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INTRODUCTION
There continued to be significant engagement with human rights issues by the Irish legislature, government and judiciary in 2008. The strengthening of the human rights of trafficking victims, lesbian, gay and bisexual men and women are worthy points of note. This must be contrasted with the continuing controversies in immigration law, the failure of the Irish Government to legislate so as to protect the rights of transgendered persons and the severe financial cutbacks imposed on the Equality Authority and the Irish Human Rights Commission. The number of cases argued before the Irish Courts on issues relating to human rights continues to rise. The judiciary have engaged in human rights disputes in a large number of areas, ranging from criminal law, family law, child law, immigration law, property law and mental health law.  The incorporation of the European Convention on Human Rights and Fundamental Freedoms into Irish law has had no small part to play in the increase in human rights adjudication before the courts. As can be seen from the range of cases examined below, judicial engagement with other international human rights law instruments and treaties remains low. Nevertheless, in the area of child law at any rate, the judiciary seems more prepared to at least make reference to international legal instruments in coming to decisions, even if domestic or European human rights law can solve the issue at hand. It remains to be seen whether in future years, judicial  reference to unincorporated international human rights treaties will expand. 
Criminal Justice

Criminal Justice (Human Trafficking) Act 2008
The Criminal Justice (Human Trafficking) Act 2008, which came into force in May 2008, made the crime of trafficking a specific offence within Irish law. The 2008 Act changed little from the Criminal Justice (Human Trafficking) Bill 2007, which was discussed in last year’s issue.

Jurisprudence
Both the High Court and the Supreme Court have dealt directly with human rights issues in criminal matters in 2008. One issue which has gained increasing importance is the delay in bringing a person charged with a criminal offence to trial. In C (a minor) v Director of Public Prosecutions
 there was a delay of 14 months between the time of the alleged offence (arson) and the first court hearing of the matter. The applicant claimed inter alia that she was entitled to expect that summary criminal proceedings would be conducted with all due expedition and because this had not occurred, it violated Article 6 of the ECHR. Ms. Justice Dunne did not deal in any great detail with European Court of Human Rights (ECtHR) case law on this issue, however did note that the applicant, being a particularly vulnerable child, had an entitlement to a speedy trial.
 There was a “special duty” on the State to provide for a speedy trial, and in all circumstances of the case, the State had failed to vindicate this “special duty”. This duty was all the more pressing when evidence before the High Court suggested that the applicant was engaged in serious self harm prior to, during and after court appearances. Ms Justice Dunne stated that in light of the “wholly exception circumstances” of the case, it would be unfair and unjust to put the accused on trial. 

The Supreme Court has, in one case, dealt with the issue of delay with bringing criminal proceedings. McFarlane v Director of Public Prosecutions
 relates to the attempts by the Director of Public Prosecutions (DPP) to prosecute Mr. McFarlane for the kidnapping of Mr. Donald Tidey in 1983.  This was the second set of judicial review proceedings brought by the appellant. The first judicial review proceedings commenced in November 1999 and ended with a judgment of the Supreme Court (denying the reliefs sought) in March 2006 (a period of six years and four months). The appellant contended that the delay in the hearing and determination of the first judicial review proceedings constituted a breach of the appellant’s constitutional right to a fair trial in due course of law in accordance with the Irish Constitution and Article 6 of the ECHR. Mr. Justice Fennelly noted that “the decisions of the Court of Human Rights provide useful guidance on the question of whether there has been a breach of the right of an accused person to a trial within a reasonable time or with reasonable expedition.”
 Relying on the case of Barry v Ireland,
 Mr. Justice Fennelly noted that the European Court of Human Rights (ECtHR) assesses whether the delay is reasonable having regard to the complexity of the case, the conduct of the applicant and the relevant State authorities and the importance of what was at stake for the applicant in the litigation.
 Mr. Justice Fennelly refused an order to prohibit the trial from taking place. 

Mr. Justice Kearns also referred to the judgment of Barry v Ireland,
 where a trial delay period of fourteen months between reserving and delivering the judgment of the High Court which was deemed “clearly unreasonably long”
 having regard to the fact that the case had already been substantially delayed. The ECtHR held that the delay of thirteen months between the final Supreme Court decision and the reopening of the prosecution against Mr. Barry violated Article 6(1) of the ECHR.
 Mr. Justice Kearns then considered the rights and interests of the Community in prosecuting crime even after a long delay in the events which took place (Mr. McFarlane was serving a prison sentence in Northern Ireland from 1985 to 1998 for terrorist activities, it was therefore not possible to secure his presence in the Republic of Ireland for questioning until 1998). In refusing the appellant the relief sought, Mr. Kearns noted that there was no blameworthy prosecutorial or systemic delay within the case. Finally, Mr. Justice Geoghegan issued a judgment where he concurred with the decision reached. However, he noted that what constitutes systematic delay had not yet been fully teased out by the ECtHR.
 In addition, the question was posed as to how the courts should deal with issues relating to systematic delay, with Mr. Justice Geoghegan stating obiter the concept should be kept “…within tight limits and should be more or less confined to a situation where there is a positively negligent system or negligent failure of system within the resources that exist of administering criminal justice.”
 
IMMigration Law

Immigration, Residence And Protection Bill 2008
In January, the Government introduced the Immigration, Residence and Protection Bill 2008 (‘the 2008 Bill’). The stated aim of this 2008 Bill is to reformulate and restate immigration and asylum law within Ireland. Part 2 of the Bill contains general principles relating to those who are lawfully and unlawfully present within Ireland. A foreign national is only deemed to be lawfully present in the State where permission is granted, or deemed to be granted, under the Bill.
 The rights of those unlawfully present in the State to access social and other government services is severely curtailed.
 However, those unlawfully in the State may access education up to the age of 16 and will retain access to emergency medical and social care.
 Nothing prevents the Minister for Justice, Equality and Law Reform from granting aid of a humanitarian nature or to repatriate a foreign national, after consultation with ministerial colleagues responsible for the services sought.
 Part 3 and Part 4 of the 2008 Bill regulate the grant of visas and the right to enter the State respectively. The right to residence, including long term residence, for foreign nationals in the State is governed by Part 5 of the 2008 Bill. Part 5 also transposes the European Union’s Temporary Protection Directive into Irish law.
 Provisions relating to the removal of foreign nationals from the State are contained in Part 6 of the 2008 Bill. 

The 2008 Bill also seeks to consolidate provisions on asylum and refugee law within Ireland,
 including a single procedure for the determination of protection claims. The more significant aspects to the changes in this field revolve a decision at first instance on the protection claim will be taken by the Minister for Justice, Equality and Law Reform.
 Within the present system, the first instance decision is made by the statutorily independent Office of the Refugee Applications Commissioner (ORAC).
 A new appeals body from a first instance decision, the Protection Review Tribunal (PRT),
 will replace the Refugee Appeals Tribunal (RAT),
 when the Bill is enacted into law.
 The final part of the 2008 Bill contains a number of sections which potentially raise serious human rights concerns, including provisions relating to biometric data,
 sharing of information between State departments and institutions, as well as with other States,
 appointment and powers of immigration officers
 and the provision of a period of recovery and reflection for victims of human trafficking.
 In addition, Section 123 of the 2008 Bill restricts the right of foreign nationals within Ireland to marry (either between two foreign nationals or an Irish citizen and a foreign national). Those seeking to marry are obliged to seek permission of the Minster for Justice, Equality and Law Reform at least three months in advance of the proposed marriage ceremony. The Minister may refuse permission to marry on a number of grounds, including: subversion of Ireland’s immigration law, public order, public security or where an immigration decision under the 2008 Bill has yet to be taken.


Concerns have been raised by the Irish Human Rights Commission (IHRC) in relation to the compliance of the 2008 Bill with Ireland’s international and European human rights obligations.
 The IHRC expressed a large number of reservations about the 2008 Bill as initially introduced. Some of these concerns included, inter alia, the large degree of ministerial discretion in immigration matters provided for in the 2008 Bill;
 the amalgamation of the rights and obligations of different categories of immigrants within one piece of legislation;
 the potential for restrictive access to the protection system;
 issues relating to safe countries of origin, safe parts of countries of origin and safe third countries
 and restrictions on judicial review of immigration decisions.
 The IHRC stated that sections of the Bill relating to non-service provision for those unlawfully in the country
 and protection of victims of trafficking
 may not comply with prevalent international norms and standards. A number of other non-governmental organisations (NGOs) expressed similar reservations about the human rights compliance of the 2008 Bill.

Human Trafficking

In February 2008, an Anti-Trafficking Unit was established in the Department of Justice, Equality and Law Reform. The purpose of this unit is to ensure a coordinated response to the crime of human trafficking amongst various State agencies and to provide support to victims of trafficking.
 The Minister for Justice, Equality and Law Reform, Mr. Dermot Ahern T.D., introduced Administrative Immigration Arrangements for the Protection of Victims of Trafficking.
 These administrative arrangements are to be in place until the passage of the Immigration, Residence and Protection Bill 2008. The administrative arrangements provide for a 60 day period of recovery and reflection.
 The Minister may grant a trafficking victim six months temporary residence permission where the person has severed all relations with the traffickers and the victim is assisting the Gardaí (Irish Police Force) or other authorities in relation to an investigation or prosecution in relation to human trafficking.
 The recovery period and the temporary residence permission may be terminated for stated reasons.
 The administrative arrangements also contain a commitment to facilitate the voluntary repatriation of victims of trafficking.

The IHRC while welcoming these new administrative arrangements nevertheless voiced a number of concerns. The IHRC did not want the six month temporary residence permission to be conditional on assistance in prosecution of those accused of trafficking.
 The IHRC also expressed concern regarding the failure of the administrative guidelines to provide for victims of trafficking to have access to legal advice, socio-economic supports and for child specific guidelines to be introduced.

Jurisprudence
As has become common over the last number of years, migration law, in particular refugee and asylum law has come before the Irish superior courts on a number of occasions. Many of the decisions in 2008 relating to migration were for leave to judicially review decisions of the refugee status determination bodies. The traditional test for granting review of decisions (known as the O’Keefe test
) stipulates that courts will only interfere with decisions of specialised decision making bodies where the decision may be irrational or the decision is manifestly unreasonable.
  However, in a number of applications for leave to apply for judicial review, it had been submitted by the applicants that the court should apply an “anxious scrutiny” test in deciding whether or not to allow an application for judicial review of immigration decisions with human rights implications. It has been argued that to do otherwise would inter alia be contrary to the ECHR.
 While some judges in the High Court appear to adopt the “anxious scrutiny test”,
 others have resisted expanding the grounds upon which judicial review of the status determination bodies may be made. Mr. Justice McCarthy stated that he would follow the O’Keefe test in deciding whether or not to grant leave for unsuccessful refugee applicants to challenge decisions of the status determination bodies.
 In applying the O’Keefe test to such challenges, Mr. Justice McCarthy stated that “…every case which comes before the court, whether bearing upon constitutional or human rights of parties or otherwise, receives anxious scrutiny, including, of course, judicial review in matters pertaining to refugees.”
 

In S v Office of the Refugee Applications Commissioner
 Mr. Justice Birmingham rejected the argument that paper appeals to the RAT breached natural justice or fair procedures under the ECHR or the Irish Constitution.
 Matters relating to fair procedures, delay, and protection of family life under the European Convention on Human Rights and Fundamental Freedoms were raised in relation to the family reunification procedure for recognised refugees. In POT v Minister for Justice, Equality and Law Reform,
 Mr. Justice Hedigan voiced concerns about the period of time it took ORAC/the Minister to consider the application for family reunification in light of Irish constitutional protection of the family, Article 16 of the Universal Declaration of Human Rights and Article 8 of the European Convention on Human Rights.
 Mr Justice Hedigan further stated that the administrative Irish Born Child Scheme 2005 could not be compared to the statutory regime regarding family reunification.
 Under principles of constitutional justice, the applicant should have been provided with an opportunity to respond to doubts about the veracity of documents submitted.
 Mr Justice Hedigan also stated his doubts that even a two year delay in arranging the reunification of the family of a person granted refugee status would be an acceptable delay in the light of Article 8 of the European Convention on Human Rights and the protection of the family within the Irish Constitution.

The Supreme Court continued to hear appeals relating to the administration of the Irish Born Child Scheme 2005.
 In two cases, Dimbo
 and Oguekwe,
 the Supreme Court noted its decision in Bode
 that the Minister for Justice, Equality and Law Reform did not have to consider Article 8(1) rights under the ECHR in administering this scheme.
 However, the Supreme Court did find that when the Minister proposes to issue a deportation order under Section 3 of the Immigration Act 1999, there must be a reasoned consideration of the ECHR of the citizen child
 (as well as a consideration of the constitutional rights of the citizen child).

One final case of interest emerged during 2008, and while the matter was settled between the applicant and the State, it is worthy of mention. In A.N. v Minister for Justice, Equality and Law Reform,
 Mr. A.N. was an Afghan asylum seeker who was expelled from direct provision accommodation which Ireland provides for asylum seekers.
 Mr. A.N. suffered from mental illness and his counsel argued that failure by the State to provide a minimum standard of shelter and food constituted a breach of Article 3 and/or Article 8 of the ECHR.
 The State agreeing to re-admit Mr. A.N. into the direct provision system before the case was fully argued and decided upon.
International Humanitarian Law
There have been a number of developments since the 2007 edition of the Irish Yearbook of International Law regarding Ireland’s attempts to negotiate a treaty on cluster munitions.
 In May 2008, Ireland hosted a diplomatic conference attended by representatives of over 100 States,
 which led to the adoption of the Cluster Munitions Convention.
 The aim of this Convention is to ban cluster bombs and prohibits countries that ratify the Convention from using cluster munitions, developing or acquiring cluster munitions or assisting, encouraging or inducing any person or State from violating terms of the Convention.
 The Cluster Munitions and Anti-Personnel Mines Act 2008 (‘the 2008 Act’) incorporates the Cluster Munitions Convention into Irish law. The 2008 Act also incorporates the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction into Irish law.
 2008 also saw Ireland incorporate the Comprehensive Nuclear-Test-Ban Treaty into Irish law.

Gender, Sexuality And the Law

Scheme of ]the Civil Partnership Bill 2008
The Programme for Government 2007-2012 emphasised the government’s commitment “…to full equality for all in our society” and promised to legislate for civil partnerships as early as possible.
 In June 2008, the Department of Justice, Equality and Law Reform published the Scheme of the Civil Partnership Bill 2008 (‘the 2008 Scheme’). The 2008 Scheme seeks to grant gay, lesbian and bi-sexual couples in a same sex relationship the right to enter into a civil partnership. While not equated with marriage, the 2008 Scheme provides a similar (though not identical) range of rights to that of marriage, including inter alia: pension benefits;
 rights and obligations under the Mental Health Act 2001;
 immigration rights;
 succession rights;
 rights relating to the family home
 and matters relating to dissolution of civil partnerships.
 The Government gave a commitment to the UN Human Rights Committee that social benefits for those who enter civil partnerships would be dealt within the relevant legislation.
 In addition, the 2008 Scheme provides certain protections for unmarried opposite sex and same sex cohabiting couples.

A number of non-governmental organisations have expressed concerns that the 2008 Scheme does not go far enough in ensuring equality and non-discrimination for same-sex couples who enter into civil partnerships.
 The IHRC released a Discussion Document on the 2008 Scheme. The Discussion Document highlighted the failure of the 2008 Scheme to adequately legislate so as to protect the rights of children raised within civil partnerships.
 The IHRC also raised concerns regarding the failure of the 2008 Scheme to permit civil partners the right to be assessed for suitability to adopt as a couple.
 
Jurisprudence
As was noted in last years report, in 2007 the High Court ruled that the failure of the State to provide a male to female transsexual with a copy of a birth certificate which states the acquired gender was contrary to Article 8 of the ECHR.
 The State has now appealed this verdict to the Supreme Court and the case has not yet been listed for hearing. One significant case relating to the right of lesbian parents came before the High Court in 2008. In McD v L
 Mr. McD applied for guardianship and/or access to his biological child (D). D lived with his biological mother, Ms. L and her same sex partner Ms. M who raised D as their child.  L and M entered into a civil partnership in 2006 under the United Kingdom’s Civil Partnership Act. McD agreed to donate sperm to L, and it was agreed by both and M that the child would be raised by the lesbian couple and McD would have the role of “favourite uncle”. Disputes arose between the parties as L and M believed that McD was overstepping the terms of the agreement reached by seeking to spend time with his child, D. A number of court applications were made by McD preventing L and M from removing D from the jurisdiction (L and M had planned to go to Australia for one year with D). McD submitted inter alia that under Article 9(3) of the United Nations Convention on the Rights of the Child,
 D was entitled to access to both parents, unless this was contrary to the best interests principle. L and M argued inter alia that they were a de facto family under Article 8 of the ECHR and had a right to enjoy family life with D.

Mr. Justice Hedigan noted that there was no jurisprudence from the ECtHR where a lesbian couple living together and raising a child were considered a de facto family, however stated the belief that the case of X, Y and Z v. United Kingdom,
 demonstrated a “substantial movement towards such a finding.” The court considered L, M and D to be a de facto family for the purposes of Article 8 of the ECHR and Mr. Justice Hedigan (relying on an expert report ordered by the High Court) stated that the child did not have any close contact whatsoever with McD, and therefore McD could not rely on Article 8 in establishing family life with D.
 The High Court found that there was nothing in Irish law preventing the recognition of de facto same sex families. In his concluding remarks, Mr. Justice Hedigan urged the State to consider a range of issues including access to fertility facilities for same sex couples, the need for counselling, the rights and likely problems of the various parties to a sperm donation agreement and possible succession rights between a child and a biological parent. As is noted above, the Scheme of the Civil Partnership Bill 2008 (published after this judgment was rendered) has not dealt with any of these issues. 
Housing Law

Jurisprudence
As noted in last years report, the ECHR has been actively utilised in housing law issues.
 This trend continued unabated in 2008. Mirroring the trend of the cases reported upon in last years report, the issue of Travellers rights, the right to housing and the implications of the ECHR Act 2003 for the protection of socio-economic rights has continued. In O’Donnell v South Dublin County Council
 the applicants, members of the Travelling Community, sought orders that their rights under the ECHR Act 2003 were violated. The respondents had failed to provide adequate accommodation for Ellen O’Donnell (a fifteen year old child) who suffered from cerebral palsy and was confined to a wheel chair. The applicants argued that the failure to provide a disability friendly caravan resulted in a breach of Article 3 and/or Article 8 rights under the ECHR.
 The accommodation the family occupied was overcrowded and cramped and both sides agreed that the conditions the family were living in were unfit for human habitation. The respondents argued that accommodation was provided to the applicants in the recent past; however they gave away one caravan and failed to maintain the other caravan in a suitable state of repairs. Mr. Justice Edwards, while appreciating the point of view of the council, stated that nevertheless the Convention rights of Ellen must be vindicated. Mr. Justice Edwards stated that overcrowding alone, while unfortunate, is “…to be endured on a “grin and bear it” as it would not be regarded as crossing the threshold between merely regrettable circumstances as opposed to breaching fundamental rights.” Quoting the judgment of Ms. Justice Laffoy in O’Donnell v South Dublin County Council (2007), Mr. Justice Edwards held that the State had failed in its Article 8 duties towards Ellen. The High Court judge then proceeded to make a declaration requiring South Dublin County Council to provide temporary accommodation to relieve the housing conditions of the family (in particular Ellen). However, Mr. Justice Edwards stated that he would not order that this temporary accommodation be provided by means of a caravan, and it would be for South Dublin County Council to decide how best to carry out the effect of the court’s declaration. Damages for a breach of Ellen’s Convention rights were to be decided at a subsequent hearing. 

In Dooley v Killarney
 the applicants claimed that their Article 3 and/or Article 8 rights (also in conjunction with Article 14) under the ECHR were violated by the respondents’ failure to provide them with adequate housing. The High Court noted that the applicants were on the lowest priority list for housing, however this was in line with standards applied to all persons, whether members of the Travelling or settled communities. Mr. Justice Peart stated that Article 3 and Article 8 of the ECHR would only be breached where “…it can be established…that the respondents are simply permitting the applicants to needlessly languish, without any justification, in conditions which are such as to amount to inhuman or degrading treatment, or lacking in respect for their private and family life.” Mr. Justice Peart went on to state that the local housing authority, which is required to respect Convention rights, also has a margin of appreciation to vindicate those rights with reference to their housing budget. In Lawrence v Ballina Town Council,
 the High Court did not find that the respondents had breached the ECHR in refusing to place a Traveller family in accommodation after they were evicted from a site they had been illegally occupying. As the full judgment is not readily accessible, the interpretation and application of ECHR law in this area may be considered in next years report. 

Outside of the jurisprudence on the right to be provided with a home, the ECHR and housing law has been considered by the courts in one other area, namely, the right for those in local authority (social) housing to be afforded an opportunity to challenge a proposed eviction order. In Leonard v Dublin City Council
 the applicant suffered from heroin addiction and was a local authority tenant. As part of the applicant’s agreement to live in local authority housing, the applicant agreed that her partner would not be allowed to enter the house. This was in addition to a standard form tenancy agreement. This agreement was breached on a number of occasions. The statutory framework for the removal of local housing authority tenants simply requires a district court judge to approve the order once it is in the correct form. The applicant cannot challenge the facts as presented by the local housing authority.
  The District Court duly granted the housing authority’s application for the applicant to vacate the premises. The applicant, in sum, contended that provisions of the ECHR Act 2003 were not complied with because she did not have legal representation at the District Court hearing (Article 6), the State failed to respect the applicant’s home (Article 8), there was no effective remedy to challenge the alleged breach of Convention rights (Article 13) and she was treated differently than a private tenant would have been in the same circumstances (Article 14). Counsel for the respondents argued that there was no violation of the applicant’s Convention rights. 

Ms. Justice Dunne, after considering ECtHR and UK jurisprudence on related issues,
 concluded that there was no breach of human rights under the ECHR Act 2003. In relation to the claim under Article 6 of the ECHR, Ms. Justice Dunne concluded that if there was any procedural unfairness, the applicant could challenge this by way of judicial review, however this was not proven on the facts of the case. The applicant’s claim also failed under Article 8, since the local authorities had complied with the statutory methods of removing a tenant from local authority housing. Noting the decision in Connors v United Kingdom, Ms. Justice Dunne stated that a number of Article 8 principles on housing emerged from these provisions, including: (a) there is a wide margin of appreciation for the State in housing matters; (b) a court should respect the legislature’s decision of protecting the community interest in housing (c) judicial review was available to the applicant as a procedural safeguard. There was no violation of Article 13. In relation to the argument that the applicant’s Article 14 (in conjunction with Article 6 and/or Article 8) rights were breached, due to different procedures in place for public tenants and private tenants, the High Court stated that the “…fact that a private tenant in this jurisdiction may have greater security of tenure than a local authority tenant is not in my view an element of discrimination but is merely one of the incidents of being a local authority tenant and is a reflection of the importance of the prudent management of the limited availability of local authority housing.” 
In May 2008 a second challenge to Section 62 of the Housing Acts 1966-1998 came before the High Court. This challenge was successful. In Donegan v Dublin City Council
 the applicant claimed that the procedure for removing a local authority tenant from his house was contrary to Articles 6, 8 and 13 of the ECHR. In this case, the plaintiff was been removed from his house because of the actions of his son, who was a drug user and allegedly engaged in anti-social behaviour. Ms. Justice Laffoy, distinguishing Leonard, stated that on the facts of this case, “judicial review does not constitute a proper procedural safeguard where the tenant’s contention that the Council was not entitled to terminate his tenancy is based on a dispute as to the facts.” Ms. Justice Laffoy, after extracting principles from the ECtHR decisions in Blecic and  Connors, and noting relevant differences to the case at hand, stated that the failure to provide a local authority tenant the opportunity to challenge the reasons for termination of his right to live in local authority housing before the District Court or an independent housing tribunal is not “proportionate to the need of the housing authority to manage and regulate its housing stock in accordance with its statutory duties and the principles of good estate management.” Ms. Justice Laffoy therefore granted a declaration that Section 62 of the Housing Acts 1966-1998 was incompatible with the State’s obligations under Article 8 of the ECHR.
 
Rights of the Child

Twenty-Eight Amendment of the Constitution Bill
The Twenty-Eight Amendment of the Constitution Bill 2007 recognises the “the natural and imprescriptible rights of all children”;
 allows for the adoption of all children in certain circumstances
 and proposes to give legal authority to collect information, including ‘soft’ information, and provide for the exchange of such information to protect children from sexual abuse, sexual exploitation and endangerment.
 The Oireachtas Joint Committee on the Constitutional Amendment on Children released its interim report in September 2008.
 The interim report only dealt with aspects relating to the protection of children from sexual exploitation. The Committee stated that after considered deliberation, there was no need for a constitutional amendment to give effect to a law providing for the collection and exchange of information (including ‘soft’ information).
 Both the Irish Human Rights Commission (IHRC)
 and the Office of the Ombudsman for Children (OCO)
 have criticised the Twenty-Eight Amendment of the Constitution Bill 2007 for failing to adequately prescribe the rights which children have under the UN Convention on the Rights of the Child. The deliberations of the Committee are set to continue into 2009. 
Jurisprudence
The rights of the child have also been considered in cases outside of the immigration sphere.
 In particular, the Irish superior courts were called upon to consider the rights of the child in abduction cases. In N v D
 it was alleged that D unlawfully removed two children from their country of habitual residence, France, and brought them to Ireland contrary to Article 3 of The Hague Convention on the Civil Aspects of International Child Abduction 1980 (‘The Hague Convention’).
 Evidence before the High Court suggested that the children suffered corporal punishment at the hands of their grandparents in France. Mr. Justice Edwards noted that the ECHR could potentially have an impact on any order to be granted. However, the High Court noted that while chastisement of the children may have taken place, the respondent could report matters relating to potential physical abuse of the children to the French authorities. Two other cases of human rights interest in child abduction proceedings arose in 2008. In R v R
 and N v N
 the High Court held that on the basis international law,
 international human rights law
 and European Union human rights law,
 that children should, in general have a right to express their views in child abduction proceedings, unless this would be contrary to the best interests of the child. In N v N, Ms. Justice Finlay Geoghegan, relying inter alia on the UN Convention on the Rights of the Child, stated that the test for determining whether a child would be heard was whether “the child on the evidence appears prima facie to be of an age or level of maturity at which he is probably capable of forming his own views.”
 

One further case of interest revolves around a compensation scheme for persons who were abused in institutions (not necessarily run by the State, and in most cases run by religious orders). In D v Residential Institutions Redress Review Committee
 the applicant entered into a Mother and Child Home (for unwed mothers) eleven days after her 18th birthday (Ms. D was subject to sexual abuse and rape by her older brothers in the family home and became pregnant. Ms. D remained in the home from November 1968 until April 1969). The Residential Institutions Redress Act 2002 (‘the 2002 Act’) provided that those under 18 who were in designated institutions could apply for compensation for abuse suffered in these institutions. The applicant argued that the exclusion of those over 18 and under 21 (which was then the age of majority in Ireland) within the compensation scheme under the 2002 Act was contrary to inter alia Article 8 of the ECHR. However, the High Court was not prepared to apply Article 8 positive rights obligations on events which happened in the 1960s or to the 2002 Act, which became law before the ECHR had domestic effect before the Irish courts in 2004.

Human Rights Treaty Bodies

Ireland had its third periodic under the International Covenant on Civil and Political Rights considered by the UN Human Rights Committee (UN HRC) in July 2008. There was intense civic and NGO engagement with this process compared to when Ireland’s last periodic report was examined in 2000.
 In the UN HRC’s Concluding Observations,
 Ireland was praised for establishing equality and human rights bodies; for adopting measures on mental health and women’s rights; incorporating the European Convention on Human Rights into Irish law and establishing an independent Garda Síochána (Police) Ombudsman Commission (GSOC).
 The UN HRC did express concerns in a number of areas, including inter alia:

· The need to further protect the rights of women;
 
· The need to respect the rights of transgendered persons to a new identity in their acquired gender;
 
· Provision of sufficient funding to the IHRC and GSOC to enable these bodies to carry out their respective mandates;
 
· Failure of the State to reform the law on imprisonment for failure to fulfil a contractual obligation;

· Concern that tax and social welfare issues were not considered in the Scheme of the Civil Partnership Bill 2008;

· The privileging of religion within Ireland;

· For Ireland to recognise members of the Travelling Community as an ethnic minority;

· To respect the rights of those accused of crimes
 and the rights of incarcerated prisoners;

· Matters relating to the new immigration legislation
 and issues regarding the detention of asylum seekers;

· The need to adopt measures that fully protect victims of trafficking.
 

Council of Europe 

In June 2008, the European Committee on Social Rights (ECSR) made a decision in the case of International Federation of Human Rights Leagues (IFHR) v Ireland.
 The Committee found that the Irish scheme of free travel,
 which was not available to Irish citizens who resided outside the State, did not violate Article 23 (right of elderly persons to social security) in conjunction with Article E (non-discrimination in the enjoyment of rights) of the European Social Charter (Revised).
 The ECSR noted the Appendix to the Revised Social Charter which states that foreign nationals of States parties to the Revised Social Charter who are lawfully resident or working regularly in a State, can benefit from the social rights under the charter.
 The ECSR found that Ireland may legitimately restrict the benefits of the free travel scheme to Irish citizen’s resident within Ireland.
  The ECSR also rejected the argument that the free travel scheme violated non-resident Irish citizens’ rights under Article 12(4) of the Revised Charter (undertaking to conclude bilateral and multilateral agreements to ensure equal treatment in social security provision). The ECSR concluded that the free travel scheme was not a social security right for the purposes of Article 12(4).

Miscellaneous 

The usage of the ECHR greatly increased in areas where, in the past, human rights issues would not have been raised. Cases relating to delays in civil hearings by courts and tribunals,
 property rights,
 continued detention under mental health legislation,
 and acquisition of alleged proceeds of crime by State institutions,
 gave rise to arguments that actions by the State violated the ECHR. 

Delay in Civil Cases
In Kelly v Director of the Equality Tribunal
 the applicant claimed that the delay of four and a half years in the Equality Tribunal considering a case brought by him violated Article 6 of the ECHR.
 The plaintiff sought an award of damages of €100,000 for breach of Article 6 of the ECHR under Section 3(2) of the European Convention on Human Rights Act 2003.
 Mr Justice Gilligan, noting the decision of McMullen v. Ireland,
 considered the complexity of the case, the conduct of the applicant and of the Equality Tribunal and the importance of what was at stake for the applicant in the litigation. The court held that the matters at stake for the applicant were not exceptionally serious (noting he was in fact subsequently offered a place by UCD) and complaints about delay only surfaced in 2005.
 The High Court could only take cognisance of any delay post the coming into force of the 2003 Act.
 Given the fact that counsel for UCD had to deal with a large number of legal issues, while the delay in the case was undesirable, it was not unreasonable.

Property Rights
In Weston v An Bord Pleanála
 the applicant argued that a condition on a grant of planning permission was inter alia disproportionate and a violation of Article 1 of Protocol 1 of the ECHR. Mr. Justice MacMenamin refused to consider the argument on the basis that were a decision to be given regarding proportionality of a condition imposed by An Bord Pleanála (The Planning Board), it would result in the High Court going beyond its own jurisdiction, and possibly prescribing how An Bord Pleanála would deal with such issues in the future.
 For the sake of clarity, Mr. Justice MacMenamin stated that ECHR rights did not arise within this case.
 In Rafferty v Minister for Agriculture
 the High Court, examining an ECHR issue that was not substantively raised (but probably considered for reasons of completion), held inter alia that there was no violation of Article 1 of Protocol 1 of the ECHR where market value compensation was provided to the owners of animals culled for reasons of public health.

Mental Health Law
In B v Mental Health (Criminal Law) Review Board
 the applicant sought to challenge his continued detention in the Central Mental Hospital (CMH) as being contrary to the ECHR.
 Mr. B. was on supervised release from the CMH, so that he spent four days and nights at home (and in work during the day) and the remaining three days and nights in a low security hostel in the grounds of the CMH. Under the Criminal Law (Insanity) Act 2006 (‘the 2006 Act’) this supervised release allowed for the attachment of conditions.
 The Mental Health (Criminal Law) Review Board, while wanting to release the applicant, felt it was inappropriate to do so as they could not (under the 2006 Act) enforce conditions upon the applicant if he was fully released. The applicant sought a declaration inter alios that Section 13 of the 2006 Act, insofar as it may require a person in the circumstances of the applicant to be refused a conditional discharge and thereby to be deprived of his liberty, was incompatible with the State’s obligations under Article 5 of the ECHR. The Mental Health (Criminal Law) Review Board argued that it was faced with the choice under the 2006 Act of unconditional release (without the imposition of conditions) or continued detention of the applicant under the Section 14 regime. Mr Justice Hanna, after considering the ECtHR decisions in Winterwerp v The Netherlands
 and Johnson v. United Kingdom,
 stated that while the current regime may be unsatisfactory (given that the Mental Health (Criminal Law) Review Board would like to release the applicant full time, but with conditions attached), it did not violate the ECHR. The confinement of Mr. B for a period of time did not fall within the factual scenario of Johnson v. United Kingdom. The ECtHR held in Johnson that confinement for the purposes of organising post-confinement supervision did not violate the ECHR Mr. Justice Hanna found that the applicant enjoyed considerably more freedom than was the case of the applicant in Johnson v. United Kingdom. 

Acquisition of Proceeds of Crime 
In K and Another v Ireland
 the applicants sought to challenge provisions of the Proceeds of Crime Act 1996 (‘the 1996 Act’) as being contrary to the ECHR (and the Irish Constitution). Mr. Justice Hanna refused to allow the applicants to challenge the 1996 Act as it related to matters arising before the ECHR Act 2003 came into force. In a subsequent case, regarding the exercise of the powers of a tax inspector under the 1996 Act, the High Court held that there was no breach of Article 6 of the ECHR where there was a refusal by the tax inspector to furnish documents regarding how the Revenue Commissioners gained information relating to the applicant’s actual income.
 
Statutory agencies

Irish Human Rights Commission 
The Irish Human Rights Commission (IHRC) continued to comment on proposed legislation and act as amicus curiae (friend of the court) in 2008. The IHRC provided recommendations on seven separate pieces of legislation or proposed legislation
 and made a submission to the Oireachtas Joint Committee on the Constitutional Amendment on Children on the content of a proposed constitutional amendment to protect the rights of the child.
 The IHRC published three substantive pieces of research in 2008 on prostitution in Ireland,
 on the Scheme of the Civil Partnership Bill 2008
 and on Travellers rights.
 The IHRC also actively engaged with the UN HRC on the examination of Ireland’s third periodic report for the ICCPR.
  The Enquiries and Legal Section of the IHRC continued to act as amicus curiae in the higher courts in matters relating to criminal legal aid,
 housing law,
 retention of telecommunications data
 and asylum and refugee law.
 Submissions were also made relating to the rights of transgendered persons
 and on health care law.


With the continued economic downturn, the IHRC suffered a large cut in its operating budget. Plans for the IHRC to amalgamate with five other bodies were seemingly shelved.
 From a government grant of €2.092 million in 2008, there was a 24% cut (€1.596 million) in funding for the operation of the IHRC for the 2009 financial year.
 The IHRC has condemned this cut noting that the 24% cut would render it “completely unable to perform its functions” and would “put its survival in doubt”.
 The 2009 Budget estimates cut funding to the Equality Authority by 43%.
 The Combat Poverty Agency lost its independence and is to be integrated into the Department of Social and Family Affairs.
 The National Consultative Committee on Racism and Interculturalism has been abolished.
 A new campaigning group, the Equality and Rights Alliance (ERA) has been established to fight these cutbacks to the equality and human rights infrastructure within Ireland.
 It is interesting to note, that bodies similar to the IHRC and the Equality Authority have not suffered cutbacks to the same extent, GSOC had its budget cut by 5%
 while the Ombudsman for Children’s budget was cut by 3%.
 The overall cut to the Department of Justice, Equality and Law Reform’s budget was 4.9%.

Ombudsman For Children
The Office of the Ombudsman for Children (OCO) continued to advocate effectively for the full protection of the rights of all children in Ireland during 2008. Like the IHRC, the OCO also made a submission on the proposed children’s rights constitutional amendment.
 In the legislation and policy field, the OCO gave the Irish Government advice on matters relating to immigration and asylum,
 religious manifestation of beliefs in schools
 and on spent criminal convictions.
  The OCO also has a complaints and investigations function. Under Sections 8 to 16 of the Ombudsman for Children’s Act 2002, the OCO can investigate complaints which children (or any other person) may make regarding public organisations, schools or hospitals. The number of complaints for 2008 is not yet available, however in 2007; the OCO had 724 complaints on these issues between January and December 2007.
 In November 2008, the OCO announced an investigation into the Health Service Executive (HSE) implementation of the Children First: National Guidelines for the Protection and Welfare of Children. The investigation was launched after “serious concerns” emerged about their implementation.
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