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Abstract
This article examines how asylum seekers, initially catered for within the confines of Irish social welfare law, were removed from its ambit. This article provides the first complete account, with reference to law, policy and administrative action, of how asylum seekers in Ireland were placed in a separated system of welfare support, direct provision. It is argued that the direct provision system is of dubious legality and needs to be placed on a legislative footing as a matter of urgency. 
A. Introduction
This article seeks to examine how social welfare rights for asylum seekers in Ireland were placed outside the confines of the law and placed within a non-legislative system, where administrative fiat trumped notions of asylum seekers as rights bearers. Over a ten year period, asylum seekers were fully excluded from mainstream social assistance structures in place. Welfare rights were (and to a great extent, still are) viewed as being interlinked with an individual’s status as a citizen or lawful resident.[footnoteRef:2] Without examining the historical development of the Irish welfare state, the initial reaction to the arrival of asylum seekers included recognition of their welfare rights, as being capable of enforcement and protection within the confines of social welfare law.[footnoteRef:3] However, over time, welfare entitlements for asylum seekers were lessened and differentiated from mainstream welfare provision. From an inclusive welfare system that considered need over immigration status, asylum seekers in Ireland have little in the way of definitive legal right or entitlement to the separated system of welfare support, known as direct provision.[footnoteRef:4] The legal and administrative processes used to achieve this separation, and the arguments made to justify placing asylum seekers outside Irish welfare law, are explored in this article. [2:  T.H. Marshall & T. Bottomore, Citizenship and Social Class (London: Pluto Press, 1992), p. 28. For Ireland, see also, Department of Social, Community and Family Affairs, Building an Inclusive Society (Dublin: DSCFA, 2002), p. 20.  ]  [3:  For a general overview of Irish social security and social assistance law, see M. Cousins, Social Security Law in Ireland (2nd edition, The Hague: Wolters Kluwer Law, 2012) M. Cousins, Explaining the Irish Welfare state: A Historical, Comparative and Political Analysis (Dublin: Edwin Mellen Press, 2005); A. McCashin, Social Security in Ireland (Dublin: Gill & Macmillan, 2004); M. Cousins, Social Welfare Law (Dublin: Thomson Roundhall, 2002). See also, D. Cole, “Their Liberties, Our Securities: Democracy and Double Standards” (2002) 54 Stanford Law Review 953.]  [4:  See, L. Thornton, “Upon the Limits of Rights Regimes: Reception Conditions of Asylum Seekers in Ireland” [2007] 24(2) Refuge: Canadian Periodical on Refugee Studies 86. ] 


Despite the fundamental shift in welfare provision, the system of direct provision is not set down in legislation. Instead, it is governed through a system of departmental circulars and administered by the non-statutory, Reception and Integration Agency.[footnoteRef:5] The direct provision system was founded and developed without any clear legislative basis. Rather than this system being subject to any sort of parliamentary approval or scrutiny as is normally the case with the introduction of new types of welfare systems, the introduction of direct provision emanated from central government, rather than the Oireachtas (Irish Parliament). Rather than being able to refer to law, reference has to be made to ministerial circulars and communications within and between government ministers, government departments, high ranking civil servants, those operating the community welfare system, the Health Service Executive and the Reception and Integration Agency. These documents were obtained through the Freedom of Information Act 1998. These documents are (generally) not available publicly and this article represents the first occasion where a full picture of the evolution and establishment of the direct provision has been fully considered.[footnoteRef:6] [5:  The Reception and Integration Agency (RIA) was established as a non-statutory agency under the aegis of the Department of Justice and Equality in 2001. This agency merged the functions of two previous bodies, the Directorate of Asylum Seeker Support (DASS), established by the Department of Justice and Equality, and the Refugee Agency, under the aegis of the Department of Foreign Affairs, see generally www.ria.gov.ie (last accessed, 12 February 2013).]  [6:  All documents on file with author. For ease of reference, I have a short description to each document after first reference. This description seeks to surmise the main theme of the circular, letter, email, draft document etc. Often, there will no be page or paragraph numbers that can be directly referred to. ] 





B. Asylum Seekers as Rights Bearers
1. Asylum seekers in Ireland
[bookmark: _Ref259633978]A refugee is an individual who flees her country of nationality or country of former habitual residence due to a well founded fear of persecution for reasons of her race, religion, nationality, political opinion or membership of a social group. Traditionally, the term ‘asylum seeker’ described those who claimed protection for reasons outlined in the 1951 Refugee Convention,[footnoteRef:7] but whose claims for protection had not yet been decided by a country’s status determination bodies. In Europe, the term ‘asylum seeker’ should now be viewed as having a wider denotation, and includes those who seek other forms of protection from a state under European Union law[footnoteRef:8] and European Convention on Human Rights law.[footnoteRef:9] Within Ireland, there had being very little experience in providing for those seeking protection prior to the 1990s. Ireland had played a limited role in refugee protection during World War II.[footnoteRef:10] Ireland accepted 517 Hungarian refugees from 1956-1958.[footnoteRef:11] There was also some limited acceptance of those fleeing persecution from Chile, Vietnam, Iran, Bosnia and Kosovo through re-settlement programmes.[footnoteRef:12] From 1992 until November 2012, 81,275 people had applied for asylum in Ireland.[footnoteRef:13] The Refugee Act 1996 defined a ‘refugee’ in the same terms as the 1951 Refugee Convention and set down the status determination process for those claiming to be refugees. There have been a number of amendments to the 1996 Act as originally passed, which significantly altered the original content and nature of the 1996 Act.[footnoteRef:14] In line with European Union law, Ireland also provides subsidiary protection to those, who do not come within the scope of the Refugee Act 1996, but who can prove they may face the death penalty, torture or inhuman or degrading treatment, or individualised threat to life by reason of indiscriminate violence in an internal or international armed conflict.[footnoteRef:15] From 2008 to 2011 there have been 2,564 applications for subsidiary protection.[footnoteRef:16] The Oireachtas (Irish National Parliament) is currently examining the provisions of the Immigration, Residence and Protection Bill 2010, which purports to place Irish immigration and asylum law within a single statute.[footnoteRef:17] [7:  Convention relating to the Status of Refugees, Adopted on 28 July 1951 by the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons convened under General Assembly resolution 429 (V) of 14 December 1950 [1950] 189 United Nations Treaty Series 150. ]  [8:  Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted [2004] Official Journal L.304/12 (hereinafter “Qualification Directive”) &Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for granting and withdrawing refugee status [2005] O.J. L.326/13 (hereinafter “Procedures Directive”). See, Battjes, H. European Asylum Law and International Law (The Hague: Martinus Nijhoff Publishers, 2006). ]  [9:  Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), 4 November 1950, E.T.S 5. See, Mole, N. and Meredith, C. Asylum and the European Convention on Human Rights (Strasbourg: COE Publishing, 2010).]  [10:  See generally Keogh, D. Jews in Twentieth Century Ireland: Refugees, Anti-Semitism and the Holocaust (Cork: Cork University Press, 1998). ]  [11:  For more information on historical refugee settlements in Ireland see Ward, E. “ ‘A Big Show Off of What We Could Do’- Ireland and the Hungarian Refugee Crisis of 1956” [1996] 7 Irish Studies in International Affairs 131; Fanning, B. Racism and Social Change in the Republic of Ireland (Dublin, Manchester University Press, 2002), Chapter V and Moran, J. “Refugees and Social Policy” in Quin, S. et al Contemporary Irish Social Policy (Dublin, UCD Press, 2005), Chapter 12. ]  [12:  120 Chilean refugees arrived in 1973/4; 582 Vietnamese arrived from 1979-1988 and 25 Iranian refugees were accepted by Ireland in 1985. These refugees were entitled to social security benefits and were given the right to work on the same basis as Irish citizens, see Moran, J. “Refugees and Social Policy” in Quin, S. et al Contemporary Irish Social Policy (Dublin, UCD Press, 2005), Chapter 12.]  [13:  For a full breakdown of statistics, see the Office of the Refugee Application Commissioners monthly statistic bulletins available at www.orac.ie (last accessed12 February 2013). Since the commencement of the Refugee Act, 1996 on November 11 2000 to 30 April 2011, ORAC have made 3,330 recommendations for the grant of refugee status. This does not include the numbers granted refugee status by the Refugee Appeals Tribunal (RAT). ]  [14:  Immigration Act 1999 (“the 1999 Act”); Illegal Immigrants (Trafficking) Act 2000 (“the 2000 Act) and the Immigration Act 2003 (“the 2003 Act”). For general information on some of the provisions of these acts, see Hickey, J. “The Refugee Act 1996” (1996) 2 (1) Bar Review 35; Mulcahy, R. “The Immigration Act, 1999; An Overview” (1999) 5 (1) BR 35; Delaney, H.  “Extension of time for bringing judicial review pursuant to s.5 of the Illegal Immigrants (Trafficking) Act 2000” [2002] 20 ILT 44; O’Connor, C. “Refugee Law” (Parts I to III) [2003] 21 Irish Law Times 44 [I]; [2003] 21 ILT 56 [II]; [2003] 21 ILT 44 [III]. ]  [15:  See, S.I. No. 518 of 2006 European Communities (Eligibility for Protection) Regulations 2006, discussed in L. Thornton “Subsidiary Protection for Asylum Seekers within Ireland” (2008) 26 Irish Law Times 6. ]  [16: Written Answers by Minister for Justice, Equality and Defence, Mr Alan Shatter T.D., Deportation Orders, Dail Eireann Debates, Vol. 761 No. 3, 18 April 2012. In this period, 51 persons out of the 2564 applicants were granted subsidiary protection. ]  [17:  For an examination of the human rights concerns within the 2008 Bill, see Irish Human Rights Commission, Observations on the Immigration, Residence and Protection Bill, 2008 (Dublin: IHRC, March 2008) and Further Observations on the Immigration, Residence and Protection Bill, 2008 (Dublin: IHRC, July 2008). Proposed amendments to the 2010 Bill, as well as its progress through the Houses of the Oireachtas can be viewed at http://www.oireachtas.ie/  (last accessed12 February 2013). ] 


2. [bookmark: _Ref348434176]Asylum seekers and human rights
In Ireland, asylum seekers have leave to remain until their claim for refugee status or subsidiary protection is determined.[footnoteRef:18] However, this does not mean that asylum seekers can enjoy the same rights to access welfare payments under national law[footnoteRef:19] in comparison with citizens or other long term residents, whose residence is permitted by the state. At the international and European levels, talk of welfare or socio-economic rights for asylum seekers has been displaced by the nomenclature of ‘reception conditions’. Under international human rights law, it is by no means clear that asylum seekers have equal enjoyment of social and economic rights as compared to citizens of the country that they are currently residing in.[footnoteRef:20] As regards European Union law, asylum seekers in Ireland cannot rely on the minimum standards set down in the Reception Condition’s Directive.[footnoteRef:21] The Reception Condition’s Directive seeks to ensure that asylum seekers within the EU will have a dignified standard of living for the duration of their asylum claim.[footnoteRef:22] The Directive also aims to prevent secondary asylum flows due to a perception of more generous reception conditions in other EU countries.[footnoteRef:23] Ireland is not bound by the Reception Conditions Directive as, like the United Kingdom, it must opt-in to be bound by the provisions of this directive.[footnoteRef:24] The core reasons for Ireland’s refusal to opt in to the Reception Conditions Directive related to fears that the access to the labour market would be a pull factor for asylum seekers.[footnoteRef:25] The European Court of Human Rights did find in M.S.S. v Belgium and Greece that failing to provide asylum seekers with a basic level of subsistence (defined by reference to the EU’s Reception Conditions Directive) violated Article 3 ECHR.[footnoteRef:26] Forcing asylum seekers into destitution is therefore contrary to both European Union law and ECHR law.[footnoteRef:27] [18:  Section 9(2) of the 1996 Act and S.I. No. 518 of 2006 European Communities (Eligibility for Protection) Regulations 2006.]  [19:  See generally, Social Welfare (Consolidation) Act 2005 (as amended). ]  [20:  For widely contrasting views on this issue, see, J.C. Hathaway, The Rights of Refugees under International Law (Cambridge: CUP, 2005) at pp. 6-7 and D, Weissbrodt, The Human Rights of Non-Citizens (London: OUP, 2008). ]  [21:  See, Article 78(f), Treaty on the Functioning of the European Union, [2010] Official Journal of the European Union C 83/77 (30 March 2010) and Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers [2003] O.J. L.31/18.]  [22:  Preamble recital 7 RCD. This includes minimum rights to accommodation, food and other benefits in cash or in kind, see generally, Chalmers, D. (editorial) “Constitutional treaties and human dignity” (2003) 28(2) European Law Review 147.]  [23:  Preamble recital  8 RCD. ]  [24:  See, Article 3, Protocol 21 on the Position of the United Kingdom and Ireland in Respect of the Area of Freedom, Justice and Security [2010] Official Journal of the European Union C 83/295 (30 March 2010).]  [25:  As regards Ireland’s reasons for failing to opt in to the Reception Conditions Directive, see, L. Thornton, “Upon the Limits of Rights Regimes: Reception Conditions of Asylum Seekers in Ireland” [2007] 24(2) Refuge: Canadian Periodical on Refugee Studies 86 at 87 and latest restatement of objections to exercising an opt in to this directive, see Oireachtas (Irish Parliament), Joint Committee on Justice, Defence and Equality, Scrutiny of EU Legislative Proposals, (Wednesday, 30 November 2011).  ]  [26:  Application no. 30696/09, M.S.S v Belgium and Greece, Unreported judgement of the ECtHR (21 January 2011).]  [27: Ibid. See also, Case C-411/10, N.S v Secretary of State for the Home Department and C‑493/10 M.E. v Refugee Applications Commissioner, Joined cases, unreported decision of the Court of Justice of the European Union, 21 December 2011. While Ireland is not bound by the terms of the Reception Condition’s Directive, it has an obligation under the EU law to ensure that asylum seekers are not removed to a state where they will be destitute.] 


The extent to which asylum seekers are rights bearers entitled to have access to social security protections on the same basis as citizens of a country, has been considered within the political and judicial spheres. The re-discovery of a ‘law of humanity’ in England and Wales in ex parte JWCI,[footnoteRef:28] did not lead to a more piercing analysis of reception conditions for asylum seekers. Lord Simon Browne opined that the UK government had the power to set social assistance payments for those seeking asylum well below the level of payment provided to UK citizens or residents.[footnoteRef:29] In one of the judgments, which eventually led to the House of Lords’ decision in Limbuela, Mr Justice Gibbs in the High Court of England and Wales, stated that the Home Secretary was entitled to limit the level of support asylum seekers receive, to very basic levels and “…There is no question of a duty to keep asylum seekers in comfort, let alone in any degree of luxury.”[footnoteRef:30] Lord Hoffman in Westminster spoke of how voters were concerned about the large sums of money being expended on the asylum system, and while these voters accept duties of welfare and support to their fellow citizens, they do not extend the “…honey pot…[to] the wretched of the Earth.”[footnoteRef:31] [28:  R v Secretary of State for Social Security (ex parte the Joint Council for the Welfare of Immigrants; ex parte B) [1997] 1 WLR 275.]  [29:  [1997] 1 W.L.R. 275 at 293]  [30:  R (Tesema) v Secretary of State for the Home Department [2004] EWHC (Admin) 295 at para. 74. For House of Lords decision, see R (Limbuela) v. Home Secretary of State for the Home Department [2006] 1 AC 396.]  [31:  R (Westminster City Council) v NASS [2002] 1 WLR 2956 at 2962.] 

Initially, Irish government policy viewed asylum and protection seekers as potential refugees who should benefit from core welfare rights[footnoteRef:32] including health care and emergency accommodation on the same basis as Irish citizens.[footnoteRef:33]  Emphasis was placed on how those within the asylum system may be granted refugee status, and their initial perceptions of Irish society would be formed by their treatment within this process.[footnoteRef:34] However, later objectives sought to justify and distinguish provision of asylum support within separate welfare agencies “consistent with government policy.”[footnoteRef:35] The Department of Justice, Equality and Law Reform made a ‘clear distinction’ between the integration of refugees and lawfully resident migrants and the reception conditions provided to asylum and protection seekers.[footnoteRef:36] [32:  With the exclusion of Jobseeker’s Benefit, as asylum and protection seekers were prevented from working under Section 9(4) of the Refugee Act 1996 (as amended). ]  [33:  Department of Justice, Equality and Law Reform, Integration: A Two Way Process (Dublin: Stationary Office, 2000) at p. 10. ]  [34:  Ibid., p. 25. ]  [35:  Department of Justice, Equality and Law Reform, National Action Plan on Racism 2005-2008 (Dublin: Stationary Office, 2005) at p. 28. ]  [36:  Ibid., p. 66. ] 


In Re Illegal Immigrants, the Irish Supreme Court held that non-nationals and aliens constitute:[footnoteRef:37] [37:  In the matter of Article 26 of the Constitution and in the matter of ss. 5 and 10 of the Illegal Immigrants (Trafficking) Bill [2000] 2 IR 360 at 383.] 

“a discrete category of persons whose entry, presence and expulsion from the State may be the subject of legislative and administrative measures which would not, and in many of its aspects, could not, be applied to its citizens.”

[bookmark: _Ref347935607]Therefore, under Irish law, while asylum seekers do enjoy certain rights to accommodation, food and a small monetary allowance,[footnoteRef:38] they do not enjoy full access to social assistance payments and supports under Irish social welfare law.  However, unlike other Irish citizens or those with a right of residence in Ireland, asylum seekers are legislatively prohibited from taking up employment, on pain of criminal conviction and a fine or imprisonment.[footnoteRef:39] In place of access to regular social assistance law, asylum seekers are placed within the direct provision system.  [38:  Discussed in more detail below, pp.12-13. ]  [39:  Section 9(4)(b) of the Refugee Act 1996 (as amended). There was a limited right to work introduced for those who claimed asylum prior to 26 July 1999 and who had been waiting on a decision for at least one year. This decision affected 3, 535 asylum seekers, however there were no statistics on the amount of asylum seekers who entered the workforce. However, 55% of these asylum seekers no longer claimed any social assistance payments, see Ms Mary Harney, T.D., Tánaiste (Deputy Prime Minister) and Minister for Enterprise, Trade and Employment Vol. 544 No. 3, Dáil Debates, Cols. 676-678, 20 November 2001.] 



C. [bookmark: _Ref348434179]Asylum Seekers and Welfare Rights: From Inclusion to Exclusion

1. [bookmark: _Ref348378072]Asylum seekers and welfare law in Ireland prior to 2000
Between 1994 and 2000 there was a significant increase in those seeking asylum in Ireland.[footnoteRef:40] Those who claimed asylum prior to April 2000 had access to the welfare system on the same basis as Irish citizens. Asylum seekers could qualify for different types of social assistance payments once the legislative conditions set down in social welfare legislation were met.[footnoteRef:41] These included payments relating to illness and medical conditions,[footnoteRef:42] non-contributory pensions if the asylum seeker was over 65 years of age and one parent family payments.[footnoteRef:43] Asylum seekers with children would also have been entitled to child benefit.[footnoteRef:44] While the social assistance system provides that payments be made in the event of unemployment,[footnoteRef:45] asylum seekers could not qualify for unemployment related social assistance payments as they were legislatively prohibited from working and therefore could not satisfy legislative conditions relating to actively seeking employment.[footnoteRef:46] Asylum seekers who were not lone parents, of pensionable age, or who did not qualify for any contingency social assistance benefit, qualified for supplementary welfare allowance. Supplementary welfare allowance is a discretionary payment that can be “in cash or in kind”[footnoteRef:47] and is available to everybody in the state whose means do not satisfy their needs. Supplementary welfare allowance ensured that asylum seekers received a rate of payment equal to that of unemployment assistance payment and their rent would be paid through supplementary rent supplement. Once asylum seekers qualified for either a welfare payment or supplementary welfare allowance, there was an entitlement to receive rent supplement. Rent supplement paid a large proportion of private rental accommodation costs. As asylum seekers were catered for within the social assistance system, the Department of Social Protection would assess their applications for welfare payments and asylum seekers could appeal unfavourable decisions to the Social Welfare Appeals Office.[footnoteRef:48] [40:  From 362 applicants for asylum in 1994 to 7,724 applicants in 1999 and 10,938 applicants in 2000, see Statistics section of Office of the Refugee Applications Commission, http://www.orac.ie/ (last accessed 12 February 2013). ]  [41:  Prior to 2005, the main legislative provisions setting out entitlement to social assistance contingency and universal payments were set down in the Social Welfare (Consolidation) Act 1993 (as amended). The 1993 Consolidation Act was replaced by the Social Welfare (Consolidation) Act 2005. For ease of reference, I will refer to the 2005 Act. ]  [42:  See, Ch. 5, Part 3 (blind pension); Ch. 10, Part 3 (disability allowance) and Ch. 8, Part 3 (carer’s allowance) of the 2005 Act.]  [43:  See, Ch. 3, Part 3 (pre-retirement allowance), Ch. 4, Part 3(old-age (non-contributory) pension); Ch. 6, Part 3 (widows/widowers/orphan’s non-contributory pension and widowed parent grant) and Ch. 7, Part 3 (one-parent family payment) of the 2005 Act.]  [44:  Part 4 of the 2005 Act, up until 2004, child benefit had been a universal payment. ]  [45:  See, Ch. 2, Part 3 of the 2005 Act.]  [46:  Section 9(4)(b) of the Refugee Act 1996 (as amended).  However, those who benefited from the Governments limited right to work scheme in July 1999 would have been able to claim this payment, subject to the proviso that they were genuinely and actively seeking employment. See above, fn. 38.]  [47:  Section 187 and Section 200 of the 2005 Act.]  [48:  Originally under Part VII, Chapter 2 of the Social Welfare (Consolidation) Act 1993, now see Part 10, Chapter 2 of the Social Welfare Consolidation Act 2005 (as amended). ] 


2. Welfare Panic and Asylum Seekers
With the increasing number of asylum seekers arriving in Ireland, fears grew that the asylum system was simply being used for the purposes of access to Ireland’s welfare system, which did not (at the time) limit access on the basis of citizenship or length of residency. In 1998 and 1999, the Irish government discussed the need to tackle the perception that Ireland was a soft touch in terms of welfare tourism, and also considered what systems could be put in place to limit exposure of Ireland’s welfare state to fraud.[footnoteRef:49] Asylum seekers were portrayed as violent, gaining significant benefits from the social assistance system and leading a ‘luxurious’ lifestyle.[footnoteRef:50] By 1998, pressures on accommodation within the greater Dublin region were blamed on increased number of asylum seekers remaining in the Irish capital.[footnoteRef:51] The then Minister for Social Protection,[footnoteRef:52] Minister Dermot Ahern declared that there was a need for stricter surveillance of Irish ports so as to ensure asylum seekers could not travel in and out of the state and the need for a unique identification card given the welfare fraud “which is apparent in this area”.[footnoteRef:53] With increasing ministerial unease around the numbers of asylum seekers and in response to a white paper on immigration policy in the UK,  John O’ Donoghue T.D., Minister for Justice and Equality,[footnoteRef:54] felt that the proposals contained in the UK’s white paper on immigration were of ‘particular significance’.[footnoteRef:55] With proposed changes to the UK system of asylum support, fears were expressed of increased asylum flows towards Ireland. Minister O’ Donoghue said that the 80,000 asylum seekers in the UK would be ‘well aware’ of the more generous welfare entitlements in Ireland once the UK moved to a non-cash based reception system.[footnoteRef:56] The Minister noted that when the UK had changed its welfare policies towards asylum seekers in 1996, this had resulted in a decrease in the number of refugee claimants in the UK and a large increase in asylee numbers in Ireland.[footnoteRef:57] Minister O’Donoghue stated that “every immigration service in Europe” was telling him that Ireland’s welfare provision was acting as a magnet in drawing asylum seekers.[footnoteRef:58] The cabinet discussed the issues of direct provision and dispersal in September and November 1998 and finally decided in October 1999 that the system would be introduced.[footnoteRef:59] Minister O’Donoghue announced the introduction of dispersal and direct provision would commence in April 2000.[footnoteRef:60] The rationale for its introduction was to meet the state’s humanitarian and moral duty in line with international standards and to ensure that the state does not “become the object of large-scale fraud planned and executed by internationally organised criminal gangs.”[footnoteRef:61] Internal correspondence from the Department of Social Protection reveals a belief that the elimination of cash payments would reduce the numbers of asylum seekers arriving in Ireland and eliminate the ‘pull’ factor of welfare entitlements.[footnoteRef:62] The modalities of the system were communicated to relevant administrative bodies on 10 December 1999 (International Human Rights Day).[footnoteRef:63] [49:  Information contained in letter from T. Dalton, DJELR to E. O’Sullivan, DSCFA, 26 October 1999 on the establishment of direct provision and dispersal and practicalities. Minutes of cabinet meetings are not subject to the Freedom of Information Act and could not be directly accessed. 
 Ibid.]  [50:  ‘Asylum Seekers and Homeless vie for Shelter, agency’ Irish Times 9 May 1997; ‘Refugees get £20 million payments’ Evening Herald, 6 June 1997; ‘Refugee tried to bite me to death’ Sunday World, February, 2000 and ‘Free cars for refugees; Cash grants buy BMW’s’ Irish Daily Mirror, December 16 2002.  For an analysis of the role of the media in response to the , H. McGee, H. “Media Response to Asylum” in U. Fraser, and C. Harvey, (eds) Sanctuary in Ireland: Perspectives on Asylum Law and Policy (Dublin: IPA, 2003), pp. 187-202.]  [51:  D. O’ Sullivan, DJELR, sending on note from Department of the Environment and Local Government to all members of the Interdepartmental Committee on Immigration, Asylum and Related Issues, 03 July 1998 on accommodation options for asylum seekers outside of the greater Dublin area. ]  [52:  Since the introduction of the direct provision system, there have been a number of name changes as regards the departments that have a role in administering the scheme. The Department of Social Protection (2011-), was previously known as the Department of Social and Family Affairs (DSFA) (2002-2011) and before this as the Department of Social, Community and Family Affairs (DSCFA) (1997-2002). For ease of reference, in the main text I will simply use the nomenclature Department of Social Protection. However, in the references to press statements and internal documents obtained under the Freedom of Information Act, I will use the particular acronym for the department as it was known at the time.]  [53:  Ministerial letter, D. Ahern, DSCFA to J. O’Donoghue, DJELR, 24 June 1998, on the need for more co-ordinated government response to the increasing numbers of asylum seekers in the area of welfare and housing.]  [54:  The Department of Justice and Equality (2010-) was previously known as the Department of Justice and Law Reform (DJLR) (2010-2011) and the Department of Justice, Equality and Law Reform (DJELR) (1997-2010). For ease of reference, in the main text I will simply use the nomenclature Department of Justice. However, in the references to press statements and internal documents obtained under the Freedom of Information Act, I will use the particular acronym for the department as it was known at the time. The UK report that reference is made to is, Secretary of State for the Home Department, Firmer, Fairer, Faster: A Modern Approach to Asylum and Immigration (Stationary Office, July 1998).]  [55:  Press and Information Office, DJELR, “Direct Provisions of support for asylum seekers”, 6 September 1998.]  [56:  Ibid.]  [57:  Ibid.]  [58:  Ministerial letter, J. O’Donoghue, DJELR to D. Ahern, DSCFA , 07 August 1998, on the welfare system and asylum seekers. ]  [59:  Information contained in letter from T. Dalton, DJELR to E. O’Sullivan, DSCFA, 26 October 1999 on the establishment of direct provision and dispersal and practicalities. Minutes of cabinet meetings are not subject to the Freedom of Information Act and could not be directly accessed. 
 Ibid.]  [60:  Press and Information Office, DJELR, “Minister for Justice, Equality and Law Reform announces that asylum seekers will be dispersed throughout the country”, 19 October 1999.]  [61: Ibid.	]  [62:  Letter from Planning Unit (DSCFA) to B. O’Neill, Asylum Policy Division (DJELR), 04 November 1999 on the implications of direct provision for the DSCFA.]  [63:  Letter from B. Ó Raghallaigh (DSCFA) to all Health Boards (managerial level), 10 December 1999, confirming the rate of direct provision allowance for asylum seekers. While the letter used the words ‘comfort payments’, from 2001 onwards the terminology used was ‘direct provision allowance’. To avoid confusion, I will use the latter term, or DPA. ] 


3. [bookmark: _Ref348377040]The System of Direct Provision
[bookmark: _Ref299268842][bookmark: _Ref299281682]Utilising the ability to provide supplementary welfare allowance in kind,[footnoteRef:64] the system of direct provision provides asylum seekers with bed and board accommodation and a payment, known as direct provision allowance. The initial legal basis for the system of direct provision and dispersal was based on provision, in-kind, of supplementary welfare allowance and Department of Social Protection Ministerial Circular 04/00 of 10 April 2000[footnoteRef:65] and Circular 05/00 of 15 May 2000 (now repealed).[footnoteRef:66] Under direct provision and dispersal, bed and board accommodation is provided by the Reception and Integration Agency in hostels, guesthouses and holiday camps around Ireland. Asylum seekers are dispersed throughout the country, and cannot choose where to live.[footnoteRef:67] A weekly stipend of €19.10 is paid to each adult and a sum of €9.60 for each dependent child. The level of payment has not changed since 2000.[footnoteRef:68] Two exceptional needs payments of €100 are given per year to asylum seekers, however there are cases where this payment is not made, where asylum seekers are suspected of having other means of support.[footnoteRef:69] Those under 18 are provided with free schooling as a legal right.[footnoteRef:70] Medical care is provided to all asylum seekers free of charge. [64:  This was originally introduced under Section 170 of the Social Welfare (Consolidation) Act 1993. Since the introduction of direct provision, a new social welfare consolidation act was introduced, so now see Chapter 9 of the Social Welfare (Consolidation) Act 2005, in particular Sections 187-189 and Section 200. ]  [65:  DSCFA, SWA Circular 04/00 on Direct Provision to Chief Executive Officers, Programme Managers, SWA Appeals Officers, Superintendent CWOs and CWO (10 April 2000). ]  [66:  DSCFA, SWA Circular 05/00 on Direct Provision to Chief Executive Officers, Programme Managers, SWA Appeals Officers, Superintendent CWOs and CWO (15 May 2000).]  [67:  DSCFA, Circular 04/00 (10 April 2000), para. 1. See also, DSFA, Circular 05/00 (15 May 2000), para. 1. ]  [68:  Supra. fn. 64, no paragraph/section numbers can be directly referred to. ]  [69:  With thanks to Saoirse Brady (FLAC) author of the FLAC report for pointing this out to me, see, One Size Doesn’t Fit All (Dublin: Printwell Cooperative, 2009), p. 47. ]  [70:  Section 31 of the Education (Welfare) Act 2000 sets the minimum school leaving age at 16 years. ] 


While the Department of Social Protection has overall responsibility for the supplementary welfare allowance system, this was administered by community welfare officers. DCSFA Circular 05/00 made a number of exceptions to the general policy of direct provision. Heavily pregnant women, nursing mothers and families were to be catered for within the traditional welfare state apparatuses. Asylees were still entitled to the contingency welfare payments (child benefit, blind pension, disability benefit, one-parent family payment, fuel supplements, educational supplements) once those seeking asylum met the conditions for these payments. If an individual or family came within the exceptions outlined in Circular 05/00, they would be entitled to the full rate of supplementary welfare allowance and/or family or disability allowances and rent supplement, thereby permitting this group of asylum seekers to seek private accommodation.

4. [bookmark: _Ref348377048]The implementation and administration of direct provision
[bookmark: _Ref259606248][bookmark: _Ref259606252]In Ireland, the non-statutory Reception and Integration Agency is the discrete agency responsible for dispersing and accommodating asylum seekers.[footnoteRef:71] It is separate and distinct from the traditional welfare agency of the state, the Department of Social Protection.[footnoteRef:72] The Reception and Integration agency is a unit of the Irish Naturalisation and Immigration Service, which is a division of the Department of Justice and Equality.[footnoteRef:73] The Reception and Integration Agency, rather than being responsible for the day to day running of direct provision accommodation centres, contracts this role to private service providers.[footnoteRef:74] The payment of direct provision allowance is administered by community welfare officers,[footnoteRef:75] who previously were employees of the Health Services Executive,[footnoteRef:76] but since October 2011, are now employees of the Department of Social Protection.  [71:  See http://www.ria.gov.ie/ (last accessed 12 February 2013). ]  [72:  See www.welfare.ie (last accessed 12 February 2013).]  [73:  Munteanu v Minister for Justice, Equality and Law Reform, Unreported judgment of the High Court, 30 July 2002, 2002/381JR.]  [74:  For a full list of the private bodies that the Reception and Integration Agency currently deal with, see RIA, Monthly Statistics Report, August 2012, pp 14-16 and FLAC, One Size Doesn’t Fit All (Dublin: Printwell Cooperative, 2009), pp. 26-31. ]  [75:  Community welfare officers are responsible for the day to day administration of the supplementary allowance scheme, in terms of taking decisions and exercising discretion as to payment. While community welfare officers are now known as “Department of Social Protection representatives”, I will continue to use the designation ‘community welfare officers’ as much of the material on which this article is based relates to their role within the Health Services Executive. ]  [76:  The Health Services Executive (HSE) was established in 2004 and is responsible for the provision of health care and other social services in Ireland. Between 1996-2004, the relevant functions of the HSE as regards asylum seekers and payment of direct provision allowance were carried out by individual health boards. See, Health Act 2004. Since 2011, the HSE no longer has any role as regards payment of direct provision allowance. ] 


[bookmark: _Ref299281274]Concerns were expressed by those charged with administering the direct provision system as to the lack of a legislative basis for direct provision. Managers within the Health Service Executive,[footnoteRef:77] community welfare officers[footnoteRef:78] and trade union officials representing community welfare officers[footnoteRef:79] all expressed disquiet as regards the manipulation of the supplementary welfare allowance system being utilised as a tool in government attempts to lower the numbers of asylum seekers arriving in Ireland. The Department of Social Protection responded to such concerns, stating that there were clear (yet unidentified) legal grounds for the introduction of the direct provision system.[footnoteRef:80] Different approaches to granting asylum seekers rent supplement so as to exit the direct provision system emerged, with some community welfare officers deciding to grant full rate supplementary welfare allowance and rent supplement where an asylum seeker gave birth to an Irish born child, where asylum seekers had lived in the system for six months,[footnoteRef:81]  or where a particular decision maker felt that the direct provision accommodation centres were of a poor standard.[footnoteRef:82] While the head of the Department of Social Protection planning unit expressed some discomfort with divergences emerging in the approach of community welfare officers, he noted a ‘one size fits all’ approach was not appropriate.[footnoteRef:83]  The view was also expressed while there was a need to examine the length of time that asylum seekers remain in the direct provision system, this was due to the long delays in the status determination processes.[footnoteRef:84] Between 10 April 2000 and 29 June 2000, just 33 out of 436 asylum seeking households entered the direct provision system, with 92 of these households having supplementary welfare allowance and rent supplement paid to them.[footnoteRef:85] It was unclear what had happened to the remaining 238 households. However, they had not taken up direct provision and had not made an application for supplementary welfare allowance and/or rent supplement.[footnoteRef:86] [77:  Email from M. Walsh (Community Services Programme, Eastern Health Board) to J. Murphy (Senior Administrative Officer, Community Welfare, Eastern Health Board), 02 February 2000, on concerns regarding legality of direct provision and payment of direct provision allowance and Letter from F. Mills, General Manager, Homeless, Asylum Seekers and Travellers section, East Coast Area Health Board to SWA Section (DSCFA), 20 March 2000 on payment of supplementary welfare allowance to asylum seekers and legal problems arising.]  [78:  B. Ó Raghallaigh, Planning Unit, (DSCFA) to N. Waters, Director, DASS (DJELR), 25 July 2000 on asylum seekers supported outside of direct provision. ]  [79:  Letter from B. Ó Raghallaigh (DSFA) to D. Costello, Principle (DJELR), 10/07/2002 on community welfare officers and trade union discomfort with direct provision system.]  [80:  Letter from B. Ó Raghallaigh (DSCFA) to F. Black & M. Lally (DJELR), 14 January 2000 on the legal basis for introduction of direct provision; ]  [81:  Letter from B. Ó Raghallaigh, Planning Unit, (DSCFA) to P. Wylie, Principle, RIA (DJELR), 20 June 2001 on Health Boards/CWOs time limiting direct provision to a maximum of six months.]  [82:  B. Ó Raghallaigh, Planning Unit, (DSCFA) to N. Waters, Director, DASS (DJELR), 25 July 2000 on asylum seekers supported outside of direct provision. ]  [83:  Letter from B. Ó Raghallaigh, Planning Unit, (DSCFA) to P. Wylie, Principle, RIA (DJELR), 20 June 2001 on Health Boards/CWOs time limiting direct provision to a maximum of six months.]  [84:  Ibid.]  [85:  B. Ó Raghallaigh, Planning Unit, (DSCFA) to N. Waters, Director, DASS (DJELR), 25 July 2000 on asylum seekers supported outside of direct provision. ]  [86:  Ibid.] 

[bookmark: _Ref299284540]In August 2001, in light of the very low numbers of asylum seekers entering the system of direct provision, Draft SWA Circular, 04/01[footnoteRef:87] was circulated by the Department of Social Protection to those within the Reception and Integration Agency. While the full text of this draft circular is not available, correspondence between the Reception and Integration Agency and the Departments of Justice and Social Protection indicate the contents of this draft circular.[footnoteRef:88] This included proposals for the payment of supplementary welfare allowance and ancillary supports in exceptional circumstances to those not within direct provision and to allow asylum seekers with Irish born children to be given the right to work while awaiting the outcome of their refugee claims. The Reception and Integration Agency and Immigration Division of Justice objected to Draft SWA Circular 04/01 because it would be “totally at odds with Government policy in regard to asylum seekers not being allowed work.”[footnoteRef:89] At the time, asylum seeking parents of Irish born children were routinely granted a right of residence on the basis of the Fajujonu decision.[footnoteRef:90] However, the Department of Justice noted there was nothing preventing the deportation of the asylum seeking parents of Irish born children where their presence in Ireland ran contrary to the exigencies of the common good.[footnoteRef:91] Draft SWA Circular 04/01 was therefore not brought into effect and no further discussion took place on the proposals contained therein. [87:  Despite Freedom of Information requests on 03/09/2009, 17/01/2010, 23/09/2010 and 14/02/2011 requesting this document, those in the Freedom of Information section at the (now) Department of Social Protection have been unable to locate this draft circular, however have confirmed that the circular was never issued/brought into force.  ]  [88:  Letter from P. Wylie, Principle, RIA (DJELR) to B. Ó Raghallaigh, Principle Officer, SWA & Programme Evaluation, (DSCFA), 20 September 2001 on contents of Draft SWA Circular 04/01.]  [89:  Ibid.]  [90:  Fajujonu v Minister for Justice [1990] 2 IR 151; [1990] ILRM 234. However subsequently clarified in Lobe & Osayende v Minister for Justice, Equality and Law Reform [2003] 1 I.R. 1, which seemed to permit significant encroachments on the right of an Irish born child to the care and company of their non-Irish citizen parent(s). ]  [91:  [1990] 2 IR 151 at 162 relied upon by P. Wylie, supra. fn. 87.] 

D. [bookmark: _Ref348378078]Legislative Restrictions on Social Welfare for Asylum Seekers

1. Limiting Rent Supplement
[bookmark: _Ref339275327]Some community welfare officers continued to exercise their discretion to grant supplementary welfare allowance and supplementary rent supplement to asylum seekers, legislation was introduced in 2003 to prevent asylum seekers from receiving rent supplement.[footnoteRef:92] This prevented community welfare officers from placing any asylum seeker outside of the direct provision system. Circular 02/03[footnoteRef:93] (which replaced DSCFA Circular 05/00) provided that all the needs of asylum seekers, including those with medical or special needs were now being catered for within the direct provision system. A number of ‘step down’/self catering accommodation facilities were obtained by the Reception and Integration Agency. Asylum seekers, whose needs were acute, after assessment by the Reception and Integration Agency, were to be moved to these facilities. Asylum seekers placed in these step down facilities would be entitled to the full rate of supplementary welfare allowance minus €15.24 deduction per week for accommodation provision. In only the most exceptional circumstances (such as flooding of a direct provision accommodation centre) could urgent needs payments be used to provide rent supplement, and then, only for the minimum amount of time possible. The 2003 legislative measures limited asylum seekers’ ability to be housed outside accommodation centres through the withdrawal of rent supplement.[footnoteRef:94] Since the introduction of direct provision for asylum seekers, fundamental shifts were occurring from an inclusive welfare system, to one which viewed legal status as key to gaining access to social assistance payments. This shift continued with the introduction of the habitual residence condition that heralded another significant move away from Ireland’s inclusive approach to social assistance for all within the state. The desire to restrict access to social welfare payments reflected the on-going political tensions surrounding the cost of provision for asylum seekers, and the desire to curtail the perceived ‘pull’ of welfare payments. [92:  Section 13 of the Social Welfare (Miscellaneous Provisions) Act 2003 inserted section 174(3) and (4) into the Social Welfare (Consolidation) Act 1993 and prevented payment of rent supplement to those unlawfully in the State and also to those who had made an application for refugee status.  This section is now contained in section 198(3) of the Social Welfare (Consolidation) Act 2005. ]  [93:  This circular replaced SWA Circular 05/00 (see above fn. 65) and reflected the legislative changes which occurred in the Social Welfare (Miscellaneous Provisions) Act 2003 (as amended). ]  [94:  Section 13 of the Social Welfare (Miscellaneous Provisions) Act 2003 inserted section 174(3) and (4) into the Social Welfare (Consolidation) Act 1993 and prevented payment of rent supplement to those unlawfully in the State and also to those who had made an application for refugee status.  This section has been replaced by section 198(3) of the 2005 Consolidation Act. ] 


2. The Habitual Residence Condition and Asylum Seekers
In 2004, access to conditional non-contributory social assistance payments were limited to those who were habitually resident in Ireland.[footnoteRef:95] While this measure was of general applicability, and specifically introduced to prevent those from new EU accession states from gaining immediate access to social welfare,[footnoteRef:96] it significantly impacted on the rights of asylum seekers. Circular 02/04 of April 2004,[footnoteRef:97] stated that asylum seekers should only be generally entitled to direct provision accommodation and direct provision allowance (unless in self-catering facilities, when the full rate of supplementary welfare allowance less accommodation deduction would be paid).[footnoteRef:98] Since those seeking asylum/protection did not have a definitive legal status in the country, it was argued that there could not be an intention to make Ireland his or her permanent home.[footnoteRef:99] [95:  The original habitual residence condition was contained in Section 17 of the Social Welfare (Miscellaneous Provisions) Act 2004 (now Section 246 of the Social Welfare (Consolidation) Act 2005 as amended by Section 30 of the Social Welfare (Miscellaneous Provisions) Act 2007, Section 21 of the Social Welfare and Pensions Act 2008 and Section 15 of the Social Welfare (Miscellaneous Provisions) Act 2009). See also, Department of Social Protection, Habitual Residence Condition-Guidelines for Deciding Officers on the determination of habitual residence, 1 July 2010.]  [96:  See, Mrs Mary Coughlan, T.D., Minister for Social and Family Affairs, Vol. 528, Dáil Debates, Cols. 57-62, 10 March 2004, who stated that the habitual residence condition was being introduced to “...safeguard our social welfare system from … people from other countries who have little or no connection with Ireland.”]  [97:  DSFA, SWA Circular No. 02/04 on the Habitual Residence Condition to Chief Executive Officers, Programme Managers, Appeals Officers, Superintendent CWOs, Community Welfare (April 2004-no exact date specified). ]  [98:  DSFA, SWA Circular No. 02/04 on the Habitual Residence Condition to Chief Executive Officers, Programme Managers, Appeals Officers, Superintendent CWOs, Community Welfare (30 April 2004). ]  [99:  The issue of EU citizens and right to social assistance payments is beyond the scope of this paper, however, due to EU law, a number of changes to the habitual residence condition were introduced. In particular, see SWA Circular No. 06/05 on clarification of the Habitual Residence Condition as applied to European Economic Area nationals. ] 


[bookmark: _Ref299295213]Given that supplementary welfare allowance was now subject to the habitual residence condition, on an ordinary construction of law, the provision of accommodation and direct provision payment is ultra vires the powers of the Department of Social Protection, as primary legislation demanded that those in receipt of supplementary welfare allowance (whatever the level of payment/in kind provision) would need to prove habitual residence. Relying on advice from the Attorney General, the Department of Social Protection argued that the system of direct provision accommodation and payment of direct provision allowance needed to be placed on some statutory footing.[footnoteRef:100] In seeking to move the debate forward, and create some legal basis for direct provision and direct provision allowance, the Department of Social Protection issued Draft Circular 01/2004 on 28 August 2004 and requested the views of the Department of Justice on this draft circular. Draft Circular 01/2004 sought to provide for the direct provision allowance payment and proposed a new payment, direct provision supplement.[footnoteRef:101] Direct provision allowance was a non-means tested payment with the qualifying criteria being that an applicant had applied for asylum and was resident in a direct provision centre. The purpose of direct provision allowance was described in the draft circulars as providing “recipients with an income to cover personal sundries which are not provided for under the system of direct provision”. This payment was precisely the same as the direct provision allowance of €19.10 per week per adult and €9.60 per week per child that had been in place since April 2000.Direct provision supplement was a proposed payment made to those in direct provision who needed monetary support “if their income is determined as being insufficient to meet certain special needs which are not provided under the direct provision system.”  Examples given in the circular related to payments for travel to hospitals for on-going treatment or consultations, including costs for special dietary requirements as prescribed by a hospital consultant. While it did not prohibit the payment of direct provision supplement in other scenarios, it was clear that a narrow interpretation would be given as to what constituted ‘certain special needs’. Draft Circular 01/2004 was never brought into force due to departmental disputes as to who should bear financial responsibility.[footnoteRef:102] Therefore, the dubious legal basis for payment of direct provision allowance continued to rest on social welfare legislation and various circulars.  [100:  Minutes of a meeting between ministerial officials and civil servants from the DJELR, DSFA and DHC discussing habitual residence condition and direct provision, 13 July 2004. Access to the advice of the Attorney General is not permitted under the Freedom of Information Act 1998 (as amended).]  [101:  Draft Direct Provision Allowance Circular 01/2004 (28 August 2004). ]  [102:  Supra. fn.  99. ] 


Wrangling over departmental responsibility for payment of direct provision allowance continued. In February 2006, the then Minister for Social Protection stated in reply to a parliamentary question that the Department of Justice would soon be responsible for provision of payments to asylum seekers.[footnoteRef:103] In May 2006, the then Secretary General of the Department of Social Protection, John Hynes, wrote to the Secretary General of the Department of Justice, Sean Aylward.[footnoteRef:104] Mr Hynes said that there had been an agreement at Cabinet level on 11 December 2002 (over five years from date of this letter) that the Department of Justice, specifically the Reception and Integration Agency, would take over responsibility for payment of direct provision allowance to asylum seekers. Mr Hynes noted that as a result of the introduction of the habitual residence condition into Irish social welfare law, the recurrent payments which were being made to asylum seekers were “in effect ultra vires” and suggested that the Reception and Integration Agency take over the administration of this system quickly. Mr Hynes suggested that proprietors of direct provision accommodation centres could easily be provided with direct provision allowance payments and could provide these to asylum seekers. However, in response to this letter, Mr. Aylward argued that it had never been agreed that the Department of Justice would take responsibility for this payment.[footnoteRef:105] In relation to the suggestion that accommodation providers would provide direct provision allowance to asylum seekers, this, would give accommodation providers “an undue and inappropriate degree of control and power over their clients.”[footnoteRef:106] To establish such a system was regarded by the Department of Justice as ‘backward’ and ‘vindictive’.[footnoteRef:107] [103:  Question No. 418 by John Deasy T.D. (Fine Gael) to Minister for Social and Family Affairs, Séamus Brennan T.D. (Fianna Fail) on Direct Provision and Asylum Seekers, Tuesday, 14th February 2006. ]  [104:  Letter from J. Hynes, Secretary General (DSFA) to S. Aylward, Secretary General (DJELR), 05 May 2006 on ultra vires actions of DSFA in paying direct provision allowance and requesting DJELR to take responsibility for this payment. ]  [105:  Letter from S. Magner (on behalf of S. Aylward, Secretary General) (DJELR) to J. Hynes, Secretary General (DSFA), 30 May 2006 on DJELR’s response to DSFA on DPA.]  [106:  Ibid.]  [107:  Ibid.] 


3. [bookmark: _Ref348378173]Legislating for Exclusion
[bookmark: _Ref303243800]In 2006, the Department of Social Protection proposed the introduction of legislation to establish direct provision allowance as a social assistance payment in law.[footnoteRef:108] Draft section 24 of the Social Welfare Bill 2007, sought to insert Section 202A(1) into the Social Welfare Consolidation Act 2005. Section 202A(1) provided that a weekly supplement (in line with direct provision allowance rates) be paid to those who had made an application for refugee status and who resided in accommodation provided by the Reception and Integration Agency. However, the Department of Justice objected to placing direct provision allowance on a statutory footing.[footnoteRef:109] No reasons are apparent within the correspondence as to why the Department of Justice had objected to this. Disquiet about the lack of legal basis for providing direct provision allowance to asylum seekers who did not satisfy the habitual residence condition continued.[footnoteRef:110] It was not until 2009, in response to a number of decisions from the Chief Appeals Officer of the Social Welfare Appeals Office, that social welfare law in Ireland explicitly provided that asylum seekers were not entitled to any form of social assistance payment. Section 15 of the Social Welfare and Pensions (No.2) Act 2009,[footnoteRef:111] prohibited those seeking a declaration of refugee status, subsidiary protection or leave to remain from being regarded as habitually resident for the purposes of obtaining social assistance payments.[footnoteRef:112] Despite this, asylum seekers continue to receive bed and board accommodation, along with direct provision allowance despite the fact that asylum seekers are clearly excluded from receiving most social assistance payments. There is a strong argument, that the approach taken by various government ministries and state administrative agencies in establishing the system of direct provision from April 2000 to present day, is not only administratively deficient, but questionable as to its legality.  [108:  This information is gleaned from a document I received entitled ‘Supplementary welfare allowance-direct provision supplement’. No information as regards the date of drafting etc. was included, nor was this document attached to any dated letter. However, from other correspondence, in particular: Letter from D. Watts, Principal Officer (DSFA) to N. Dowling (DJELR), 02 May 2007, on transfer of responsibility for payment of DPA to the DJELR, it appears to have been drafted in 2006. ]  [109:  Letter from D. Watts, Principal Officer (DSFA) to N. Dowling (DJELR), 02 May 2007, on transfer of responsibility for payment of DPA to the DJELR.]  [110:  Email from Tom Kennedy (HSE) to Tom Ryan (HSE), 31 March 2009 on CWO withdrawal from payment of DPA; Emails between M. Joyce, SWA Section, Department of Social Protection and Kieran O’ Dwyer, RIA (DJELR), 26 May 2010. ]  [111:  Section 15 of the 2009 Act amended Section 246 of the Social Welfare (Consolidation) Act 2005 by inserting Sections 246(5) to Sections 246(10) into the 2005 Consolidation Act. ]  [112:  Section 246(7) of the Social Welfare (Consolidation) Act 2005 (as amended).] 


4. Value for Money and Direct Provision
Only since 2010 has the total estimate of public expenditure costs for hosting those seeking asylum been made public. On the basis of 13,356 asylum seekers and “failed asylum seekers” in Ireland the estimated costs incurred by all government departments and agencies in the provision of services was €209.06 million. It was estimated that €20.9 million was spend on direct provision allowance, exceptional needs payments, supplementary welfare allowance, rent supplement and child benefit by the DSFA.[footnoteRef:113] A total of €91.47 million was spent by the Department of Justice on direct provision accommodation for asylum seekers.[footnoteRef:114] From a low of 394 persons in April 2000 to a high of over 8,080 residents in June 2005, the numbers residing in direct provision have hovered between six to seven thousand persons since 2007. The majority of those relying on the system of direct provision have been resident in direct provision accommodation centres for several years.[footnoteRef:115] In the 2010 report, Value for Money and Policy Report on Asylum Seeker Accommodation, published by the Reception and Integration Agency, it was argued that maintaining a system of direct provision is the most cost effective means of maintaining reception conditions for asylum seekers.[footnoteRef:116] The review group responsible for the Report consisted of departmental officials, RIA officials and was presided over by an independent chairperson. There were no representatives from the asylum seeking community living in direct provision, or of groups representing the interests of those living in direct provision. The Report found that the current system of direct provision offered the best value for money.[footnoteRef:117] After examining the cost implications of allowing asylum seekers access to the social welfare system, local authority housing, and RIA self-catering facilities, the Report states that this would lead to a doubling of costs in relation to meeting the needs of asylum seekers.[footnoteRef:118] The review group noted that while there were (in May 2010) about 16,000 asylum seekers within various stages of the status determination or leave to remain processes, there were 6, 917 people in direct provision.[footnoteRef:119] The review group argued any changes within the system of direct provision would result in an increased accommodation capacity, which would almost double the expenditure for direct provision. Therefore, rather than the rights of those seeking asylum being a core feature, the review group was solely concerned with cost implications of provision of accommodation and ancillary services to asylum seekers. The crude argument that can be gleaned from this review is that direct provision, in particular, accommodation in reception centres, deters asylum seekers from residing in these centres and therefore reduces expenditure by the exchequer. [113:  Estimated Costs incurred by Government Departments/Offices in the Provision of Services to Asylum Seekers/Failed Asylum Seekers in 2008 (01 April 2010). Document obtained through FOI Act 1998. ]  [114:  Ibid. The total cost of support provided by DJELR (including legal services) was €143.87 million; DHC, including GP services, medicines, medical screenings and maternity was €12.96 million; Department of Education and Science, including primary, post primary, book grants, language supports and supports for unaccompanied minors totaled €27.18 million, while the total for the Chief State Solicitors Office was €4.07 million. ]  [115:  See, Irish Refugee Council, State Sanctioned Child Poverty and Social Exclusion (Dublin: IRC, 2012). ]  [116:  Reception and Integration Agency, Value for Money and Policy Review, Asylum Seeker Accommodation Programme (Dublin: RIA, 2010). ]  [117:  Ibid., pp. 56-63. ]  [118:  Ibid. p. 63.]  [119:  Ibid. p. 57.] 


E. The Triumph of Administration over Law

1. The Lack of a Legal Basis for the Direct Provision System
Administrative circulars, when used for there intended purposes, provide useful summaries of key social welfare schemes for decision makers and summarise key issues that decision makers should consider when coming to a decision. Legislation (or possibly statutory instruments) should set down key attributes of a particular scheme, while administrative circulars should simply restate qualifying conditions and possibly set down exemplars of situations where an individual would or would not qualify for a particular scheme. This is not to say that the use of such administrative circulars are without controversy. In 1944, Megarry dubbed such instruments as “quasi-legislation”.[footnoteRef:120] In Patchett v Leathem, Streatfield J. expressed concerns with the use of administrative circulars as opposed to legislation. There is no opportunity for Parliamentary scrutiny, it affects individuals’ rights and such circulars are often phrased in "the more colloquial language of correspondence."[footnoteRef:121] Hogan and Morgan have noted that some Irish government departments “issue administrative rules and circulars in preference to legislation as a matter of policy.”[footnoteRef:122]  In McCann, Costello P. noted that such circulars are generally unavailable to the public, are often undated and unsigned and confusion is abound as to whether a later circular has replaced an earlier circular.[footnoteRef:123] Hogan and Morgan note that circulars should not change the law and question whether the use of such circulars is contrary to the spirit of Article 15.2.1 of the Irish Constitution, which states that the Oireachtas(Irish Parliament) is the sole legislator. The Irish courts have not condemned the use of circulars within the scheme of social welfare; however have at times found such circulars to be contrary to constitutional protections[footnoteRef:124] or ultra vires the powers of the Department of Social Protection to restrict access to a welfare scheme.[footnoteRef:125] [120:  Megarry, R. “Quasi-Legislation” (1944) Law Quarterly Review 125 at p. 127. ]  [121:  Patchett v Leathem (1949) 65 TLR 69 at 70, see Hogan, G. and Morgan, D. Administrative Law in Ireland (4th edition, Dublin: Sweet and Maxwell, 2010) at p. 61. ]  [122:  Hogan, G. and Morgan, D. Administrative Law in Ireland (4th edition, Dublin: Sweet and Maxwell, 2010) at p. 59. ]  [123:  McCann v Minister for Education [1997] ILRM 1 at 5.]  [124:  See, Greene v Minister for Agriculture [1990] 1 IR 17. ]  [125:  See, State (Kershaw) v Eastern Health Board [1985] ILRM 235 (Digest) and State (McLoughlin) v Eastern Health Board and others [1986] IR 417.] 


Direct provision operates without any clear legal basis. When direct provision first became operational, no legislative measures were adopted to limit the application of entitlements to social assistance payments. Through administrative arrangements and instructions to community welfare officers, the Department of Social Protection prevented (to an extent) asylum seekers from accessing welfare payments, which legislatively they were entitled to from April 2000 until May 2003.[footnoteRef:126] This was done through reliance on circulars whose interpretation of the legal basis for direct provision was at best dubious.[footnoteRef:127] The legislative measures adopted to prevent asylum seekers from receiving rent supplement in 2003 significantly limited the ability of community welfare officers to provide asylum seekers with accommodation outside of the direct provision system. However, once again this did not limit entitlement to other social assistance payments. Asylum seekers, who arrived in Ireland after the introduction of the habitual residence condition into Irish law, at least for the first two years of their residency in Ireland, would have been unlikely to qualify for any social assistance payments.[footnoteRef:128] Despite the fact that newly arrived asylum seekers at any rate would not satisfy the habitual residence condition, the system of supplementary welfare allowance continued to be utilised in terms of providing weekly payments to asylum seekers. Due to Section 15 of the Social Welfare and Pensions (No.2) Act 2009, asylum seekers have no entitlement to any form of social assistance payments (be in in cash or in kind through accommodation provision). Rather than legislate for this reality, the legislature refuses to engage with this issue. Instead, dubious grounds of legality are relied upon to continue to operate the system of direct provision, and the fact that legislation prevents the Department of Social Protection from granting asylum seekers any form of support, this is ignored on the grounds of expediency. Although asylum seekers were positioned as, at best strangers who should not be entitled to similar rights as those who are habitually resident, or at worst ‘welfare scroungers’,[footnoteRef:129] there has not been any fundamental legal examination by courts or welfare tribunals of the administrative direct provision system.  [126:  See above, pp. 12-16]  [127:  See above, p. 21. ]  [128:  See below pp. 29-32 for further discussion on this point. ]  [129:  A. Geddes, “Denying Access and Welfare Benefits in the UK” in M. Bommes & A. Geddes, Immigration & Welfare: Challenging the Borders of the Welfare State (London: Routledge, 2000), p. 139. ] 


2. [bookmark: _Ref348375933]The Direct Provision System and Rights
Ireland has a codified constitution, Bunreacht na hEireann (1937), which recognises ‘Fundamental Rights’ under Articles 40 to 44.[footnoteRef:130] Article 45 of the Irish Constitution is entitled ‘Directive Principles of Social Policy’. Article 45 envisages a social order wherein the state protects the welfare ‘of the whole people.’ ‘Justice and charity’ inform all the institutions of national life.[footnoteRef:131] However, this provision is for the ‘general guidance’ of the Oireachtas and is not to be cognisable in any court.[footnoteRef:132] In earlier jurisprudence personal rights of individuals were viewed as emanating from the ‘Christian and democratic nature…’ of the state.[footnoteRef:133] Walsh J. in the McGee case held that “…natural rights or human rights, are not created by law, but that the Constitution affirms their existence and gives them protection.”[footnoteRef:134] Development of constitutional rights in Ireland was firmly based on precepts of natural law, whereby the legal status of the individual was secondary to the protection of rights. Fundamental rights provisions in the constitution were regarded as being “…of universal application and appl[ing] to all human beings.”[footnoteRef:135] The power to control aliens in Ireland is viewed as a prerogative of executive power. In Osheku,[footnoteRef:136]Laurentiu[footnoteRef:137]and Re Illegal Immigrants (Trafficking) Bill[footnoteRef:138] it was held that the constitutional rights of those not entitled to be in the state are not as co-extensive as the constitutional rights of citizens or those who are lawfully within the state.  [130:  Under these articles inter alia the right to equality, personal liberty, education, family rights, property rights, freedom of expression, peaceful assembly etc. are all protected. Limitations on these rights are usually included, generally in the interests of the common good. For a full appreciation of the nature of fundamental rights in Bunreacht na hEireann, see Hogan, G & Whyte, G. The Irish Constitution (Dublin: Tottel, 2006 reprint), Chapters 7-10. ]  [131:  Article 45.1, Bunreacht na hEireann. ]  [132:  Article 45, preambular paragraph, Bunreacht na hEireann.]  [133:  Ryan v Attorney General [1965] IR 294 at 312.]  [134:  McGee v Attorney General [1974] IR 284 at 318.]  [135:  Northants Co. Council v A.B.F. [1982] ILRM 164 at 166, per Hamilton J.]  [136:  Oshekuv  Ireland  [1986] IR 733 at 746, per Hamilton CJ.]  [137:  Laurentiu v Minister for Justice, Equality and Law Reform [1999] 4 IR 26 at 81 per Keane J.]  [138:  Re Illegal Immigrants (Trafficking) Bill[2000] 2 IR 360 at 382-386.  ] 


Nevertheless, executive powers to control non-citizens must be taken in accordance with law and the Constitution and in particular non-citizens will have the same natural justice and due process rights as citizens.[footnoteRef:139] Constitutional protection of equality, socio-economic rights, the right to work and family life are unlikely to significantly interfere with the operation of the direct provision system. In the area of social assistance law and constitutional equality guarantees, the courts have been reluctant to interfere with classifications set down in legislation by the Oireachtas.[footnoteRef:140] Nevertheless, administrative circulars have been struck down as invalid where they have not respected constitutional norms, or where relevant governmental ministers have acted outside their powers in limiting social welfare entitlements not provided for in the enabling statute or in regulations pursuant to the legislation.[footnoteRef:141] [139:   [2000] 2 IR 360 at 385-386. ]  [140:  See generally, Lowth v Minister for Social Welfare [1998] 4 IR 321, Hand v Dublin Corporation [1991] 1 IR 409, O’Reillyv Limerick Corporation[1989] ILRM 181, T.D. v Ireland[2001] 4 I.R 259, Re Health (Amendment) (No. 2) Bill 2004 [2005] 1 IR 105. ]  [141:  See, Greene v Minister for Agriculture [1990] 1 IR 17, where an administrative circular which privileged non married cohabiting couples over married couples, was deemed to be invalid. See also, State (Kershaw) v Eastern Health Board [1985] ILRM 235 (Digest) and State (McLoughlin) v Eastern Health Board and others [1986] IR 417. ] 

The courts in Ireland have had limited interaction with issues relating to the direct provision system.[footnoteRef:142] One of the only judicial comments in the Supreme Court on the direct provision system was made by Hardiman J. who noted (obiter):[footnoteRef:143] [142:  The only detailed examination was in the case of Munteanu v Minister for Justice, Equality and Law Reform, Unreported judgment of the High Court, 30 July 2002, 2002/381JR (Transcript). This case revolved around the obligations of the DJELR in deportation cases, and obligations of asylum seekers to inform the DJELR of any change of address. The High Court held that it was not reasonable for the applicant to assume that the RIA would inform the Department of Justice of her new address. ]  [143:  Lobe &Osayende v Minister for Justice, Equality and Law Reform[2003] 1 I.R. 1 at p. 128.] 

“…the State makes available to [asylum] applicants an elaborate system of legal advice and free legal representation as well as social welfare or direct provision for their needs. All this is as it should be…”

Substantive challenges to the lack of legal basis for the direct provision system have usually been settled before such issues could be considered by a court.[footnoteRef:144] In A.N. v Minister for Justice, Equality and Law Reform,[footnoteRef:145] A.N. was an Afghan asylum seeker who was expelled from a direct provision accommodation centre due to his behaviour.[footnoteRef:146] Counsel for A.N. argued that he suffered from mental illness and sought an order mandamus requiring the Minister for Justice, Equality and Law Reform to provide “basic subsistence provision” to the applicant as he was living on the streets without access to shelter or money and was legislatively prohibited from working.[footnoteRef:147] Counsel argued that failure by the state to provide a minimum standard of shelter and food constituted a breach of the constitutional right to bodily integrity[footnoteRef:148] and Article 3 and/or Article 8 of the ECHR.[footnoteRef:149] The applicant was also prepared to argue that the manner in which direct provision was withdrawn were a breach of fair procedures.[footnoteRef:150]  However, before the case could go to trial, the Minister agreed to re-admit  A.N. into the direct provision system.[footnoteRef:151] [144:  See, Irish Times Reporter, “Asylum Seekers Residence under Protection-Court Told”, Irish Times, Tuesday, 26 January 2010 and Healy, T. “Councillor Paid for Votes, Asylum Seeker Tells Court”, Irish Independent, Tuesday 26 January 2010.]  [145:  A.N. v Minister for Justice, Equality and Law Reform, Outline Submission of the case by the applicant is on file with the author, no further written submissions were made to the High Court. (The author expresses his appreciation to Michael Lynn BL for making this submission available to him). See also, Mary Carolan, ‘Refugee who sleeps in factory seeks subsistence aid’, Irish Times, Friday, October 24, 2008.]  [146:  A.N. v Minister for Justice, Equality and Law Reform, Outline Submission, para. 3. ]  [147:  A.N. v Minister for Justice, Equality and Law Reform, Outline Submission, paras 2-4.]  [148:  A.N. v Minister for Justice, Equality and Law Reform, Outline Submission, paras 3-6.]  [149:  Counsel for Mr. A.N. relied in particular on the House of Lords judgment in R (Limbuela) v. Home Secretary of State for the Home Department[2006] 1 AC 396. ]  [150:  A.N. v Minister for Justice, Equality and Law Reform, Outline Submission, paras 7-8. This point was not developed in the outline submission and it is unclear what procedures were used to remove the applicant from the direct provision system. ]  [151:  Mary Carolan, ‘State undertakes to house destitute asylum seeker’, Irish Times, Saturday, October 25 2008 and Mary Carolan, ‘Afghan man wins case on housing provision’, Irish Times, Friday, October 31 2008.] 


3. [bookmark: _Ref348378236]Challenging direct provision and the Social Welfare Appeals Office
Issues relating to social assistance entitlement of those seeking asylum and protection have come before the Social Welfare Appeals Office (SWAO) on a number of occasions. As far back as 1958, it was recognised that deciding officers and appeals officers who decide claims under the Social Welfare Acts, should not be bound by directions from government ministers or others, but must decide the case on the basis of the law enacted at the time of their decision.[footnoteRef:152] Unlike the corollary appeals system in the UK, decisions of the SWAO are not published or even stored within the SWAO. Access to full decisions can be difficult as there is no right under the Freedom of Information Act 1998 to access to these decisions for anybody other than the claimant.[footnoteRef:153] In addition, the SWAO does not have a centralised system for recording or storing the decisions made, and once a decision is rendered, all materials including the decision itself are returned to the Department of Social Protection.[footnoteRef:154] In the case of Jama v Minister for Social Protection, the High Court found that there was no constitutional right to have access to relevant previous decisions of the SWAO for the purposes of appealing a social welfare decision.[footnoteRef:155] Only through assistance from relevant legal practitioners and clients is such access possible.[footnoteRef:156] The lack of transparency and the indirect links of the SWAO to the Department of Social Protection continue to cause concern.[footnoteRef:157] [152:  McLoughlin v Minister for Social Welfare [1958] IR 1 at 26-27, per Daly J.]  [153:  Letter from Social Welfare Appeals Office (SWAO) to L. Thornton, 07 December 2010 on availability of decisions of the SWAO under the FOI Act 1998.]  [154:  Letter from Social Welfare Appeals Office (SWAO) to L. Thornton, 07 December 2010 on availability of decisions of the SWAO under the FOI Act 1998.]  [155:  See, Jama v Minister for Social Protection [2011] IEHC 379, for an analysis of this case, see, M. Cousins, “Access to Quasi Judicial Decisions, Jama v Minister for Social Protection” (2012) Dublin University Law Journal. Electronic copy available at: http://ssrn.com/abstract=2049918 (last accessed, 12 February 2013). ]  [156:  Case A: Review of the Appeal Officer’s Decision under Section 318 of the Social Welfare Consolidation Act 2005, Decision of the Chief Appeals Office of the Social Welfare Appeals Tribunal, 12 June 2009. There were several other cases, wherein similar arguments had been made by the Department of Social Protection that the applicants were not habitually resident. I do not have access to these decisions. I would like to express my thanks to Saoirse Brady (FLAC) and Michael Farrell (FLAC) for making an anonymised version of this decision available to me. ]  [157:  See the Free Legal Advice Centre’s report as regards the problematic nature of the Social Welfare Appeals Office and its perceived lack of independence from the Department of Social Protection, see FLAC, Not Fair Enough (Dublin: FLAC, 2012), in particular Chapters 3 and 4. ] 

Some asylum seekers in direct provision did successfully challenge the refusal to provide them access to mainstream social security payments prior to 2004.[footnoteRef:158] As has been discussed above, prior to 2009 the only legislative restriction on social assistance to asylum and protection seekers was the prohibition in payment of rent supplement.[footnoteRef:159] The habitual residence condition, introduced in 2004 and amended in 2007, did not specifically exclude asylum seekers from meeting its requirements. However, in general, decision makers often refused to consider any social assistance payment claims from asylum seekers. [158:  SWAO, Annual Report 2001 (Dublin: SWAO, 2002) at pp 11- 13 and SWAO, Annual Report 2004 (Dublin: SWAO, 2005) at pp. 22-23. ]  [159:  See above, p. 17. ] 

A 2009 decision of the SWAO Chief Appeals Officer decided that in certain circumstances those seeking asylum and/or protection can be regarded as habitually resident. In Case ‘A’: Review of the Appeal Officer’s Decision under Section 318 of the Social Welfare Consolidation Act 2005,[footnoteRef:160] the claimant, who was seeking asylum in Ireland, applied for child benefit. The initial deciding officer rejected her claim on the basis that she was not habitually resident in Ireland as she had not been granted permanent residency status and therefore her future intentions to remain in Ireland were uncertain.[footnoteRef:161] An Appeal Officer at the SWAO allowed the claimant’s appeal. The claimant had arrived in Ireland in December 2004 and had undertaken a number of educational courses. Her children attended a local school. At the time of the Chief Appeal Officer’s decision, the claimant was judicially reviewing a decision of the Minister for Justice, Equality and Law Reform not to grant her subsidiary protection.[footnoteRef:162] [160:  Case ‘A’: Review of the Appeal Officer’s Decision under Section 318 of the Social Welfare Consolidation Act 2005, Decision of the Chief Appeals Office of the Social Welfare Appeals Tribunal, 12 June 2009. There were several other cases, wherein similar arguments had been made by the Department of Social Protection that the applicants were not habitually resident. I do not have access to these decisions. I would like to express my thanks to Saoirse Brady (FLAC) and Michael Farrell (FLAC) for making an anonymised version of this decision available to me. ]  [161:  Case ‘A’: Review of the Appeal Officer’s Decision, para 4. ]  [162:  Case ‘A’: Review of the Appeal Officer’s Decision, para 5. ] 

The Child Benefit Section of the Department of Social Protection requested the Chief Appeal Officer to review this decision under Section 318 of the Social Welfare (Consolidation) Act 2005.[footnoteRef:163] The Department, as appellants, argued that the claimant could be not regarded as habitually resident, specifically in light of the judgement of Murray CJ in Goncescu.[footnoteRef:164] Murray CJ stated that although asylum seekers are permitted to enter Ireland to claim asylum (Section 9 of the Refugee Act 1996): [163:  Case ‘A’: Review of the Appeal Officer’s Decision, paras 1-2. Section 318 of the 2005 Act permits the DSFA to request the Chief Appeal Officer to review any decision of an Appeals Officer. ]  [164:  Case ‘A’: Review of the Appeal Officer’s Decision, para 7. See also, Goncescu and others v Minister for Justice, Equality and Law Reform[2003] IESC 49 (Unreported judgment of the Irish Supreme Court, 30 July 2003). ] 

“…[applicants] for asylum fall into a particular category and never enjoy the status of residents as such who have been granted permission to enter and reside in the State as immigrants.”[footnoteRef:165] [165:  [2003] IESC 49 at p. 28 of the decision.] 

The Department therefore argued that time spent in the state awaiting an outcome on an asylum or protection claim cannot be treated as constituting residence in the state for the purposes of the habitual residence condition.[footnoteRef:166] The Department also stated that in coming to his decision, the Appeals Officer relied on decisions of other Appeals Officers; however appeal determinations should, in the view of the Department of Social Protection, be limited to individual merits and not have a precedence value.[footnoteRef:167] [166:  Case ‘A’: Review of the Appeal Officer’s Decision, para. 8. ]  [167:  Case ‘A’: Review of the Appeal Officer’s Decision, para. 9. ] 

The claimant argued that the Goncescu decision had no relevance to social welfare entitlements as that case concerned EU agreements allowing foreign nationals establish themselves as self-employed persons in EU member states.[footnoteRef:168]  The Supreme Court decision in Goncescu was delivered a year before the introduction of the HRC, and the claimant argued that issues of habitual residence in the social welfare context could not be read into the judgment.[footnoteRef:169] [168:  Case ‘A’: Review of the Appeal Officer’s Decision, paras 11-12. ]  [169:  Ibid.] 

The Chief Appeals Officer, found that the dicta of Murray CJ in Goncescu was of limited utility, as the Supreme Court would not have been aware of the government’s plans in July 2003 to introduce the habitual residence condition.[footnoteRef:170]  The Chief Appeals Officer also noted that the Department of Social Protection now accepted that time spent in the state was but one factor of five that had to be taken into account by a decision maker deciding if an individual is habitually resident.[footnoteRef:171] The application of the grounds for considering habitual residence under Section 30 of the Social Welfare (Miscellaneous Provisions) Act 2007, when applied to the claimant, showed that she had been habitually resident in Ireland for some time since her arrival in December 2004.[footnoteRef:172] Therefore, the Appeal Officer’s initial decision stood and child benefit had to be paid to the claimant. The Chief Appeal Officer noted:[footnoteRef:173] [170:  Case ‘A’: Review of the Appeal Officer’s Decision, para. 15. ]  [171:  Case ‘A’: Review of the Appeal Officer’s Decision, para. 16.]  [172:  Case ‘A’: Review of the Appeal Officer’s Decision, para. 17.]  [173:  Case ‘A’: Review of the Appeal Officer’s Decision,para. 18. ] 

“I do not believe there was any intention in framing the [habitual residence] legislation to exclude a particular category such as asylum/protection seekers from access to social welfare benefits. If there was any such intention, the relevant legislative provisions would have reflected that intention and removed any doubt on the issue. Moreover, if there is any such intention proposed for the future, the remedy of legislative change is available to implement it.”

4. [bookmark: _Ref348378244]Future legal challenges to direct provision?
The successes that challenged the automatic exclusion of asylum seekers from the social welfare system of the state were limited to interpretation and application of the habitual residence condition.[footnoteRef:174] While important for those who claimed asylum prior to 2009, these decisions do not fundamentally alter Ireland’s approach to separating asylum seekers from access to the Irish social assistance system. Even if the Irish courts were to agree with my argument that there is no legal basis for direct provision and the process for the establishment and administration of the system needs to be put on a legislative basis, it is unlikely that the Irish courts would find that the system of catering for asylum seekers in a separated welfare system violates constitutional rights. The Irish courts, as highlighted above, are weary of finding the state has any obligation to house or feed the needy.[footnoteRef:175] Providing separate systems to provide for the most basic needs of asylum seekers is unlikely to violate the European Convention on Human Rights.[footnoteRef:176] As is implicit in the M.S.S. decision, providing different standards of welfare rights between citizens and asylum seekers may be permissible, although failing to alleviate absolute destitution of asylum seekers is not.[footnoteRef:177] [174:  See also, Zambrano Mother Case, April 02 2013. Information on this case is available here: FLAC News, Summer 2012, p. 6, available at http://www.flac.ie/download/pdf/flac_news_summer_2012_final.pdf  (last accessed, 12 February 2013).  With thanks to Saoirse Brady (FLAC) for bringing this case to my attention and providing an anonymised copy of this decision. ]  [175:  See above, p. 26.]  [176:  The European Convention on Human Rights is incorporated into Irish law by the European Convention on Human Rights Act 2003, see generally, F. de Londras and C. Kelly, European Convention on Human Rights: Operation, Impact and Analysis (Dublin: Roundhall, 2010). ]  [177:  Application no. 30696/09, M.S.S v Belgium and Greece, Unreported judgement of the ECtHR (21 January 2011).] 


F. Conclusion

Ireland’s welfare state enforces inequality and “the bogus myth of welfare scrounging”[footnoteRef:178] has polluted contemporary immigration and protection debates. Asylum seekers in Ireland live away and apart from Irish citizens and residents, on a much lower standard of living than the lowest paid social assistance recipient and will have their movements, actions, living arrangements and behaviour closely monitored.[footnoteRef:179] Rather than establishing direct provision and dispersal by means of legislation, the government chose the more discretionary means of policy making by administrative fiat, limiting the scope of parliamentary oversight. While human rights may protect against absolute destitution, they have not yet pierced the sovereign veil to the extent that demands equal access to social assistance for asylum seekers. As is highlighted above, the methods used by Ireland to remove asylum seekers from the direct provision system were less than ideal. There is a strong argument that the current direct provision system is contrary to existing legislation. The Immigration, Residence and Protection Bill 2010 contains no mention of direct provision accommodation or direct provision allowance. The 2010 Bill limits the entitlement of foreign nationals unlawfully present in Ireland to most social assistance payments and state services.[footnoteRef:180] As those seeking protection would be regarded as lawfully present in the state,[footnoteRef:181] this was an ideal opportunity to place the system of direct provision onto a statutory footing. Maintaining direct provision and direct provision allowance without a firm legal basis, may point to a political desire to keep asylum seekers and those seeking protection away from access to legal remedies and rights claims that might be strengthened by having a legislative framework in place. The commitment of the Irish Government to building a more equal and inclusive society for all is limited,[footnoteRef:182] as concerns regarding the numbers claiming asylum and/or protection led to a less rights based, more punitive, separated social support system. [178:  A. Geddes, “Denying Access and Welfare Benefits in the UK” in M. Bommes& A. Geddis, Immigration & Welfare: Challenging the Borders of the Welfare State (London: Routledge, 2000), p. 139. ]  [179:  See generally, Reception and Integration Agency, Direct Provision Reception and Accommodation Centres: House Rules and Procedures (last updated January 2011). ]  [180:  Section 9 of the Immigration, Residence and Protection Bill 2010.]  [181:  Section 69 of the 2010 Bill. ]  [182:  See above, pp. 4-8] 
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