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	Core issue:
	1. Whether allowing over-flight and landing of military aircraft en route to Afghanistan in accordance with United Nations Security Council Resolution 1368 (2001) constitutes a breach of Ireland’s neutral status.

2. Whether the 1907 Hague Convention constitutes customary international law.
3. Whether the United Nations Security Council can compel Ireland to commit an unconstitutional act.


	Facts/Issues:
	Notes to include: 

Background of the case • Parties' international law arguments • Decisions/Holdings in previous stages • Relief sought • How was current stage initiated?

	
	F1. United States military and civilian aircraft were using Shannon Airport as a stop over and refuelling depot en route to the conflict in Afghanistan. The Irish government stated that it would allow over-flight of all crafts who were attempting to enforce UN Security Council Resolution 1368 (2001). Pursuant to Resolution 1368, the Prime Minister (An Taoiseach) stated that over-flight, landing, and refuelling of aircraft who were engaged in implementing Resolution 1368 would be permitted. 
F2.  Mr. Dubsky was an Irish citizen who was concerned that Ireland was violating both national and international law in permitting the use and over-flight of aircraft through Ireland en route to Afghanistan. Dubsky argued that domestic legislation and statutory instruments (section 5 of the Air Navigation and Transport Act 1946 and the Air Navigation and (Foreign Military Aircraft) Order 1952, the Air Navigation (Carriage of Munitions of War, Weapons and Dangerous Goods) Order 1973 and the Air Navigation (Carriage of Munitions of War, Weapons and Dangerous Goods) (Amendment) Order 1989), which permitted US aircraft over-fly and landing within the Irish State, and in this case carry munitions to the Afghan conflict, were unconstitutional. These domestic legislative enactments were unconstitutional as they breached Articles 15, 28.3.1, and 29.1.-.4 of the Constitution. Article 15 establishes the National Parliament (Oireachtas) as the sole legislative body in the state, and prohibits excessive delegation of powers to government ministers; Article 28.3.1 states that the Parliament must agree to participation in a war; Article 29.1, states that Ireland affirms ideals of peaceful co-operation; under Article 29.2, Ireland affirms its adherence to pacific settlement of disputes; and, under Article 29.3, Ireland accepts the generally recognised principles of international law ‘as its rule of conduct in its relations with other States.’ 
F3. Dubsky argued that the Afghan conflict could be considered a ‘war’. Dubsky further argued that Ireland, while not a signatory, was violating her obligations as a neutral power under the Hague Convention V respecting the Rights and Duties Neutral Powers and Persons in Case of War on Land 1907, which reflected customary international law. In addition to arguing that over-flight was illegal under domestic law, Dubsky also argued that Resolution 1368 (2001) did not authorise the military action in Afghanistan and that in any case the Resolution could not remedy unconstitutional acts. Dubsky sought to distinguish the case of  Horgan v Ireland  ILDC 486 (IE 2003). Horgan involved an Irish citizen challenging the legality of U.S. troop movements, landing and over-flight through Shannon Airport in Co. Clare. In this case the Lower House of Parliament had endorsed the decision of the Irish Government to continue to allow U.S. troop movements, landing and over-flight on Irish soil. On the basis of this fact that the Lower House of Parliament had, for the Iraqi conflict, passed a resolution for the continued authorisation of passage of U.S troops, Dubsky argued that the failure to pass a resolution authorising the continued ‘participation’ of Ireland within the Afghan conflict meant that Ireland was in breach of Article 28.3.1 of the Constitution. 
F4. Ireland argued that the military action in Afghanistan could not be considered a ‘war’ for the purposes of the Constitution. The Taliban could not be considered as the lawful government of Iraq, and UNSC Resolution 1368 (2001), along with UNSC Resolution 1267 (1999), gave effect to the wishes of the lawful Afghan government and the Security Council in removing the Taliban. In relation to the neutrality argument, Ireland argued that the court should follow the decision in Horgan v Ireland wherein the Irish High Court noted that courts should not involve themselves within the area of decision on a state’s behaviour upon its external relations. In support of this contention Ireland referred to C.N.D. v Prime Minister of the United Kingdom [2002] EWHC 2777 (Admin), ILDC 662 (UK 2002) ; Ange v Bush 752 F. Supp. 509 (D.D.C. 1990); and Baker v Carr 369 US 182 (1962) as in all these cases, the relevant national judicial powers stated that judicial restraint should be exercised when dealing with sensitive foreign policy areas of Governmental function. The State further made reference to the ‘unthinkable’ political and diplomatic consequences if the High Court decided that a formal declaration of war should have been made against Afghanistan and the Court should pay due deference to the Horgan decision which calls for a high degree of judicial restraint. Ireland also countered the arguments made by Dubsky in relation to domestic law and relied on the Convention on International Civil Aviation 1944 in arguing that it laid down the principles and policies upon which the Minister was to grant permission for landings of foreign aircraft and in particular to giving a blanket permission to all US aircraft, civilian and military, for the purposes of refuelling.


	Held:
	Notes to include: 

International law holdings, in order of importance • Court's responses to parties' arguments • Relief granted/denied • Remember to link to original judgment!

	
	H1. Macken J. held that Dubsky’s case failed as Dubsky did not establish that a ‘war’ was on-going; could not rely on constitutional provisions regarding international law to prevent the Government from adopting a certain course of action and failed to prove that Ireland had a constitutionally adopted position of neutrality.

H2. The proceedings sought to ensure that the correct constitutional process was followed in allowing over-flight or landing of civil or military aircraft, participating in a war within the State without the assent of the Lower House of Parliament. (LINK ONE) Dubsky had to establish that there was a ‘war’ on going in Afghanistan. While Article 28.3.1 refers to ‘war’, there seems to be a distinction between ‘war’ and ‘armed conflict’ which is set out in Article 28.3.3 of the Constitution. The two phrases do not have the same meaning. (LINK TWO) There is no definition of ‘war’ within international law. It was for Dubsky to establish the existence of a war in Afghanistan and Dubsky failed to do so. (LINK THREE)
H2. Article 29 of the Constitution does not invoke individual rights to challenge actions under international law but only refers to relations between Ireland and other States. Macken J. made reference to In re O’Leighleis [1960] I.R. 93 to support this contention. In  Re O’Leighleis the Irish Supreme Court noted the dualist nature of the Irish legal system in refusing to apply the European Convention on Human Rights and Fundamental Freedoms (ECHR) within the domestic legal system, where the ECHR was applicable upon the State but not within the State. (LINK FOUR)
H3. Ireland did not breach its status of neutrality by allowing the over-flight and landing of military aircraft en route to Afghanistan. The question of neutrality is one of policy. Dubsky failed to establish that the Hague Convention 1907 is sufficiently established as a principle of international law so as to so as to constitute customary international law and therefore come within Article 29 of the Constitution. In any event, Article 29 is not justiciable at the suit of an individual citizen. (LINK FIVE)
H4. It is neither permissible nor appropriate for Irish courts to interpret a UN Security Council Resolution and the court would not pass any comment on the Resolution. However, if a UN Security Council Resolution directed or implicitly allowed Ireland to commit an unconstitutional act, the Resolution would not rectify the unconstitutional nature of the act. (LINK SIX) In any case Dubsky had not established that Ireland was ‘participating’ in a war. The correct body to decide on such an issue was the Lower House of Parliament (Dáil Eireann) and not the courts. (LINK SEVEN)
H5. The argument that a resolution of the Lower House of Parliament was necessary to establish non-participation in the conflict was rejected. Just because the state had followed such a course of action in relation to the Iraqi conflict did not mean they had to do so in relation to the Afghan conflict. (LINK EIGHT) 


	Commentary: 

	Notes to include: 

Context • Assessment of international law arguments • Assessment of Court's reasoning • Separate opinions? • Subsequent developments • Overall significance for international law • Remember to link to original judgement!

	
	C1. Justice Macken may not have wanted to decide on the legal basis (if any) for the war in Afghanistan, i.e. whether Resolution 1368 (2001) justified the Afghan war or self-defence under Article 51 of the UN Charter (or a combination of both). On 7 October 2001, NATO forces invaded Afghan territory with the aim of capturing Usama Bin Laden and deposing the Taliban regime. It has been incidentally accepted by the United States Supreme Court in Hamdi v Rumsfeld 542 U.S. 507 (2004) ILDC 116 (US 2004) that the hostilities in Afghanistan constituted a war. The citation by the US Justices of  international treaties on the laws of war and also the US Authorization for Use of Military Force, 115 Stat. 224,  would suggest that the labelling of the Afghan conflict as a ‘war’ was somewhat uncontroversial. Dubsky had not argued that the war in Afghanistan was in any way illegal. Therefore, there would have been no obligation on Macken J. to make such a finding. Even had Macken J made a ruling on whether or not a war was taking place, it is clear that he would still have followed Kearns J’s decision in Horgan on the basis of non-interference with the Executive and the fact that Article 29.3 of the Irish Constitution does not confer rights on individuals so as to enable them to rely on international law. 

C2. The decision by Macken J. on the status of the Hague Convention V 1907, i.e., that the Convention does not reflect customary international law, is in conflict with the finding of Kearns J. in Horgan regarding the status of this Convention as being reflective of customary international law. 
C3. Who, then, can decide on the authoritative meaning of a UN Security Council measure? The powers of the Security Council are contained within the UN Charter and it is a body legibus solutus in that it must act strictly within its Charter competencies. The Irish High Court stated that the UN Security Council could not compel Ireland to commit an unconstitutional act, apparently even if acting within its Chapter VII powers. Macken J. did not believe it appropriate for national courts to rule on or interpret UN Security Council resolutions. Macken J. made it clear that Ireland could not act in an unconstitutional manner even if a UN Security Council resolution permitted such an action. It is not entirely clear what the effect of this dicta may be into the future. In a similar decision in the case of C.N.D. v Prime Minister of the United Kingdom [2002] EWHC 2777 (Admin), the English High Court was invited to give an interpretation of UN Security Council Resolution 1441 (2002). Lord Browne Simon stated that it would be unwise for a domestic court to give an authoritative ruling on UNSC Resolution 1441 (2002) as this would be an exorbitant arrogation of judicial power for a court in one domestic jurisdiction to have. 
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