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This article highlights the strategic use of antitrust law initiatives other than formal enforcement decisions by the European Commission in respect of professional associations. Increasing the efficiency and competitiveness of professional services in the European Union is part of the strategy voiced by the 2000 European Council in Lisbon to make Europe the most dynamic knowledge based economy in the world by 2010.
 This article argues that, in its efforts to achieve the Lisbon objective of making Europe “the most dynamic knowledge based economy in the world,” the European Commission is trying to regulate professions to an extent which would not be possible under their formal enforcement powers.

EU ANTITRUST LAW 

The EC Treaty contains two articles devoted to improving competition among private economic actors or, to use the Treaty term ‘undertakings’. Article 81 (ex. Art 85) prohibits anti-competitive arrangements among undertakings which may affect trade among the Member States and Article 82 (ex Art 86) prohibits the abuse of a dominant position by one or more undertakings. The interpretation of these articles is informed by economic, political and social concerns.
 

Article 81(1) prohibits all agreements between undertakings, concerted practices and decisions of undertakings which have as their object or effect the prevention, restriction or distortion of competition and may affect trade between Member States. Typically, a two-stage enquiry is undertaken to evaluate whether the restraint is anti-competitive in either its object or effect? The first question posed is whether the object of the arrangement is the restriction of competition? If, an objective assessment of its aims pursued in the given economic context
 reveals an anticompetitive object, then, a determination of an infringement of Article 81(1) can be made without further analysis.
 Absent such a finding in relation to the object, Article 81(1) is infringed only if the agreement may produce an appreciable
 actual or potential restrictive/distortive effect on competition. To this end, account must be taken of the actual economic and legal context
 of the restriction including examination of the products/services covered by the agreement, the relevant market structure and the actual conditions of its operation.
In order to ascertain the restriction’s effect, the state of competition in the absence of the particular measure is examined.
  According to ECJ case-law, Article 81(1) is not infringed if the agreement’s effect on competition is not significant, “taking account of the weak position which the parties concerned have on the market.”
 The prohibition in Article 81(1) does not apply to a restriction that satisfies the four conditions contained in Article 81(3).
 Until individual notifications were abolished in May 2004 by Regulation 1/2003, the Commission could grant exemptions to notified restrictions for specified period either with or without conditions following a detailed examination and sometimes ‘negotiation.’ Balancing of pro- and anti-competitive considerations under Article 81(3) was the approach it traditionally favored.
  The CFI sometimes indicated a similar preference for such balancing to occur under Article 81(3) rather than under (1).
 Under Article 81(3) the European Commission may issue Block Exemption Regulations which exempt particular categories of agreements from the prohibition in Article 81(1). Article 82 prohibits the abuse of a dominant position by one or more undertakings if there is a significant effect on interstate trade. A measure is not an ‘abuse’ if it is objectively justifiable.

The EC Commission enjoys considerable formal enforcement powers in relation to violations of EC Treaty Article 81 and 82. It may receive complaints about breaches. It has sizeable powers of investigation. These include power to enter the property of undertakings suspected of a violation
 and, in some situations, the enter the residences of staff of the undertaking.
 The European Commission can make an adjudication that either article has been violated.
 Its power to issue orders to violators includes orders that specified conduct must cease, for example to stop exchanging information. Additionally it may make ‘any behavioral or structural remedies which are proportionate to the infringement committed and which are necessary to bring the infringement to an end.”
 It has power to impose financial penalties on undertakings that violated ‘intentionally or negligently’ violated Articles 81 or 82 up to a maximum of 10% of their annual worldwide turnover in the preceding business year.
  In light of these mighty powers it is, at first glance, surprising that the European Commission has not wholly relied on its formal enforcement powers but looked to informal initiatives to combat restrictions within the professions. Before examining the possible reasons for this strategy it is informative to, firstly, examine the informal measures.

Prompted by the Lisbon strategy, the Commission has adopted two reports and commissioned two independent studies on the competitiveness of particular professions. The first independent report was commissioned from the Institute for Advanced Studies in Vienna (January 2003) as part of a stock-taking exercise by the European Commission. This research informed the Commission’s First Report Competition in Professional Services (February 2004).
 The second Report ‘Professional Services-Scope for More Reform? was published in September 2005.
  In December 2007, an independent study undertaken by the Centre of European law and Politics at Bremen University on the conveyancing services market was published.

The European Commission’s first Report examined five types of restrictive practices of professional associations: (i) price fixing, (ii) recommended prices, (iii) advertising restrictions, (iv) entry requirements and reserved rights and (v) regulations governing business structures and multi-disciplinary practices. The six selected professions comprised lawyers, notaries, accountants, architects, engineers and pharmacists.
  Notably, the Report aimed not just to explain why antitrust policy action was needed but rather pro-actively, to set out “a future course of action to promote the elimination of unjustified restrictions.” 
 Four aspects of the Report are interesting. These are, firstly, the instruments proposed by the Commission to procure change, secondly, the addressees of the initiatives, thirdly, the interests prioritised and fourthly, its attitude to restrictions on business structures. 

Firstly, the Report advocates that various informal measure be deployed by the European Commission and national antitrust authorities in each Member State. The suggested measures are notable for their lack of legal cogency. They comprise invitations to entities to voluntarily review their restrictions, discussions with European organisations of professional bodies and consultations with consumer organisations. These instruments aim to secure ‘negotiated’ changes to restrictive practices. Negotiation is conducted by the antitrust authority with the restraining entity and with consumers but does not deal discretely with the restrained individual. As such, the process is reminiscent of the discussions between the Commission and notifying parties which could occur before the abolition of individual notifications in 2004. Since May 01st 2004, it is no longer possible for parties to notify an agreement to The European Commission and receive feedback on the compatibility of their arrangement with Article 81. 

The second remarkable aspect is the scale of the desired reform because it extends beyond the usual addressees and confines of EC Treaty Articles 81 and 82. Article 81 and 82 are addressed to ‘undertakings’. The envisaged addressees include national antitrust authorities, other types of national regulatory authorities, the Member States’ legislatures and professional associations. The second Report adopted by the Commission in 2005 specifically exhorted national antitrust authorities to engage with national government/parliament to collaborate with them. This follows the initial Report’s call to governments and their non-antitrust regulatory entities to examine anti-competitive restrictions within their control.  Commissioner Monti has even called on professional associations to propose legislative changes.
 This range of addressees shows that the application of antitrust policy to professionals is being shaped by informal and non transparent interaction among private and public actors. 

The third interesting aspect of the Report is its avowed goal of promoting the ‘public interest’ and the interests of consumers. The focus on ‘public interest’ is striking because this phrase does not appear in the text of Articles 81 or 82. In the Commission’s view rules must be “objectively necessary to attain a clearly articulated and legitimate public interest objective and they must be the mechanism least restrictive of competition to achieve that objective.”
 The Report expressly invites national authorities and professional bodies to consider whether the “existing restrictions pursue a clearly articulated and legitimate public interest objective, whether they are necessary to achieve that objective and whether are no less restrictive means to achieve this.”
 Discussions between the European Commission and European organisations of professional bodies centre on “their understanding of the public interest in their domain and how it could be achieved by more pro-competitive means.”
 Regard is paid by the European Commission to the interests of consumers’ or “end users. The Report
 cites European Parliament Resolution on regulation and competition rules which endorses the necessity, generally, of rules “in particular those relating to the organisation, qualifications, professional ethics, supervision, liability, impartiality and competence of the members of the profession or designed to prevent conflicts of interest and misleading advertising, provided that they give end users the assurance that they are provided with the necessary guarantees in relation to integrity and experience and do not constitute restrictions on competition.”  Input from consumers is specifically sought by the European Commission on a variety of issues including i) opinions as to the advantages and disadvantages of type of regulation
  ii) relationship between levels of regulation and economic outcomes and consumer satisfaction and (iii) “how to define best practice.”
 Moreover, the European Commission has advocated the enhancement of “consumer empowerment” by means of mechanisms such as “active monitoring by consumer associations, collection and publication of survey based historical data or public announcements of the abolition of tariffs.”
 This approach aggrandises the influence of consumers to an extent which is not required by the Treaty under formal enforcement proceedings.  

The fourth interesting aspect of the Report is its attitude to restrictions on professionals business structures. It states that restrictions on business structure are least justifiable if they restrict scope for collaboration among persons in the same profession or in a profession where there is “no overriding need to protect practitioners’ independence” and gave the example of architects and engineers.
 While it seems to agree that restrictions are more justifiable where there is a “strong need to protect practitioner’s independence or personal liability” it argues that alternative mechanisms for protecting independence and ethical standards could be less anti-competitive.
 The Commission’s views do not wholeheartedly match the attitude taken by the ECJ in Wouters. Before examining this judgment, it is appropriate to ask whether inter institutional discord offers a clue as to the attractiveness of the informal measures? Therefore the next section analyses some of formal decisions of the European Commission and judgments of the ECJ taken under Article 81. The aim of  this examination is to understand the intricacies of applying article 81 formally and to highlight any disincentives to its application. 

FORMAL DECISIONS AND JUDGMENTS. 
Unlike antitrust legislation in some Member States and other jurisdictions,
 neither Article 81 nor 82 makes particular provision for professionals. Three aspects of professionals’ services are sometimes cited as reasons to qualify the application of antitrust law.
 The first feature is the asymmetry of information between consumer and professional.
 The point is made that where professional services are ‘credence’ goods, their quality cannot easily be judged either by “prior observation or, in some markets, by consumption or use”.
 A second feature of professionals services concerns ‘externalities’
 in the sense of impact on third parties.
 Thirdly, mention has been made of a ‘public service’ dimension of some professionals’ services. Sometime account is taken of the regulatory function of the restraining entity when professional services are regarded as ‘public goods’ with a value for general society.
 The Commission is alive to the “danger that without regulation some professional services markets might undersupply or inadequately supply public goods …  Restrictive regulation have therefore been justified as being designed to maintain the quality of professional services and to protect consumers from malpractice.”
 These observations show that there are arguments in favour of a tempered application of antitrust law to restrictions on professionals. This reveals a degree of complexity which would not attend, for example, a price fixing agreement among manufacturers.

Rules restricting learned professionals such as restrictions on professional’s freedom to advertise, set their own fee structures and engage in desired business structures are examined under competition law on a case by case basis. In Institute of Professional Representatives v. Commission, the Court of First Instance refused to accept that “rules which organise the exercise of a profession fall as a matter of principle outside the scope of Article 81(1) merely because they are classified as rules of professional conduct by the competent bodies.”
 This judgment was an appeal from the Commission’s decision in European Patent Institute Code of Conduct.
 The Commission decided that the EPO ban on comparative advertising and ban on approaching others’ clients infringed Article 81(1) because of the disadvantages to the immediate consumers, the public (economy) and the operation of the restraining association. The Commission wanted comparative advertising both because it allows consumers to distinguish between choices and also because it facilitates the establishment of new operators.
 In its view, the bans were not necessary to ensure “professional responsibility, independence or secrecy or to prevent false or deceptive statements or conflicts of interest and thus ensure that the EPI members comply with the rules of professional conduct.”
 Thus, the cited reasons were concerned with the public interest and the proper running of the association.  More interestingly, the Commission decided (after many amendments to the notified arrangements)  that Article 81(1) was not infringed by other restraints because they  were “necessary, in view of the specific context of this profession to ensure impartiality, competence, integrity and responsibility on the part of representatives, to prevent conflicts of interest and misleading advertising, to protect professional secrecy or to guarantee the proper functioning of the EPO.”
 This list cites non-economic and non competition criteria such as public interest type objectives which particularly advantage both the recipients of the services and the functioning of the restraining body. It is remarkable that the Institute’s Code’s prohibition on members from charging fees related to the outcome of the service (a higher fee if application successful or lower fee if unsuccessful) did not infringe Article 81(1) given the Commission’s view that professional’s merit and the quality of services are essential elements of competition and that ‘competition’ among liberal professionals should additionally covers “other elements such as fees and advertising.”
 Nonetheless, it decided that this “restriction on members’ freedom of commercial action must be viewed in the overall context by which the EPO grants patents, a system which is one of the major factors of economic growth.”
 It identified the danger of representatives being encouraged to take on cases offering good short-term prospects rather than cases with a long-term outcome. According to the Commission “[E]ven if in other circumstances it might constitute a restriction on competition to prohibit fees from being determined according to outcome, it is necessary in the economic and legal context specific to the profession in question in order to guarantee impartiality on the part of the representatives and to ensure the proper functioning of the EPO.”
 Here, portraying a broad economic vision of the importance of patents to the entire economy allowed the European Commission to carve out a particular approach to fee setting by one type of professional regulator on which was bestowed a somewhat ethical veneer with the mention of ‘to guarantee impartiality’.  

In Pavlov, the ECJ found that a scheme which standardised some costs and supplementary pension benefits restricted competition to the extent that it affected one cost factor of specialist medical services insofar as it meant that the medics did not compete to procure less expensive insurance.
 However, it held that the anti-competitive effects were not appreciable and therefore were not prohibited.

The most challenging judgment on the applicability of Article 81 to restrictions on learned professionals is Wouters.
 The ECJ judgment arose following an Article 234
 reference on regulations of the Netherlands Bar Association prohibiting all contractual arrangements between lawyers practising in the Netherlands and accountants which provided in any way for shared decision making, profit sharing or for the use of a common name.
The referring tribunal (Raad van Stat) found that the aim of the measure was “to safeguard the independence and duty of loyalty of lawyers providing legal assistance.”
 The ECJ decided that this type of rule does not infringe Article 81(1) because the association “could reasonably have considered that that regulation, despite the effects restrictive of competition that are inherent in it, is necessary for the proper practice of the legal profession” in the Netherlands.
 

The ECJ cited potential pro-competitive and anticompetitive effects of the rule including its effects on the structure of competition. It accepted that “unreserved and unlimited authorisation of multi-disciplinary partnerships between the legal profession, the generally decentralised nature of which is closely linked to some of its fundamental features, and a profession as concentrated as accountancy, could lead to an overall decrease in the degree of competition prevailing in the market in legal services, as a result of the substantial reduction in the number of undertakings present on that market.”
 It also commented that the one stop advantages of combining complementary accountancy and legal expertise  to offer a wider range of services and satisfy “needs created by the increasing interpenetration  of national markets and consequent necessity for continuous adaptation to national and international legislation” supported the conclusion that the rules prohibiting absolutely all forms of cooperation restricted competition.
 The key passage is contained in paragraph 97 and requires reproduction verbatim. The ECJ stated

“.. however, not every agreement between  undertakings or every decision of an association of undertakings which restricts the freedom of action of the parties or of one of them necessarily falls within  the  prohibition laid down in Article 85(1) of the Treaty. For the purposes of application of that provision to a particular case, account must first of all be taken of the overall context in which the decision of the association of undertakings was taken or produces its effects. More particularly account must be taken of  its objectives which are here connected with the need to make rules relating the organisation, qualifications, professional ethics, supervision and liability, in order to ensure that the ultimate consumers of legal services and the sound administration of justice are provided with the necessary guarantees in relation to integrity and experience( see to that effect Case C-3/5 Reiseburo Broede [1996] ECR I -6511, paragraph 38) It has then to be considered whether the consequential effects restrictive of competition are inherent in the pursuit of those objectives”

It is, to say the least, interesting that having established the possibility of anti-competitive effects, the ECJ did not find an infringement of Article 81(1). Instead, it advocates that a broader frame be established around the inquiry in order to take account of the “overall context in which the decision which the decision of the association of undertakings was taken or produces its effects.” The emphasized words show the breadth of the relevant ‘overall context’ includes, firstly, the taking of the decision and, secondly, the effects of the decision. The first focus admits non-competition justifications (e.g. requirements of the operation of the organization). The second focus on ‘effects’ does not specify which effects are relevant. Next, the ECJ requires that account be taken of the objectives of the decision and lists objectives that  are not related to competition, but comprise the interests of the restrainor (organization, supervision) and the public/consumers (qualifications, ethics, liability, sound administration of justice). Finally, the ECJ’s approach asks about the ‘inherency’ of the restrictive effects in the pursuit of the restraints’ objectives.

A variety of descriptive labels have been ascribed to the ECJ’s approach in this case. Terminological disputes demonstrate the danger of ambiguity caused by the ready importation of non-native doctrines.
 For Whish, the ECJ approach is one of ‘regulatory ancilliarity’.
 The tag of ‘regulatory’ is interesting because its margins are not concrete. In particular, could  it include private law bodies and membership rules of an agricultural cooperative? Does ‘regulatory’ imply a delegation from government and benefits for persons apart from the association and its members? Disagreeing  with the ancilliarity prism, Giorgio Monti traces the transposition into Article 81(1)  of the Cassis de Dijon rule  that an indistinctly applicable rule which hinders the free movement of goods is not prohibited by EC Treaty Article 28 if it is necessary  to satisfy a mandatory requirement (such as fairness of commercial transaction or the defence of the consumer). 
  Terming this development as ‘European-style rule of reason’, it allows an anti-competitive agreement necessary to preserve a domestic mandatory requirement of public policy. He views this judgment as exemplifying Mortelmans ‘convergence’ in the application of rules on free movement and competition. In Monti’s view, the purpose of convergence in Wouters is to permit account to be taken of non-competition factors relating to domestic interests.  One consequence of admitting different national interests along the mutual recognition pathway could be to dilute the uniformity which the European Commission is seeking to achieve in its reports on professional services. 
Goyder viewed the Wouters judgment in terms of conflating Article 81(1) and 81(3) which he regarded as a possible foretaste of the then future post May 2004 scenario.
 Jones and Sufrin point out that the ECJ did not say that rules regulating the provisions of professional services fall outside Art 81 (1) (like it did in Albany for collective bargaining). They remark on how, at first sight, the ECJ went further than US courts because it ‘seemed to weigh the anti-competitive effects of the agreement against benefits which were not economic benefits’ under Article 81(1).  Without doubt, this judgment embraces and gives weight to non-competition criteria under Article 81(1) to a greater extent than earlier judgments and Decisions. 

CONCLUSION

The Wouters judgment has been described as “surprising and controversial”
 ‘puzzling
’ and “difficult.”
 In this author’s opinion, it may also be seen as one reason for the European Commission’s enthusiasm for non enforcement or informal measures. The formal jurisprudence examined in this article illustrates the complex tensions involved in applying Article 81 to restrictions which regulate the market behaviour of professionals. The less formal modes embrace a broader audience of public and private actors. Their key strength is the possibility of securing relatively ‘negotiated’ outcomes which emerge from a process of self reflection and criticism. In this light, the decision of the European Commission not to rely solely on formal enforcement measures but, additionally, to pursue legally softer but more effective initiatives must be seen as an informed strategic choice designed to secure the competitiveness of professional services in the European Union.
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