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Abstract

This article examines the relationship between Irish law and British Imperial law in the 1920s and 1930s. Its primary focus concerns the question of whether the Colonial Laws Validity Act, 1865 applied to the Irish Free State as a Dominion of the British Empire. This important piece of legislation ensured that British Imperial statutes overrode the laws of British colonies and Dominions. This article will examine the importance of the 1865 Act as a means of preventing the Irish Free State from making unilateral changes to the settlement imposed by the Anglo Irish Treaty of 1921. It will also analyse the arguments put forward by the British and Irish governments as to the relationship between Irish law and the Colonial Laws Validity Act. It will conclude by examining the changes made by the Statute of Westminster which ensured that the Irish Free State finally achieved a position of undisputed legislative sovereignty.
INTRODUCTION 

Most accounts of world legal systems describe how the growth of the British Empire transformed the common law from being an obscure legal system in an island in the North Atlantic into its current position as one of the great legal traditions of the world.  Yet the law of the British Empire itself gets comparatively little attention in academic works published in the twenty first century.  Matters were quite different during the heyday of the Empire in the late nineteenth and early twentieth centuries.  In this period the parliament at Westminster was often referred to as the “Imperial parliament”.  The extent and diversity of the scattered parts of the British Empire ensured that no single legislature could satisfy all of the legislative needs of this sprawling global entity.  It made far more sense to allow local assemblies to deal with local affairs. Nevertheless, the parliament at Westminster or Imperial parliament reserved the right to intervene directly if the circumstances required.  This resulted in the creation of a considerable body of “Imperial statutes” covering a wide variety of topics including copyright, maritime law, marriage, extradition and citizenship.  The constitutions of the self-governing colonies of white settlement, better known as the “Dominions”
, were also the products of Imperial legislation.
  In the early twentieth century the Dominions included Canada, Australia, New Zealand, South Africa and Newfoundland.
  In the early 1920s a new Dominion was added to their number.  This was the Irish Free State.

  The Irish Free State had its origins in a long-standing conflict between unionists, who supported the maintenance of Ireland’s position in the United Kingdom, and Irish nationalists, whose demands ranged from greater autonomy within the United Kingdom to the creation of a fully sovereign Irish republic.  The Easter rising of 1916 provided the inspiration for the foundation of an Irish nationalist parliament known as “Dáil Éireann” on 21 January 1919.  The new Irish parliament sought to create an independent Irish state that would function in defiance of the British authorities.  Armed conflict followed until a truce was declared on 11 July 1921.  This truce was followed by the signature of the “Articles of Agreement for a Treaty between Great Britain and Ireland” by British and Irish representatives on 6 December 1921.  This instrument envisaged the recognition of a self-governing state in the twenty six counties of the south and west of Ireland that would be known as the “Irish Free State”   

  Article 1 of the “Articles of Agreement” or “Treaty” signed in 1921 made it clear that the Irish Free State would remain a part of the British Empire where she would enjoy the same constitutional status as the existing Dominions.
  In particular, Article 2 linked important aspects of the constitutional status of the Irish Free State to the status enjoyed by the Dominion of Canada.  The Dominion settlement in the greater part of the island of Ireland represented a compromise between the aspiration of maintaining the integrity of the United Kingdom of Great Britain and Ireland and that of establishing a fully sovereign Irish republic. This compromise brought a period of violence to a close that began in 1916 and had been revived with new vigour in 1919.  Nevertheless, the settlement represented by the 1921 Treaty also presented a number of serious political challenges for Irish governments in the 1920s and 1930s.  These included the outbreak of an Irish civil war between those who accepted the Treaty settlement and those who opposed it.  This new period of armed conflicted lasted from 1922 to 1923.  The brevity of this conflict did not prevent it from leaving a long legacy of bitterness and division in the sphere of Irish politics. 

  The challenges facing the infant Irish Free State were not confined to the issue of maintaining its authority in the face of its internal foes.  The Treaty settlement also presented the authorities of the Irish Free State with challenges that manifested themselves in the sphere of law.  These included questions concerning the relationship between British Imperial law and the law of the infant Irish Free State.  One of the most important of these questions was whether Imperial statutes applied to the Irish Free State, as a Dominion, in the same manner as they applied to Canada.  Article 2 of the 1921 Treaty provided that “the position of the Irish Free State in relation to the Imperial Parliament and Government and otherwise shall be that of the Dominion of Canada”.  There was no doubt that the parliament at Westminster could pass Imperial statutes that extended to Canada in the early twentieth century.  The Dominion of Canada was itself the creation of an Imperial statute called the British North America Act, 1867.  It was also clear that Imperial statutes enjoyed a superior position to other forms of law in Canada.  Any Canadian law that was repugnant to an Imperial statute that extended to that Dominion could be declared null and void.  The overriding position enjoyed by Imperial legislation over colonial and Dominion laws was reflected in an important Imperial statute known as the Colonial Laws Validity Act, 1865.

THE COLONIAL LAWS VALIDITY ACT

The expansion of the British Empire led to the development of a common law rule that asserted that any aspect of colonial law was liable to be struck down as null and void if found to be repugnant to the law of England.  This position had actually been enshrined in the Constitution granted to New Zealand in 1852.
  This wide-ranging rule proved unworkable and was finally modified by the enactment of the Colonial Laws Validity Act in 1865.  Section 2 of this statute provided that:

Any colonial law, which is, or shall be in any respect repugnant to the provisions of any Act of Parliament extending to the colony to which such law may relate, or repugnant to any order or regulation made under authority of such Act of Parliament, or having in the colony the force and effect of such Act, shall be read subject to such Act, order, or regulation, and shall, to the extent of such repugnancy, but not otherwise, be and remain absolutely void and inoperative.  

  The 1865 Act was welcomed in the self-governing colonies, soon to be called “Dominions”, at the time of its enactment.  The Colonial Laws Validity Act restricted the circumstances in which colonial laws could be rendered null and void.  It also overturned the decisions of a number of colonial judges, in particular Mr. Justice Benjamin Boothby of the Supreme Court of South Australia, who had applied a far more restrictive doctrine.  Boothby had declared colonial statutes to be null and void on the basis that they were inconsistent with the laws of England, irrespective of whether or not Westminster had intended those laws to apply to the colony.
  The 1865 Act limited the scope of repugnancy to colonial legislation that was inconsistent with an Imperial statute or an order or regulation made under such a statute that by express words or by necessary intendment extended to the colony.  It also clarified the position that any offending colonial legislation would only be void to the extent of its repugnancy to an Imperial statute.  The 1865 Act also made it clear that a colonial law could no longer be declared void for being repugnant to the English common law or for being inconsistent with the instructions given to a Governor-General.
  The main objective of the 1865 Act was to facilitate rather than restrict the law-making powers of the colonies.  This was apparent in its long title of “An Act to remove Doubts as to the Validity of Colonial Laws”.   It is important to emphasise that it was a “Colonial Laws Validity Act” and not a “Colonial Laws Invalidity Act”.  Nevertheless, a measure that was seen as emancipatory in the mid-nineteenth century was seen as unduly restrictive in many quarters of the self-governing Dominions by the dawn of the twentieth century.  The provisions of the Colonial Laws Validity Act were completely unacceptable to one particular Dominion, the Irish Free State.   

  This article will examine the relationship between the Irish Free State and the Colonial Laws Validity Act, 1865.  It will trace the origins of the claim that Irish law was subservient to British Imperial legislation in the early years of the Irish Free State.  This article will explain why successive British governments were so insistent that this statute did apply to the Irish Free State.  It will also examine why successive Irish governments argued with equal force that this important statute did not apply to the Irish Free State.  The legal arguments put forward by both sides to support their respective positions will be set out and analysed. This article will examine the increased prominence of this controversy from the time of the decision of the Judicial Committee of the Privy Council in Nadan v. The King
 in 1926 to the difficult negotiations of the Imperial conferences of the 1920s and 1930s.  It will also examine how and why the Colonial Laws Validity Act was repealed in its application to the Dominions and why this development was of particular importance in an Irish context.  The underlying theme of this work concerns the perception of the Colonial Laws Validity Act as a safeguard that ensured that the Irish Free State could never unilaterally amend the terms of the 1921 Treaty.  This article will examine the nature of this safeguard and will attempt to explain why its removal facilitated the constitutional reforms initiated by Eamon de Valera in the 1930s.   

THE CONSTITUTION OF THE IRISH FREE STATE

The signature of the 1921 Treaty was followed by the drafting of a Constitution for the Irish Free State.  The drafting of the Constitution was accompanied by a series of Anglo Irish negotiations in 1922 that matched those that had preceded the signature of the 1921 Treaty in terms of tension and drama.  One of the issues that arose was the method of bringing the Constitution into force.  The British insisted that this be done by means of Imperial statute, a practice that had been followed with respect to the other Dominions.
  The Irish were anxious that the Constitution be brought into force by an Irish “constituent assembly” that derived its legitimacy from the institutions of the Irish state proclaimed in 1919.  It soon became apparent that the only way of satisfying both sides was to enact parallel statutes in Dublin and at Westminster that contained the text of the Constitution of the Irish Free State.  It was agreed that both statutes would provide that that any provision of the Constitution, any constitutional amendment and any law made under the Constitution that was inconsistent with the provisions of the 1921 Treaty would be rendered void and inoperative.  This “repugnancy clause” was included in the statute passed by the Irish constituent assembly, known as the Constitution of the Irish Free State (Saorstát Éireann) Act, 1922, and in an Imperial statute passed at Westminster, known as the Irish Free State Constitution Act, 1922.  The repugnancy clause gave the 1921 Treaty an overriding position over Irish law that was similar to that given to Imperial statutes over Dominion laws under the Colonial Laws Validity Act.  These two overriding powers, when working in concert, could be seen as a double lock that would prevent the Irish from making any unilateral amendment to the settlement imposed by the 1921 Treaty.  The repugnancy clause would prevent any Irish law from amending the Treaty settlement while the Colonial Laws Validity Act would prevent the Irish from amending the repugnancy clause that was contained in the Irish Free State Constitution Act, 1922.   

  The nature of the relationship between Irish law and British Imperial law was never clarified in the negotiations that preceded the signature of the 1921 Treaty or in the negotiations concerning the proposed Irish Constitution.  Although the clarification of this issue was hardly a trivial matter, both sides had other negotiating priorities.  The two governments seemed content to defer the clarification of this difficult issue to a later date.  By late 1922 the matter could not be deferred any longer.  

  The relationship between Irish law and British Imperial statutes came to the fore when the British and Irish governments referred the draft Constitution to their respective parliaments.  In June 1922 The Times published a letter concerning the draft Constitution of the Irish Free State that was written by Professor Arthur Berriedale Keith, a leading authority in Imperial law.  Keith focused on the nature of the future relationship between Irish law and British Imperial law.  His letter touched upon two important issues that arose in this context.  The first was the issue of whether the Imperial parliament would be able to pass Imperial statutes that applied to the Irish Free State after the 1922 Constitution came into force.  Keith seemed convinced that Westminster would enjoy this power.  The second issue concerned the predominance of existing Imperial legislation over the laws of the Irish Free State.  Keith wrote that the text of the draft Irish Constitution failed to exclude this predominance.
  This ensured that all legislation passed in the Irish Free State would be subject to the limiting provisions of the Colonial Laws Validity Act, 1865.  Keith emphasised that the Colonial Laws Validity Act applied to all British “possessions” save where it was specially excluded.
  The focus of this article is on the second issue that was raised by Keith, the relationship between the Irish Free State and legislation passed before 1922.  The first issue, the question of whether Westminster continued to enjoy certain powers to pass legislation for the Irish Free State after 1922, is deserving of an article in its own right.  Nevertheless, it is necessary, in the interests of clarity, to examine the treatment of the first issue during the final stages of bringing the Constitution of the Irish Free State into force. 

  The question of the powers enjoyed by Westminster to legislate for the Dominions was soon raised in the Dáil, which was sitting as a special constituent assembly.  The prospect of Westminster retaining the power to legislate for the self-governing Irish state was unacceptable, even to the most enthusiastic supporters of the 1921 Treaty.  Much of the recent struggle for independence had focused on the objective of escaping from the clutches of the parliament at Westminster.  These concerns inspired the constituent assembly to amend Article 12 of the draft Constitution in order to strengthen the assertion that only the Oireachtas would be able to legislate for the Irish Free State.  The relevant amendment was moved by George Gavan Duffy and was directly inspired by the letter written by Arthur Berriedale Keith.
  The Irish provisional government had fallen out with Duffy who had recently resigned as Minister for Foreign Affairs.  Almost all of the other amendments to the draft Constitution moved by Duffy had been rejected out of hand.  The acceptance by the provisional government of Duffy’s amendment to Article 12 was exceptional and underscores the importance of its content.  The final version of Article 12 provided that “The sole and exclusive power of making laws for the peace, order and good government of the Irish Free State (Saorstát Éireann) is vested in the Oireachtas”.

  As far as the British were concerned, the denial of Westminster’s powers to pass Imperial legislation affecting the Irish Free State was nothing less than a denial of the terms of the 1921 Treaty.  These terms, as far as British lawyers were concerned, provided that the new state would come into existence with the status of a Dominion.  In late 1922 the British made a determined effort to get the Irish to amend the text of Article 12 of their draft Constitution.  

  It is important to emphasise that most lawyers in the early twentieth century accepted that a new Imperial statute could only be extended to a Dominion if the government of the Dominion had requested and consented to it.  This development in constitutional practice received open recognition during the closing years of the First World War.
  Nevertheless, the retention of the power to pass Imperial statutes, based on consent, was deemed important in maintaining legislative uniformity in certain key areas of law such as citizenship, copyright, maritime law and matters concerning the position of the monarchy.  The British were also anxious that the Irish Free State be seen by the international community to have the status of a British Dominion.  Recognition of the position of the Imperial parliament was considered to be an essential attribute of this status.  These considerations ensured that the stubborn refusal of the Irish provisional government to amend Article 12 placed the entire Anglo Irish settlement in jeopardy.  The draft Constitution still had to be passed by Westminster before it could come into force.  Unless a solution could be found, British ministers would be faced with the unpalatable prospect of presenting a draft Constitution for the scrutiny of parliament that they themselves believed was inconsistent with the 1921 Treaty.  Moreover, they would be forced to present Westminster with a draft Constitution that denied that assembly’s status as an “Imperial parliament” capable of legislating for all the constituent parts of the Empire.  

  British legal advisers finally hit on the solution of inserting a special provision into the Westminster statute that, as far as the British government was concerned, would bring the Irish Constitution into force.  Section 4 of Westminster’s Irish Free State Constitution Act, 1922 reflected the claim that parliament would retain the power to pass Imperial legislation that applied to the Irish Free State:
Nothing in the said Constitution shall be construed as prejudicing the power of Parliament to make laws affecting the Irish Free State in any case where, in accordance with constitutional practice, Parliament would make laws affecting other self-governing Dominions.

   No equivalent provisions were ever placed in the Constitution of the Irish Free State (Saorstát Éireann) Act, 1922 passed by the Irish constituent assembly.  The dispute as to Westminster’s powers to pass Imperial statutes for the Irish Free State had created an unfortunate divergence between the British and Irish statutes bringing the Constitution of the Irish Free State into force.  It had also completely overshadowed the subject matter that is of most concern to this article.  This was the question of whether Imperial statutes passed before 1922, and in particular the Colonial Laws Validity Act, applied to the Irish Free State.
  It may be recalled that Keith’s letter of June 1922 insisted that the provisions of the draft Irish Constitution did not exclude the application of the Colonial Laws Validity Act which applied “to all British possessions abroad save where specially excluded”.
  This important issue was raised by George Gavan Duffy in the Irish constituent assembly.  Duffy referred to the Colonial Laws Validity Act, 1865 as a statute from “the dark ages” that had been drafted before the creation of any of the major Dominion Constitutions.  His argument focused on the prospect of the 1865 Act giving overriding force to Imperial statutes passed after the Irish Constitution came into formal existence.
  It is curious that Duffy did not focus on the prospect of the Colonial Laws Validity Act giving overriding force to Imperial statutes passed before the Irish Constitution came into being.  These could be seen to include Westminster’s Irish Free State Constitution Act, 1922 which, as far as British and Imperial law was concerned, was seen as bringing the Constitution into force.  This statute was significant because it contained a repugnancy clause that made it clear that Irish laws had to be consistent with the provisions of the 1921 Treaty or else be struck down as being void and inoperative.
  As outlined earlier, this permitted a line of reasoning that asserted that the Colonial Laws Validity Act gave overriding force to Westminster’s Irish Free State Constitution Act, 1922 which in turn gave overriding force to the provisions of the 1921 Treaty.  These twin safeguards seemed to guarantee the integrity of the settlement represented by the 1921 Treaty even in the face of an Irish executive and legislature that was hostile to that settlement.  As for the judiciary, even if the Irish courts refused to put these safeguards into force, there remained an appeal to the Judicial Committee of the Privy Council in London that was guaranteed by Article 66 of the Irish Constitution.  It is little wonder that many deputies in the constituent assembly, who did not enjoy the benefit of historical hindsight, spoke of the limitations imposed by the 1921 Treaty in terms of a struggle that would continue for generations.

THE SIGNIFICANCE OF THE COLONIAL LAWS VALIDITY ACT

Successive British governments insisted that the restrictive provisions of the Colonial Laws Validity Act, 1865 did apply to the Irish Free State.  This was an important aspect of the wider argument that the Irish Free State, as a British Dominion, was subject to British Imperial statutes.  It was, after all, the Colonial Laws Validity Act that maintained the supremacy of Imperial statutes over the laws of the colonies and Dominions.  The 1865 Act also ensured that the laws of the constituent parts of the Empire maintained a degree of uniformity in certain key areas of common concern such as copyright, nationality and maritime law. 
  It has already been noted how the passage of time altered perceptions of the 1865 Act in the Dominions.  It also altered the perception of the Act in London.  By the early twentieth century a legal instrument that was originally designed to enhance the autonomy of the Dominions now became a legal bulwark in resisting a process of separation that threatened the continued existence of Imperial connections.  One Irish commentator observed that these fears led the British to cling to the Colonial Laws Validity Act as “the legal anchor to fasten down the Dominions to the constitutional moorings from which a tendency to drift had been observed”.
  The perception of the 1865 Act as a means of preventing the Irish Free State from making unilateral amendments to the Treaty settlement was an important symptom of this change.

  Irish governments were acutely aware of the threat to sovereignty inherent in the Colonial Laws Validity Act.  Its provisions threatened to place Irish law in a subservient position to external sources of law that were unacceptable to the majority of Irish people.  It also threatened the image that the infant Irish state wanted to project to the world and to its own citizens.  Even the most enthusiastic Irish supporter of the 1921 Treaty found it difficult to recognise their self-governing state as a Dominion of the British Empire.  Analogies with new colonies of white settlement who perceived themselves as “daughters of mother Britannia” were seen as demeaning and offensive.
  Most Irish people saw themselves as belonging to an ancient nation whose aspirations and cultural traditions had finally found expression in the resurrection of a self-governing Irish state.  If the term “Dominion” was offensive to Irish sentiments how much more was the term “Colonial” that appeared in the title of the 1865 Act?  The Irish government accepted that legislative uniformity with the United Kingdom and the Dominions might be desirable in certain key areas.  However, it insisted that such uniformity be voluntary and based on a position of equality.  The Irish were insulted by the paternalism inherent in the 1865 Act in allowing one part of the “Commonwealth family” to decide what was best for the others.  They were hostile to the suggestion of subservience but also rejected the implication of a familial relationship.  The Colonial Laws Validity Act was seen as undermining cherished ideals of Irish national identity that had to be protected.  

  Irish hostility to the position of supremacy granted to Imperial statutes under the Colonial Laws Validity Act was heightened by a number of unfortunate precedents from Irish history.  A parliament meeting at Drogheda from 1494 to 1495 agreed to recognise the subordinate position of the Irish parliament to the English Privy Council in the famous statute known as “Poyning’s Law”.
  An accompanying statute, 10 Henry VII c.22 (Irl), recognised the reception of a considerable body of English statutes into Irish law.  This measure had much in common with claims made by British governments in the twentieth century that a considerable body of Imperial statutes had been incorporated into Irish law with the creation of the Irish Free State.
  The similarities did not end here.  There has always been a considerable amount of uncertainty as to which English statutes were actually introduced into Irish law by the omnibus provisions of 10 Henry VII c.22 (Irl).
  This mirrored the uncertainty as to which Imperial statutes, if any, had been introduced into Irish law in 1922.  The statute passed in 1495 also placed Irish statutes in a subservient position to the newly incorporated English statutes in a manner that had definite parallels with the provisions of the Colonial Laws Validity Act.
 

  The Colonial Laws Validity Act also had more recent historical precedents in Irish history.  The supremacy of statutes passed by Westminster over statutes passed by the Irish parliament was also reflected in the legislative measures created in the late nineteenth and early twentieth centuries concerning Irish “home rule”.
  For example Section 6(2) of the Government of Ireland Act, 1920 provided that:
Where any Act of the Parliament of Southern Ireland or the Parliament of Northern Ireland deals with any matter with respect to which that Parliament has power to make laws which is dealt with by any Act of the Parliament of the United Kingdom passed after the appointed day and extending to the part of Ireland within its jurisdiction, the Act of the Parliament of Southern Ireland or the Parliament of Northern Ireland shall be read subject to the Act of the Parliament of the United Kingdom, and so far as it is repugnant to that Act, but no further, shall be void. 

  Similar provisions had appeared in the Irish Government Bill, 1893 and in the Government of Ireland Act, 1914.
  It is often claimed that these provisions were actually derived from the Colonial Laws Validity Act.
  This would suggest that the relationship between Ireland and the Colonial Laws Validity Act precedes the creation of the Irish Free State.

  Irish objections to the Colonial Laws Validity Act were not confined to images of national identity or to antecedents in Irish history.  The 1865 Act was also seen as a direct threat to fundamental attributes of the sovereignty of the infant Irish State.  Could the Irish Free State really be considered a sovereign state while her laws were liable to be declared null and void if found to be inconsistent with statutes passed by an external parliament?  J.J. Hearne once described the Colonial Laws Validity Act as “the sword of contingent invalidity hanging over Dominion legislation”.
  This threat was heightened in the mid-1920s when this sword of Damocles actually fell.  Although the blow fell in Canada, its effects were also felt on the other side of the Atlantic.   

NADAN V. THE KING

In 1926 the Judicial Committee of the Privy Council used the Colonial Laws Validity Act to invalidate Section 1025 of the Canadian Criminal Code, 1888 in the case of Nadan v. The King.
  This was the first provision of Canadian law to be struck down on this basis for a considerable period of time.  The practical application of the restrictive provisions of the Colonial Laws Validity Act came as a great shock to many Canadians.  This sense of shock was tempered by the belief that this manifestation of the supremacy of Imperial statutes was not really aimed at Canada at all.  It was widely believed that the decision in this case was really directed at the Irish Free State.
  

  Section 1025 of the Canadian Criminal Code, 1888 prohibited appeals from the Canadian courts to the Judicial Committee of the Privy Council in criminal cases.  The legality of this measure had always been dubious.  It appeared to be inconsistent with the Judicial Committee Acts of 1833 and 1844.  These were Imperial statutes which had been passed by Westminster in order to facilitate the operation of the Privy Council appeal.  The British government had failed to take any real action with respect to Section 1025 of the Canadian Criminal Code when it was first enacted despite its apparent incompatibility with Imperial statutes.  The Privy Council itself soon developed a policy of tacitly tolerating Section 1025 by refusing to grant leave to appeal in criminal cases emanating from Canada.  Although there remained serious doubts as to the validity of Section 1025 of the Canadian Code, its provisions remained untested for a period of thirty eight years.    

  Almost four decades of tacit toleration came to an abrupt close on 25 February 1926 in the case Nadan v. The King.  The judgement of the Privy Council declared that it was “very desirable that a decision upon the question [of Section 1025] should now be reached”.
  Why now?  It happened that the decision of the Privy Council coincided with a series of debates in the Oireachtas as to the desirability of retaining the appeal to the Privy Council from the Irish courts.
  The Privy Council appeal was recognised by Article 66 of the 1922 Constitution but had never been fully accepted by the Irish government.
  Many observers on both sides of the Atlantic believed that the Privy Council was sending a discreet message to the Irish Free State which, it should be remembered, shared a constitutional link with Canada under Article 2 of the 1921 Treaty.  The Privy Council had shown that it was prepared to use the Colonial Laws Validity Act in order to assert the supremacy of Imperial statutes and, incidentally, to protect its own jurisdiction in relation to Canada.  Surely it would not hesitate to do the same in relation to the Irish Free State.
  

  The stance adopted by the Irish government in relation to the Colonial Laws Validity Act differed from that of their Dominion colleagues who were also impatient with its limitations.  In 1921 General Smuts, Prime Minister of South Africa, recommended the abrogation of the Act in its application to the Dominions on grounds of principle but also because it had become an “anachronism”.
  Dominion commentators often assumed that the 1865 Act had been rendered obsolete by the passage of time.   Those who held such views received a rude awakening in 1926 when the Judicial Committee of the Privy Council delivered its judgment in Nadan v. The King.
  Opposition to the 1865 Act took a very different form in the Irish Free State. Irish legal experts argued that, notwithstanding questions relating to the status and applicability of this statute to the other Dominions, the Colonial Laws Validity Act had never applied to the Irish Free State.
  The Irish did not view the application of the 1865 Act to their self-governing state as an anachronism.  Instead, they saw it as an attempt at usurpation.

DID THE COLONIAL LAWS VALIDITY ACT APPLY TO THE IRISH FREE STATE?

Irish legal advisers assured their government that there could be no Irish version of Nadan v. The King.
  The argument that the Colonial Laws Validity Act did not apply to the Irish Free State had a number of different bases.  It should be noted that the Colonial Laws Validity Act had never applied to the United Kingdom but only to “colonies” which were defined to include “all of Her Majesty’s Possessions abroad in which there shall exist a legislature”.
  Irish legal commentators noted that a legislature had not existed in the Ireland of 1865 which had not been an overseas possession but an integral part of the United Kingdom of Great Britain and Ireland.  Irish lawyers tended to see their self-governing state as a successor to the former United Kingdom in the twenty-six counties.
  This perspective was taken to its logical conclusion when Irish legal advisers argued that the Oireachtas was no more bound by the limitations of the Colonial Laws Validity Act than the parliament at Westminster.
  

  John J. Hearne was one of the leading legal advisers to the Irish government in the 1920s and 1930s. He was legal adviser to the Department of External Affairs and produced a number of legal analyses that focused on the Irish Free State Constitution Act, 1922 passed by Westminster.  It may be recalled that the British government had inserted a special provision into Section 4 of this Act that attempted to protect Westminster’s right to pass Imperial legislation for the Irish Free State in the years after 1922.  This provision was accompanied by another that claimed that Imperial legislation passed before 1922 could also apply to the Irish Free State.  Section 3 of Westminster’s Constituent Act, which had no equivalent in the Irish version of this Act, provided that:
If the Parliament of the Irish Free State make provision to that effect, any Act passed before the passing of this Act which applies to or may be applied to self-governing Dominions, whether alone or to such Dominions and other parts of His Majesty’s Dominions, shall apply or may be applied to the Irish Free State in like manner as it applies or may be applied to self-governing Dominions.

  Hearne concluded that Section 3 seemed to operate on the assumption that Imperial statutes passed before 1922 did not apply proprio vigore to the Irish Free State.  He was convinced that Article 73 of the 1922 Constitution only carried over legislation that was already in force in the Irish Free State on 6 December 1922.  This led to the conclusion that Section 3 of Westminster’s Irish Free State Constitution Act should be interpreted as giving the Oireachtas complete discretion when deciding whether to adopt any pre-existing Imperial legislation.  Given that the Oireachtas had not adopted the Colonial Laws Validity Act, 1865, and was never likely to do so, it was concluded that the Act did not apply to the Irish Free State.

  The Irish argument concerning the applicability of the Colonial Laws Validity Act was sufficiently persuasive to convince a number of foreign commentators.
  It also presented a number of difficulties.  The use of Section 3 of Westminster’s Irish Free State Constitution Act was particularly problematic given that this provision was absent from the Constitution of the Irish Free State (Saorstát Éireann) Act, 1922 that had been passed in Dublin and was recognised by Irish law.
  The Irish had real difficulties with the admission that the British had retained the right to legislate for the twenty-six counties after the ratification of the Treaty.
  It could also be argued that Irish recognition of Section 3 as a provision with binding legal force could be used to bolster the claim that the 1922 Constitution had been created by Westminster.  Even the admission that Section 3 was of value as an aid to interpretation was not without difficulty.  If Section 3 of the British Act could be so used then what about Section 4 which recognised that Westminster had retained certain powers to legislate for the Irish Free State after 1922?  

  Legal advisers to the British government interpreted Section 3 in a manner that resulted in very different conclusions to those reached by their Irish counterparts.  They argued that Section 3 applied to a special category of Imperial statutes that did not apply automatically to the Dominions but, rather, permitted the Dominions to adopt their provisions if and when they were so inclined.  Examples of Imperial statutes that contained such “opt in” provisions included the Copyright Act, 1911, Maritime Conventions Act, 1911, Merchant Shipping (Convention) Act, 1914 and the British Nationality and Status of Aliens Act, 1914.  This interpretation concluded that the provisions of Section 3 of the Irish Free State Constitution Act, 1922 did no more than allow the Free State to “opt in” to the optional provisions of Imperial statutes of this nature.
  The Colonial Laws Validity Act did not contain optional provisions and therefore applied in full to the Irish Free State.  In any case, there was a strong argument that if the Colonial Laws Validity Act, 1865 did not apply to the Irish Free State, the resulting position would not be one of unlimited legislative discretion.  The absence of the emancipatory provisions of the 1865 Act might result in the inheritance of the even more restrictive position that existed under common law.

  The greatest challenge to the position that the Colonial Laws Validity Act, 1865 did not apply to the Irish Free State was found in the provisions of the 1921 Treaty.  Article 2 of the Treaty provided that “the law, practice and constitutional usage governing the relationship of the Crown or the representative of the Crown and of the Imperial Parliament to the Dominion of Canada shall govern their relationship to the Irish Free State”.  Did this provision ensure that the Colonial Laws Validity Act did, after all, apply to the Irish Free State?  Hearne responded by denying that the Colonial Laws Validity Act was covered by the terms of Article 2.  Hearne denied that there was any association between the 1865 Act and Canada’s relationship with the Crown, the representative of the Crown or the Imperial parliament.
  This was a surprising conclusion to make with respect to a statute whose roots were inextricably entwined with the very foundations of the relationship between the Dominions and the Imperial parliament at Westminster.  Indeed, it was the Colonial Laws Validity Act that provided the basic framework for the relationship between Westminster and the Dominions as regulated by Imperial statute.  The provisions of the 1865 Act pre-dated all the Constitutions of the major Dominions and, as the Canadians discovered in the aftermath of Nadan v. The King, its provisions could still be enforced if considered necessary.
 

THE CONFERENCE ON THE OPERATION OF DOMINION LEGISLATION, 1929

Although the Irish government insisted that the Colonial Laws Validity Act, 1865 did not apply to the Irish Free State, they could not afford to be complacent over this important issue.  The Irish delegation to the Imperial conference of 1926 raised a number of issues concerning the position of Dominion legislation.  These were contained in an Irish preparatory memorandum that purported to identify “existing anomalies” in what the Irish preferred to call the “British Commonwealth of Nations”.  The Irish took their stand on the principle that “No law can bind a member of the Commonwealth of Nations except its own law”.
   In particular, the memorandum noted that “The very title of such an Act as the Colonial Laws Validity Act (which would appear from a recent judgment of the Judicial Committee of the Privy Council [in Nadan v. The King] to be still of technical legal effect in some parts at least of the Commonwealth of Nations) implies subjection, and the doctrines embodied in that Act are subversive of the principles of autonomy and constitutional co-equality”.
  The Colonial Laws Validity Act was seen as raising questions that were too complex to be settled in their entirety in 1926.  Detailed consideration was postponed until a special “Conference on the Operation of Dominion Legislation” was convened in 1929.  

  Ernest Blythe, deputy leader of the Cumann na nGaedheal government, once remarked that he was confident that any tribunal would uphold the assertion that the Colonial Laws Validity Act did not apply to the Irish Free State.
  This assertion was never put to the test.  The uncertain nature of the Irish government’s claims with respect to the Colonial Laws Validity Act provided the impetus for seeking clarification by means of securing a repeal of the application of statute with respect to the self-governing Dominions.  Commonwealth statesmen who defended the retention of the 1865 Act often pointed to its utility in ensuring a degree of legislative uniformity between the United Kingdom and the Dominions in certain desirable areas.  The Irish delegation had secured recognition at the 1926 conference that, in future, such uniformity could best be secured by the enactment of reciprocal statutes based upon consultation and agreement.
  Nevertheless, the British government made a determined effort to resist the repeal of the Colonial Laws Validity Act at the opening meeting of the special conference held in 1929.  The British argued that a satisfactory outcome might be achieved by amending, rather than repealing, the 1865 Act in relation to the self-governing Dominions.

  The solution put forward by the British government in 1929 was to retain the Colonial Laws Validity Act while narrowing its scope.  The British proposed a detailed examination of all Imperial statutes in order that their usefulness might be assessed.  They suggested that all existing Imperial statutes be divided into three categories.  The first category would list legislation that concerned matters in which Imperial uniformity was unnecessary.  The second would detail legislation where uniformity was desirable on grounds of convenience.  The final category would list legislation that might be considered fundamental to the structure of the British Empire.
  A Dominions Office memorandum suggested that all Imperial legislation that was considered undesirable could be amended or repealed by Westminster.  Alternatively, the Dominion parliaments might be empowered to do so themselves.  The Dominions Office also proposed another arrangement under which non-essential Imperial legislation could be replaced with formal agreements that might be confirmed by concurrent legislation in the United Kingdom and in the Dominions.
  Notwithstanding the means of dealing with non-vital legislation, the British were eager to ensure that Imperial statutes that touched the essential structure of the Empire or Commonwealth should retain legal protection in order to ensure that such legislation rested on a “solid and unassailable legal foundation”.

  Although the British proposals received staunch support from New Zealand, they were unacceptable to Canada, South Africa and the Irish Free State.  Patrick McGilligan was quick to voice his opposition to “half-hearted revision”.
  He responded to the British proposals by noting that “it will be interesting to see how we are going to arrive at the conclusion … where, amongst co-equal States, one of those States being co-equal, but nothing more than co-equal, is going to have the power to secure agreement amongst other co-equal States by imposing its will upon the others”.
  The British attempted to initiate discussions on the division of the existing Imperial statutes into the three proposed categories.  The Irish complicated this already delicate task by interjecting their claim that no Imperial statute applied to their self-governing state.
  These difficult discussions were soon abandoned.

  The Irish argued that the best method of maintaining legislative uniformity in certain key areas of Commonwealth affairs was by means of mutual consent and reciprocal legislation.  This was not an argument that was limited to the realm of theory.  The British and Irish parliaments passed numerous pieces of reciprocal legislation in the 1920s and 1930s that were designed to maintain a position of uniformity in certain key areas. These included parallel statutes concerning the registration of doctors, dentists and veterinary surgeons.
  The Irish were prepared to maintain legislative uniformity by voluntary means but were not prepared to tolerate its imposition by means of the Colonial Laws Validity Act.  The maintenance of legislative uniformity by voluntary means was finally accepted by the 1929 conference.  The conference accepted that the overriding effect of Imperial statutes over Dominion laws, as reflected in the Colonial Laws Validity Act, 1865, should come to an end.
  This decision would be given legal force in a special Imperial statute that would be known as the “Statute of Westminster”.  

  British ministers were well aware that the effect of the repeal of the Colonial Laws Validity Act, 1865 with respect to the Irish Free State would have serious repercussions on the domestic political scene.  The Dominions Office had already recognised the 1865 Act as the legal bulwark for the provisions of the Irish Constitution that placed that instrument in a subservient position to the terms of the 1921 Treaty.
  If the Colonial Laws Validity Act were repealed, the Dominion legislatures would be given full power to amend their respective Constituent Acts.  Domestic political concerns led Canada, Australia and New Zealand to request that limits be retained on the competence of their legislatures to make such amendments.  These requests led the British to propose that a general clause be placed in the proposed Statute of Westminster that exempted the Dominion Constituent Acts from its ambit.  This proposal met with violent opposition from South Africa and from the Irish Free State.  The Irish delegation declared that it was a “political impossibility” for them to accept any implication that their Constitution was subject to statutes passed at Westminster.  They maintained that such a measure could not be pushed through the Oireachtas.
  These objections ensured that the proposal for a general exemption of the Dominion Constitutions from the Statute of Westminster was eventually dropped and special arrangements made for Canada, Australia and New Zealand.
  

  The report of the 1929 conference recommended the enactment of a provision that made clear that the Colonial Laws Validity Act would no longer apply to laws passed by the Dominions:

The Colonial Laws Validity Act, 1865, shall cease to apply to any law made by the Parliament of a Dominion.

  A special committee attached to the 1929 conference came to the conclusion that removing the limitations of the 1865 Act would have to be accompanied by a special provision that would ensure that the broader common law doctrine of repugnancy was not restored.  The following wording was proposed:  

No law, and no provision of any law, hereafter made by the Parliament of a Dominion shall be void or inoperative on the ground that it is repugnant to the law of England, or that it repeals, amends or is repugnant to the provisions of any existing or future Act of Parliament of the United Kingdom, or any Order, rule or regulation made under the authority of such Act, which either by express words or by necessary intendment extends to the Dominion.
 

  The Irish delegation seemed content to accept this wording.
  British legal experts had, however, spotted that this provision contained a loophole that offered the potential to retain the legal constraints in the Irish Constitution that placed that instrument in a subservient position to the 1921 Treaty.  The wording of the provision did not give the Dominions the power to amend or repeal an existing Imperial statute.  The British were prepared to argue that this meant that the provision only removed existing restrictions on matters lying within the competence of Dominion parliaments and did not confer new legislative powers with respect to matters that were outside their competence.
   The Irish Free State Constitution Act, 1922 that was enacted by Westminster contained a “repugnancy clause” which provided that:

[I]f any provision of the said Constitution or of any amendment thereof or of any law made thereunder is in any respect repugnant to any of the provisions of the Scheduled Treaty, it shall to the extent only of such repugnancy, be absolutely void and inoperative and the Parliament and the Executive Council of the Irish Free State (Saorstát Éireann) shall respectively pass such further legislation and do all such other things as may be necessary to implement the Scheduled Treaty.

  It could be argued that recognition that the Irish Free State could pass legislation that was inconsistent with the provisions of an Imperial statute would not have altered the position under which no aspect of Irish law could validly contravene the provisions of the 1921 Treaty.  Westminster’s Irish Free State Constitution Act, 1922 made it clear that the Oireachtas lacked the legal competence to create legislation that was repugnant to the Treaty.  The powers of the Oireachtas could not be expanded to enact such legislation if that parliament lacked the power to repeal or amend Westminster’s Irish Free State Constitution Act, 1922.

  It was not the Irish but the Canadian delegation that spotted this loophole in the wording of the provision designed to deal with the common law doctrine of repugnancy.  The Irish moved rapidly to support the Canadians when the loophole was finally revealed.  Concerns over the Irish Free State and the 1921 Treaty had always been the principal considerations that underlay British support for the original wording.  These concerns ensured that the British made determined efforts to resist the Canadian demand that this loophole be closed.  The resulting dispute saw the British delegation announce that they could not sign the final report of the 1929 conference.  The Canadians, who were well aware that the British objections had nothing to do with them and everything to do with the Irish Free State, now took an aggressive line.  Ernest Lapointe, the leader of the Canadian delegation to the 1929 conference, put intense pressure on his British counterpart, Lord Passfield.  A Canadian account of the conference reported that Lapointe “put the fear of the Lord” into the leader of the British delegation.
  The British were threatened with the total collapse of the conference.  Finally, the British delegation listened to the counsel of their own advisers who argued that although the original wording had been preferable, it was not of sufficient importance to justify a complete breakdown of the conference.
  After much deliberation, the British accepted a revised wording that was considered less “provocative” than that of an alternative draft that had been provided by the Canadians.
  The new wording closed the contemplated loophole by making it clear that the Dominions could amend and repeal Imperial legislation.
  This amendment, together with a number of additional alterations made at the Imperial conference of 1930, finally produced the wording that was enacted in Section 2(2) of the Statute of Westminster:  

No law and no provision of any law made after the commencement of this Act by the Parliament of a Dominion shall be void or inoperative on the ground that it is repugnant to the law of England, or to the provisions of any existing or future Act of Parliament of the United Kingdom, or to any order, rule or regulation made under any such Act, and the powers of the Parliament of a Dominion shall include the power to repeal or amend any such Act, order, rule or regulation in so far as the same is part of the law of the Dominion.

THE STATUTE OF WESTMINSTER

On 11 December 1931 the much anticipated Statute of Westminster finally came into force.  This landmark legislation contained a number of provisions concerning the relationship between the Dominions and the Imperial parliament at Westminster. The statute clarified that the Dominions did possess the power to legislate with extraterritorial effect, a position that had been disputed until its enactment.  The relevant provision left open the question as to whether a new power was being created or whether an existing power was being confirmed.
  The Statute of Westminster also confirmed the continuance of the power of the Imperial parliament to legislate for the Dominions.  However, this power could only be used if the Dominion or Dominions in question had requested and consented to the legislation.  This was nothing more than the formal enactment of a convention that had been followed for a number of decades.
  

  The most important provision of the Statute of Westminster concerned the application of the Colonial Laws Validity Act.  Section 2(1) of the Statute of Westminster provided that the Colonial Laws Validity Act would no longer apply to laws passed by the Dominion parliaments.  This provision was based on a slightly altered form of the wording that had been agreed at the special Imperial conference held in 1929:

The Colonial Laws Validity Act, 1865, shall not apply to any law made after the commencement of this Act by the Parliament of a Dominion.

  As the wording suggests, this provision did not repeal the Colonial Laws Validity Act but merely removed its application to the Dominions.  The Colonial Laws Validity Act remained in force throughout the United Kingdom’s vast colonial Empire.  As seen earlier, the Statute of Westminster also contained provisions that ensured that the preceding common law doctrine of repugnancy was not restored.

  A number of Conservative MPs at Westminster, including Sir Winston Churchill, attempted to insert provisions into the Statute of Westminster that would have prevented the Oireachtas from repealing, amending, or altering the provisions of a number of key Imperial statutes including Westminster’s Irish Free State Constitution Act, 1922.
  The forceful protests of the Irish government contributed to the defeat of this amendment.
  An additional attempt to amend the Statute of Westminster to protect the Irish appeal to the Privy Council, as recognised in the provisions of Westminster’s Irish Free State Constitution Act, 1922, met with a similar fate.
  The defeat of these initiatives prevented the survival of any vestiges of the Colonial Laws Validity Act as a safeguard against the unilateral amendment of the Treaty settlement by the Oireachtas.  It is worth remembering that the other Dominions had voluntarily removed the statutes bringing their Constitutions into force from the effects of the Statute of Westminster.
  This ensured that the Irish Free State alone enjoyed the total and unqualified removal of the effects of the Colonial Laws Validity Act.  

  The removal of the position of supremacy of Imperial statutes, as represented in the Colonial Laws Validity Act, was without doubt the most important aspect of the Statute of Westminster.  Lawyers from all over the Empire recognised the magnitude of this reform which, unlike most of the other provisions of the Statute of Westminster, was not seen as the clarification of a disputed issue or the conversion of constitutional practice into legal form.  Even lawyers in the Irish Free State hailed the magnitude of the change.  They recognised the great advance in the status enjoyed by the likes of Canada, South Africa and Australia.  But the Irish government and their legal advisers were adamant in their denial that this move had in any way advanced the status of the Irish Free State.  They maintained their stance that the restrictions represented by the Colonial Laws Validity Act had never applied to the Irish Free State.   Patrick McGilligan, Minister for External Affairs, declared that the Statute of Westminster had made no changes in the constitutional status enjoyed by the Irish Free State.  He insisted that “Everything that is there I claim, and have claimed, we possess already”.
  As far as the Irish government was concerned, the provisions of the Statute of Westminster concerning the Colonial Laws Validity Act had done nothing for the Irish Free State other than to remove this issue from the realm of dispute.

CONCLUSION

The position adopted by Patrick McGilligan in 1931 with respect to the Statute of Westminster is maintained by the Irish courts to this day.  This position insists that the Statute of Westminster merely declared the existing state of Irish law in the 1920s and 1930s rather than making any changes in it.
  The issue of whether or not the restrictive provisions of the Colonial Laws Validity Act might ever have applied to the Irish Free State has not received much attention since the late 1930s.  Yet, it should be emphasised that the position before the enactment of the Statute of Westminster was quite different.  The actions of the Irish government in the 1920s and early 1930s show that they were never in a position to simply ignore the restrictions represented by the Colonial Laws Validity Act.  This is reflected in the tireless efforts made by the Cumann na nGaedheal administration at successive Imperial conferences in ensuring that the future Statute of Westminster contained provisions that removed the overriding position enjoyed by Imperial statutes over Dominion laws.  The importance of these measures was underlined by the strenuous protests made by the Irish government over the efforts to water them down at Westminster.
 

  The Irish were well aware of the British perception of the Colonial Laws Validity Act as a legal safeguard against Irish legislation that sought to amend the settlement represented by the 1921 Treaty.  This safeguard was seen as preventing the Irish government from meddling with such provisions as those recognising the position of the King, the role of the Governor-General and the requirement that all members of the Oireachtas take the controversial parliamentary oath that made reference to King George V.  The Cosgrave administration was not inclined to carry out constitutional reforms in these areas.  However, it was determined to put an end to the appeal to the Privy Council as recognised by Article 66 of the Irish Constitution.  The Cumann na nGaedheal government even drafted legislation that was designed to achieve this objective.  They could not, however, ignore the threat that the Colonial Laws Validity Act might be used against this legislation in an Irish version of Nadan v. The King.  These considerations seem to have persuaded the Cosgrave administration to delay the publication of this draft legislation until the Statute of Westminster was safely in force.
   

  As events transpired, the Cosgrave government fell soon after the Statute of Westminster removed the threat represented by the Colonial Laws Validity Act.  The succeeding government led by Eamon de Valera took full advantage of the removal of this threat to push through constitutional reforms that went far beyond those planned by their predecessors.  The removal of the purported restrictions represented by the Colonial Laws Validity Act fatally undermined efforts to challenge the legality of these constitutional reforms.  This was made clear in 1935 when the Judicial Committee of the Privy Council concluded that it could not prevent its own abolition with respect to the Irish Free State in its judgment in Moore v. Attorney General.
  This conclusion precluded serious challenge to the new constitutional order that came into being in 1937.  Nicholas Mansergh, a leading authority on the history of the British Empire and Commonwealth, recognises the contested position of the Colonial Laws Validity Act, but is still prepared to conclude that “If ever there were such a thing as a constitutional revolution, the Statute of Westminster in its Irish context merited that description.”
  

  These momentous events still lay in the future in 1931 when the Statute of Westminster, including the provisions concerning the Colonial Laws Validity Act, came into force.  The measures contained in the Statute of Westminster were welcomed in the Oireachtas as representing “the end of an epoch” and as marking a “mile-stone on the onward march of this nation”.
   These sentiments might be seen as overblown and exaggerated to those with no awareness of the history of the relationship between the Colonial Laws Validity Act and the Irish Free State.  Nevertheless, for the first time in centuries an Irish parliament had achieved a position of uncontested legislative sovereignty.  And just as important, Irish law could no longer be seen as a system of law that was subservient to another.
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