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THE FOUNDATIONS OF IRISH EXTRA-
TERRITORIAL LEGISLATION

THOMAS MOHR

INTRODUCTION

In 1927 the Permanent Court of International Justice confirmed the
important principle that all sovereign states possess the power to legislate
with extra-territorial effect. The ability of a state to claim jurisdiction over
matters within its own frontiers based on principles of territorial sovereignty
had long been an important aspect of public international law. The decision
of the court in the celebrated Lotus case focused on the troublesome
question as to whether a state could exercise authority in matters occurring
outside the bounds of its own frontiers.1 The significance of the principle
established in Lotus has ensured that the case retains a prominent place in
textbooks on public international law. Yet, in spite of such notoriety, the
Lotus case did not actually provide a final and undisputed clarification as to
the ability of all contemporary states to legislate with extra-territorial effect.
There remained self-governing states in the 1920s whose powers in this area
remained open to dispute even after the decision of the Permanent Court of
International Justice. Ireland or, as it was as then termed, the Irish Free State
was among those states who found themselves in this unenviable position.
The difficulty was that the Lotus decision specifically applied to sovereign
states. In 1927 it could not be taken for granted that the Irish Free State
enjoyed this status. 

Under the “Articles of Agreement for a Treaty between Great Britain and
Ireland” signed on December 6, 1921, the 26 counties of the south and west of
Ireland were given the status of a dominion of the British Empire. Article 1 of
the instrument, better known to Irish history as “the Treaty”, provided that:

1. The case concerned a Turkish prosecution for manslaughter of the officer of the
watch on board the French mail steamer Lotus, which collided on August 2, 1926
with the Turkish vessel Boz-Kourt on the high seas, with the loss of eight lives. The
Permanent Court of International Justice held that the prosecution had not been in
conflict with the principles of international law. In the view of the majority: 

“Far from laying down a general prohibition to the effect that States may not
extend the application of their laws and the jurisdiction of their courts to persons,
property and acts outside their territory, it leaves them in this respect a wide measure
of discretion which is only limited in certain cases by prohibitive rules; as regards
other cases, every State remains free to adopt the principles which it regards as best
and most suitable. This discretion left to States by international law explains the great
variety of rules which they have been able to adopt without objections or complaints
on the part of other States.” (1927) P.C.I.J. Ser. A, No. 10. at 19.
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“Ireland shall have the same constitutional status in the Community
of Nations known as the British Empire as the Dominion of Canada,
the Commonwealth of Australia, the Dominion of New Zealand and
the Union of South Africa …”.

Article 2 further provided that the embryonic Irish Free State would share
the constitutional position of Canada in its relationship to Crown and to the
Imperial parliament and government in London.2

By the close of the 1920s the dominions had made a number of
important strides in asserting their autonomy from London. They had
gained membership of the League of Nations, their governments had the
right to advise the Crown in all matters relating to their own affairs and the
Irish Free State and Canada had their own diplomatic representation
abroad.3 Yet, in spite of such advances, the question as to whether the
dominions actually constituted sovereign states remained troublesome. A
lengthy examination of this specific question, carried out as late as 1929,
concluded that although significant advances had been made by the
dominions in the early twentieth century “it is impossible to admit that the
Dominions are persons of International Law of identically the same kind as
those which are called fully ‘independent sovereign States’”.4 On a similar
note, A.B. Keith concluded an account of the Imperial conference of 1926
by stating that: 

“The Conference … may suggest further development, but its
achievement was in the main that of negating the claim of the Union
[of South Africa] and of the Irish Free State that they were or should
be independent States of public international law”.5

This article does not propose to deal with the difficult question as to
whether or not the dominions of the British Empire enjoyed the status of
sovereign states in the 1920s. This was a question on which many
contemporary commentators on public international law avoided giving a
direct answer until after the passage of the Statute of Westminster in 1931.
Instead, this article merely proposes to examine the competence of one

2. Article 2 of the 1921 Treaty reads as follows: “[T]he position of the Irish Free State
in relation to the Imperial Parliament and Government and otherwise shall be that of
the Dominion of Canada, and the law, practice and constitutional usage governing the
relationship of the Crown or the Representative of the Crown and of the Imperial
Parliament to the Dominion of Canada shall govern their relationship to the Irish Free
State.”

3. Article 1 of the Covenant of the League of Nations provided that: “Any fully self-
governing State, Dominion or Colony … may become a member of the League.” On
advising the Crown see Cmd. 2768, p.17. 

4. P.J. Noel Baker, The Present Juridical Status of the British Dominions in
International Law (London, 1929) p.356.

5. Keith, Responsible Government in the Dominions (Oxford, 1928), p.1234.
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particular dominion, the Irish Free State, to pass legislation with extra-
territorial effect. It will examine the nature and origins of the doubts that
existed in the early twentieth century as to the competence of the dominions
to pass such legislation. Having done this, it will consider the reaction of the
Irish government and of the Irish courts to this alleged limitation of
sovereignty. This article will also examine the means by which this difficult
and controversial issue was finally put to rest and will attempt to explain the
significance of this clarification to the infant Irish state. Finally, I hope to
show that the nature of this incident in Irish legal history reveals much as to
the attitude of contemporary Irish courts concerning the significance of
dominion status as the legal basis of the State in its early years.  

RE ARTICLE 26 AND THE CRIMINAL LAW (JURISDICTION) BILL 1975

The historical origins of the power of the Oireachtas to pass legislation with
extra-territorial effect were considered by the Supreme Court in the case of
Re Article 26 and the Criminal Law (Jurisdiction) Bill, 1975.6 One of the
most important aspects of this decision is that it asserted a powerful
affirmation as to the desirability of taking an historical approach with
respect to constitutional interpretation. The court noted that “The correct
meaning of any constitutional document may be ascertained by construing
it with regard to the historical circumstances in which it came into
existence.”7 Having taken note of this principle, the Supreme Court went on
to examine the historical background to the power of the Oireachtas to
legislate with extra-territorial effect. It was considered necessary to examine
the nature of this power prior to the adoption of the present constitution
because the wording of Art.3, as it then existed, provided that laws enacted
by the Oireachtas “shall have the like area and extent of application as the
laws of Saorstát Éireann and the like extra-territorial effect”.8 The court
concluded that it was in no doubt that Saorstát Éireann, or the Irish Free
State, had possessed the power to legislate with extra-territorial effect in
1937. Not content with this, the Supreme Court went on to declare that it
was satisfied that the Irish Free State had had full power to legislate with
extra-territorial effect since 1922.9

In spite of the statements made in this decision as to the importance of
construing a constitutional document with regard to the historical
circumstances in which it came into existence, the above conclusion made
little reference to a controversy that proved to be of no little importance in
the years that immediately succeeded the foundation of the Irish Free

6. [1977] I.R. 129.
7. ibid. at 147.
8. The wording of this article was altered by the Nineteenth Amendment of the

Constitution Act 1998.
9. [1977] I.R. 129 at 148.
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State.10 Whatever of the confidence of a Supreme Court enjoying the benefit
of over half a century of hindsight, it was, in reality, by no means certain
that the newborn Irish Free State could actually legislate with extra-terri-
torial effect in 1922. The question as to whether the dominions possessed
such a power was one of considerable complexity at this time. In order to
examine the origins of this dispute it is necessary to look further back in
time than the foundation of the Irish Free State and examine an important
decision of the Judicial Committee of the Privy Council delivered in 1891.

MACLEOD V ATTORNEY-GENERAL FOR NEW SOUTH WALES

The controversy over extra-territorial legislation is often seen as having its
roots in a decision of the Privy Council in the case of Macleod v Attorney-
General for New South Wales.11 Macleod had been lawfully married in New
South Wales in 1872 but had subsequently moved to the United States of
America where he entered into a second union in 1889. On his return to
New South Wales, a colonial court prosecuted Macleod for bigamy.
Macleod was convicted under s.54 of New South Wales’ Criminal Law
Amendment Act 1883, which provided that:

“Whosoever being married marries another person during the life of
the former husband or wife, wheresoever such second marriage takes
place, shall be liable to penal servitude for seven years.”12

In the ensuing case, the Privy Council was forced to grapple with the poor
draftsmanship that is evident in this section. Lord Halsbury noted that “upon
the bare words, any person, married to any other person, who marries a
second time anywhere in the habitable globe, is amenable to the criminal
jurisdiction of New South Wales, if he can be caught in that Colony”.13 The
final judgment gave a less expansive interpretation. The word “whosoever”
was interpreted as meaning “whosoever, being married, and who is
amenable, at the time of the offence committed, to the jurisdiction of the

10. Although the judgment of the Supreme Court briefly mentions the position that the
competence of the dominions to pass extra-territorial legislation was disputed in the
1920s, it briskly dismisses this point by separating the position of the Irish Free
State from the other dominions. [1977] I.R. 129 at 148. 

11. [1891] A.C. 455.
12. s.54 of New South Wales’ Criminal Law Amendment Act 1883 was a poor

facsimile of s.57 of the British Offences against the Person Act 1861. The latter
provision was effective in convicting Earl Russell of bigamy in 1901. Trial of Earl
Russell [1901] A.C. 446. The contrast between the result in this case and that in
Macleod was seen as illustrative of the position that the Imperial parliament at
Westminster could legislate for any part of the world whereas the parliaments of the
colonies or the dominions could not do so.  

13. [1891] A.C. 455 at 457.
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Colony of New South Wales”.14 The use of the word “wheresoever” was
read as meaning “wheresoever in this Colony the offence is committed”.15

These conclusions ensured that Macleod’s conviction was overturned. The
real significance of this case, however, lay in an obiter dictum added by the
Privy Council that would prove to have far-reaching consequences:

“Their Lordships think it right to add that they are of the opinion that
if the wider construction had been applied to the statute, and it was
supposed that it was intended thereby to comprehend cases so wide
as those insisted on at the bar, it would have been beyond the
competence of the Colony to enact such a law. Their jurisdiction is
confined within their own territories, and the maxim which has been
more than once quoted, ‘Extra territorium jus dicenti impune non
paretur,’ would be applicable to such a case.”16

This obiter dictum was later cited as judicial authority for the view that the
parliaments of the colonies and of the self-governing dominions could not
legislate with respect to matters that fell outside their own frontiers. 

The uncertainty that resulted from this position forced dominion
legislatures to suffer the embarrassment and inconvenience of having to
resort to some legislative “fancy footwork” to get around the doubts that
existed with respect to their power to pass extra-territorial legislation. They
were obliged to exploit a loophole provided by the Australian case of
Peninsular and Oriental Steam Navigation Co. v Kingston.17 This case
upheld a conviction where a statute provided that a person could be found
guilty of an offence for the act of entering Australia after having broken
customs seals outside of its boundaries. Technically, this was an offence
committed within Australia and, consequently, no question of extra-
territorial effect arose. Dominion draftsmen would become adept at making
the most of this loophole.18 The Canadians even attempted to circumvent
the restriction laid down in Macleod by making it an offence to leave
Canada in order to enter into a bigamous marriage abroad.19 Nevertheless,
the necessity for such legal chicanery placed the dominions in a humiliating
situation. According to Sir John W. Salmond, a leading New Zealand judge
and jurist, such evasions by a “mere trick of draftsmanship” were sufficient

14. ibid.
15. ibid.
16. [1891] A.C. 455 at 458.
17. [1903] A.C. 471. See also Re Award of Wellington Cooks and Stewards’ Union

[1907] 26 N.Z.L.R. 394. 
18. Examples of such actions can be found in s.192 of the Australian Customs Act

1901 and s.206 of the New Zealand Customs Act 1913. Canada also exploited this
loophole in resolutions designed to punish violations of its halibut regulations on
the high seas. NAC-ANC, Oscar Skelton Fonds, MG30 D33, Vol. 2, 2–14 Imperial
Conference—Notes and Drafts. 

19. In re Bigamy Sections, Criminal Code (1897) 27 S.C.R. 461.
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to “cast the gravest doubts on the claim of this rule to any place … in the
fabric of the Imperial Constitution”.20

Whatever of the difficulties caused by the alleged limits on dominion
legislatures to pass extra-territorial legislation, their perceived origins in the
obiter remarks made in the Macleod judgment proved to be the focus of
intense controversy in the early twentieth century. There were two reasons
for this. First, there were commentators who argued that, when the relevant
obiter dictum was placed in the context of later comments made by the
Privy Council in Macleod, it became clear that no such restrictive formula
had been intended.21 Other commentators felt that such arguments were
unsustainable.22 Both sides in this dispute seized upon subsequent cases that
seemed to support their respective positions.23 Secondly, assuming that the
obiter remarks had indeed been intended to reflect a restrictive doctrine, the
next difficulty was to identify the legal basis for denying that colonial and
dominion legislatures possessed the power to pass extra-territorial
legislation.

The origins of this controversial restriction on colonial and dominion
autonomy are difficult to trace. Although there are precedents for the obiter
remarks made in Macleod, such as Ray v M’Mackin24 and In re Gleich25,
none of these cases give a clear indication as to the authority on which this
restrictive rule rested. Scholars of the latter half of the twentieth century
have produced evidence that aspects of the restrictive rule were recognised
as early as the 1830s and have traced its development through the remainder
of the nineteenth century.26 However, these origins were not always
apparent to commentators in the early twentieth century. A report dealing
with dominion competence to pass extra-territorial legislation, issued as late
as 1929, declared that the whole question was “full of obscurity”.27

20. Salmond, “The Limitations of Colonial Legislative Power” (1917) 33 L.Q.R. 117.
The 1929 report recognised that the restrictive doctrine had compelled dominion
legislatures to resort to such indirect methods. Cmd. 3479, para 38.

21. Smith, “Extra-Territorial Legislation” (1923) 1 Canadian Bar Review 338. 
22. For example, see Keith, “Notes on Imperial Constitutional Law” (1923) 5 Journal

of Comparative Legislation and International Law 274.
23 Those who attacked the restrictive interpretation of Macleod often cited Ashbury v

Ellis [1893] A.C. 339, Cain and Gilhula v Attorney-General for Canada [1906]
A.C. 542 and The Ship “North” v The King Can. 37 S.C.R. 385. The courts also
upheld the competence of New Zealand and Australia to legislate for their overseas
troops in the First World War in Semple v O’Donovan [1917] N.Z.L.R. 273 and
Siderick v Ashton (1918) 25 C.L.R. 506. Those who defended the legality of the
restrictive doctrine pointed to R. v Lander [1919] N.Z.L.R. 305 and Merchant
Service Guild of Australasia v Currie 5 C.L.R. 737. 

24. (1875) 1 V.L.R. (Law) 274.
25. (1879) 1 O.B. & F. 39 and F.S.C 79.
26. O’Connell, “The Doctrine of Colonial Extra-Territorial Legislative Incompetence”

(1959) 75 L.Q.R. 318.
27. Cmd. 3479, para. 38. Lord Sankey admitted that the restrictive rule was “of

somewhat obscure extent” in British Coal Corporation v R [1935] A.C. 500 at 520.
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Consequently, the Privy Council’s judgment in Macleod was often seen as
having fallen from a clear blue sky.28 As such, it was condemned as an
unjustifiable limitation on dominion autonomy that was recent in origin and
rested on dubious legal foundations. Patrick McGilligan, as Minister for
External Affairs between 1927 and 1932, certainly regarded the restrictive
doctrine as having originated in Macleod and claimed that its consequences
were “doubtful in law”.29 In 1929, John A. Costello, future Taoiseach and
then Attorney-General, said of the Macleod decision: “In that case the
judges made a colossal mistake from the consequences of which we are still
endeavouring to extricate ourselves”.30 The depth of feeling provoked by
this restrictive doctrine was evident in as loyal a dominion as New Zealand.
Sir John W. Salmond wrote that “if this limitation really exists it imposes
such fetters on the self-governing authority of the over-sea Dominions that
it is not likely to be submitted to with good grace as a permanent element in
the constitutional law of the Empire”.31

A serious attempt to remove this alleged constraint on the legislative
competence of the dominions was made by General Jan Smuts, Prime
Minister of the Union of South Africa, at the Imperial conference of 1921.
Smuts was prepared to admit that dominion powers to pass extra-territorial
legislation were “questionable”.32 Nevertheless, his attempts at clarification

There was a mistaken belief in the Irish Department of External Affairs that this
restriction operated as a consequence of the Colonial Laws Validity Act 1865. One
Department official, in a memorandum from the late 1920s, expressed fears that the
Colonial Laws Validity Act 1865 could be used by the Judicial Committee of the Privy
Council to declare “laws expressly or impliedly exterritorial” invalid on the grounds
that dominion parliaments lacked the competence to pass such legislation. UCD
Archives, McGilligan Papers, P35/164, memorandum by J.J. Hearne, 26 August 1929.
In fact, the 1865 Act could only be used in this context if the dominion legislation was,
in some respect, repugnant to the provisions of an Act of the Westminster parliament
extending to the dominion in question. The 1865 Act could not be used to strike down
dominion legislation with extra-territorial effect per se. 

28. For example, see the judgment of FitzGibbon J. in R. (Alexander) v Circuit Judge
for Cork [1925] 2 I.R. 165 at 193. See also Salmond, “The Limitations of Colonial
Legislative Power” (1917) 33 L.Q.R. 117 and Smith, “The Legislative Competence
of the Dominions” (1927) 43 L.Q.R. 378. Keith wrote that “The Irish Courts may
be forgiven if they decide to ignore the restrictions laid down by the Judicial
Committee of the Privy Council”—“Notes on Imperial Constitutional Law” (1923)
5 Journal of Comparative Legislation and International Law 120 at 121. 

29. 39 Dáil Debates Cols 2295–2296, July 16, 1931 and The Star, September 1930.
The fact that the relevant statement was made obiter in Macleod also served to
diminish its value in the eyes of many commentators. UCD Archives, McGilligan
Papers, P35B/99, memorandum by J.J. Hearne, July 15, 1929 and FitzGibbon J. in
R. (Alexander) v Circuit Judge for Cork, [1925] 2 I.R. 165 at 193. 

30. UCD Archives, FitzGerald Papers, P80/597, Gwyer Committee meeting of
November 12, 1930. 

31. Salmond, op. cit. at 117. 
32. This was in spite of the fact that the United Kingdom had recognised the previous

year that Australia and South Africa could legislate for their mandated territories.
TNA-PRO, DO 117/165.
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did not meet with any success.33 Leopold Amery,34 the British Under-
Secretary of State for the Colonies, urged caution before removing a
principle that helped maintain the unity of the status of the British subject
and also helped avoid overlapping jurisdictions.35 Amery suggested pre-
venting such overlap on the high seas by having the United Kingdom and
the dominions agree to “divide up the oceans among ourselves for inter-
Imperial jurisdiction purposes”.36 While this solution was certainly imagi-
native it was hardly realistic. The difficulties relating to extra-territorial
legislation were to remain a thorn in the side of Imperial or, as they were
later termed, Commonwealth relations and were soon encountered by the
nascent Irish Free State.

DRAFTING THE CONSTITUTION OF THE IRISH FREE STATE

During the summer of 1922, Darrell Figgis became convinced that a grave
omission had been made in the draft Irish constitution. Figgis, as effective
chairman of the committee that drew up the original drafts, had played no
small part in the creation of that embryonic constitution.37 Figgis had
noticed at the eleventh hour that the draft constitution made no reference to
the power of the Irish Free State to pass legislation with extra-territorial
effect. It is likely that his concern at this omission was motivated by a recent
letter to the Times in which Arthur Berriedale Keith, an important authority
on Imperial law, gave his reaction to the draft Irish constitution.38 Although
a staunch believer that the restrictive interpretation of Macleod was legally
sound, Keith also felt that the limitation was “needless and troublesome”
and was of no advantage to the Empire.39 In his letter to the Times he
advised that: “It must be made clear by Imperial Act that Irish legislative
authority extends beyond territorial waters; the point requires to be settled

33. Smuts’ memorandum “The Constitution of the British Commonwealth” advocated
the removal of this limitation on the legislative sovereignty of the dominions by
means of legislation passed by the Imperial parliament. This was the solution
adopted by the Statute of Westminster, 1931. Duncan Hall, Commonwealth- A
History of the British Commonwealth of Nations (London, 1971) appendix A,
pp.964 and 970.

34. (1873–1955). Under-Secretary of State for the Colonies 1919–1922, First Lord of
the Admiralty 1922–1924, Colonial Secretary 1924–1929, Dominions Secretary
1925–1929 and Secretary of State for India 1940-1945.

35. Hall, op. cit., appendix A., p.973. 
36. ibid.
37. Michael Collins was the official chairman of the committee but the burden of other

duties ensured that effective stewardship of the committee devolved onto Figgis.
38. The Times, June 19, 1922.
39 Keith, “Notes on Imperial constitutional law” (1923) 5 Journal of Comparative

Legislation and International Law 275 and Responsible Government in the
Dominions, Vol. I, (Oxford, 1928) p.336. 
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for the Dominions also”.40 Soon after the publication of this letter, Figgis
was inspired to submit an amendment to the draft constitution that he hoped
would place this question beyond the realm of doubt.41 When the matter
came up for discussion in the Dáil Figgis abandoned his own amending
clause in favour of a draft sent to him by Keith himself. After Figgis had
made a number of slight alterations,42 this draft read:

“The laws of the Parliament/Oireachtas shall, save where otherwise
provided in any Act, be in force throughout the territory and the
territorial waters of the Free State/Saorstát Éireann, and all ships
registered in the Free State/Saorstát Éireann; and, save where
expressly so provided in any Act, they shall be binding on Irish
citizens, when beyond the limits of the Free State/Saorstát Éireann, or
on ships not registered in the Free State/Saorstát Éireann.”43

Figgis promoted the acceptance of this clause on the basis that its absence
would create a presumption that Irish laws could not operate with extra-
territorial effect. Nevertheless, his amendment was rejected by the
provisional government. Kevin O’Higgins felt that such a provision would
be meaningless unless it was recognised by other countries. He refused to
enshrine, as a fundamental principle of the Irish constitution, a matter that
Keith had described as an “unsettled point in the Dominions” and that
Figgis himself admitted was a “very vexed” point.44

As a result of the conservative stance taken by O’Higgins, the Irish Free
State came into existence without any degree of clarity as to whether she
possessed the power to legislate with extra-territorial effect. The motivation
behind this caution is open to speculation. It seems likely that the
provisional government wished to avoid adding additional complications to
an already controversial draft constitution that still had to be passed by the
parliament at Westminster. Whatever doubts the Irish had in this area were
not shared by their British counterparts. They felt certain that the Irish
parliament was not competent to pass extra-territorial legislation. The
Colonial Office tried to make this clear by sending a communiqué to the
Irish Governor-General stating that “the powers conferred on your Ministers
and the Oireachtas respectively are not such as to enable them to make new
byelaws or pass further legislation having extra-territorial effect”.45

40. The Times, June 19, 1922.
41. Although it does not seem that the constitution committee considered the question

of extra-territorial legislation, it is worthy of note that George O’Brien secured the
removal of the words “wherever arising in the territorial jurisdiction of Saorstát
Éireann” from Art.68 of Draft A (Art.64 of the Constitution as passed) dealing with
the jurisdiction of the courts. NAI, Department of the Taoiseach, S8953. 

42. 1 Dáil Debates Cols 1189–1190, October 4, 1922. 
43. 1 Dáil Debates Cols 1742–1743, October 19, 1922. 
44. ibid. at Col.1743.
45. Harkness, The Restless Dominion, (New York, 1970), p.112.
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Whatever of the above, it is possible that there were other reasons behind
O’Higgins’ refusal to make a definite stand on this issue in 1922. O’Higgins
may have been aware that the Canadians were engaged in their own effort
to reach agreement with the British Colonial Office on an acceptable
formula that would allow Ottawa to legislate with extra-territorial effect. In
this context it may be recalled that Art.2 of the 1921 Treaty linked the
constitutional status of the Irish Free State to that of Canada. Irish legal
experts were confident that this provision ensured that advances in Canadian
sovereignty would automatically accrue with respect to the Irish Free State.
The prospect of a Canadian solution to the question of extra-territorial
legislation may have been a major factor behind the reluctance of the Irish
government to take a decisive stance on the question of extra-territorial
legislation in 1922. 

THE STATUS OF THE IRISH FREE STATE

In 1920 the Canadian House of Commons passed a unanimous resolution,
subsequently agreed to by the Senate, requesting an amendment to the
British North America Act 1867 that would place Canadian powers to pass
extra-territorial legislation beyond doubt.46 This draft was rejected by the
Colonial Office and alternative wordings were exchanged with the
Canadians over the next two years.47 By 1924 the Canadians had secured an
agreed formula that would have recognised Canadian powers to legislate
with extra-territorial effect, but did so on terms whose limits were ill-
defined.48 This breakthrough was not followed up and the initiative lapsed
until resurrected by the Irish delegation to the Imperial conference of 1926.
In the intervening period the confusion and ambiguity that surrounded this
issue remained unresolved. 

An additional element of complexity with respect to the already difficult
question of extra-territorial legislation arose from the unique position of the

46 This proposed amendment provided that “Any enactment of the Parliament of
Canada otherwise within the legislative authority of the Parliament shall operate
and be deemed to have operated extra-territorially according to its intention and in
the like manner and to the same extent as if enacted by the Parliament of the United
Kingdom.” NAC–ANC, Oscar Skelton Fonds, MG30 D33, Vol. 2, 2–14 Imperial
Conference—Notes and Drafts. The Canadians had rejected earlier British
suggestions that they should simply make use of the loophole provided by
Peninsular and Oriental Steam Navigation Co. v Kingston. TNA–PRO, CO
532/257, Colonial Office memorandum of April 4, 1924. 

47. NAC–ANC, Oscar Skelton Fonds, MG30 D33, Vol. 2, 2–14 Imperial Conference—
Notes and Drafts and TNA–PRO CO 532/257.

48. “An enactment of the Parliament of Canada if expressed to operate extra-
territorially shall have, and be deemed to have had, that operation if and in so far as
it is a law for or ancillary to the peace, order and good government of Canada”.
NAC–ANC, Oscar Skelton Fonds, MG30 D33, Vol. 2, 2–14 Imperial Conference–
Notes and Drafts. 
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Irish Free State. The Irish Free State had been constituted as a dominion of
the British Empire in the aftermath of the signature of the 1921 Treaty. Yet,
she was also a former part of the “mother country” or the United Kingdom
of Great Britain and Ireland. The Irish had inherited a number of
Westminster Acts containing provisions claiming extra-territorial effect that
specifically applied to Ireland. Many of these Acts, such as the Steam
Trawling (Ireland) Act 1889 and the Fisheries (Ireland) Act 1901, gave
government departments the power to pass laws that imposed penalties for
acts committed outside Irish territorial waters. When the British Law
Officers examined this legislation in 1923 they concluded that the Acts in
question, together with the by-laws passed under their authority, had
survived the creation of the Irish Free State and so remained in force.
Having conceded this, the Law Officers went on to conclude that the Irish
Free State could not amend these Acts, pass any further by-laws under their
authority or pass any new legislation in pari materia that had extra-
territorial effect.49 One Colonial Office memorandum admitted that “It
would be difficult to conceive a more extraordinary anomaly”.50

A STRONGER STANCE

As seen earlier, the reaction of the Irish government in 1922 to this controversy
over extra-territorial legislation was one of extreme caution. Whether
motivated by concerns as to the possible reaction of the British government or
by hopes of a Canadian solution, Irish policy with respect to the question of
extra-territorial jurisdiction could be characterised as one of “wait and see”. By
1925, the Irish courts took a far more robust position on this question and
openly rejected the restrictive interpretation of Macleod. FitzGibbon J. noted,
in the case of R. (Alexander) v Circuit Judge for Cork51 that:

“As at present advised, I am not prepared to hold that legislation in this
country making it a crime for persons to conspire elsewhere against the
peace, order, and good government of this country, or to defraud our
Customs, or to violate our laws is necessarily invalid because of the
secondary opinion of the Judicial Committee in Macleod’s Case, nor that
our Courts would not have full jurisdiction to deal with such offenders if
they should happen to come within the limits of the Saorstát. The Free
State would not, in the cases I have supposed, be enacting laws for places
outside its limits, but would be enacting laws for itself with regard to
persons or acts beyond its limits, and if these laws were essential to the
peace, order and good government of the Free State, I see no ground for
doubting that they would be valid.”52

49. TNA–PRO CO 532/257 Law Officers report, July 21, 1923.
50. TNA–PRO CO 532/257 Colonial Office to the Law Officers, June 29, 1923.
51. [1925] 2 I.R. 165.
52. ibid. at 193. Although a preceding case, R. (Armstrong) v County Court Judge of
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The aftermath of this case saw an important change in the policy of the Irish
government towards the question of extra-territorial legislation. This change
may have been inspired by the decision of the Supreme Court in the
Alexander case or by the obvious failure of the Canadian initiative.
Alternatively, the change in policy may simply have been the result of
growing confidence in the infant Irish Free State. Whatever the reason, it
was clear that by the mid-1920s the Irish government had adopted a
stronger and more decisive line on this issue. The cautious and non-
committal stance assumed by O’Higgins in 1922 was thrown to the winds.
The Irish government now openly assumed the stance that the Oireachtas
already possessed the power to legislate with extra-territorial effect and that
this had been the case since the foundation of the State. FitzGibbon’s
dictum in Alexander was often quoted to support this contention.53

A memorandum drafted by the Canadian Department of External Affairs
in the late 1920s on extra-territorial legislation noted, with no little chagrin,
that “by applying for an amendment [to the British North America Act] the
Canadian Parliament admitted that its possession of such powers was at
least doubtful”.54 The Irish avoided this obvious pitfall by never asking.
Moreover, an Irish government memorandum firmly concluded that a
request by any dominion of the type made by Canada “should not happen
again”.55 When the Irish delegation raised the matter at the Imperial
conference of 1926, they presented the restrictive position as a deviant
theory that required to be put to rest by clarifying the true position. The Irish
delegation presented the following arguments to the 1926 conference:

“It has been sought to impose limitations on the legislative com-
petence of the Members of the Commonwealth of Nations other than
Great Britain by insistence on the contention that the laws of such
members—except where extra-territorial operation is given to them
by the British Parliament—operate only within the territorial area of

Wicklow [1924] 2 I.R. 139 had also held that the Irish courts had jurisdiction to apply
the Workmen’s Compensation Act 1906 in relation to an incident that had occurred
outside the Irish Free State; this judgment was based on the transitory provisions of the
Irish Constitution that applied before the enactment of the Courts of Justice Act 1924.
FitzGibbon would confirm his conclusion in R. (Alexander) v Circuit Judge for Cork
on extra-territorial legislation in Keegan v Dawson [1934] I.R. 232 at 249. See 33 Dáil
Debates Col.2311, March 20, 1930. A.B. Keith might have been seen as having
predicted the reasoning in Alexander in 1922 when he wrote that “The Irish Courts
may be forgiven if they decide to ignore the restrictions laid down by the Judicial
Committee of the Privy Council”. Keith, “Notes on Imperial Constitutional Law”
(1923) 5 Journal of Comparative Legislation and International Law 121 and 274.  

53. For example, see 39 Dáil Debates Col.2299, July 16, 1931. 
54. NAC–ANC, Oscar Skelton Fonds, MG30 D33, Vol. 2, 2–14 Imperial Conference—

Notes and Drafts. 
55. UCD Archives, McGilligan Papers, P35/164, memorandum by J.J. Hearne, 26

August 1929.
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such member. Such a contention is inconsistent with the legislative
autonomy necessarily following from equality of status. Moreover, it
is nowhere expressed in any of the Constitutions of the States of the
Commonwealth that there is any territorial limitation to the operation
of laws duly enacted. It is obviously necessary in modern conditions
that the legislatures of those States should exercise authority with
extra-territorial effect when necessary for the peace, order and good
government of their countries. It would be absurd, for example, to
suggest that legislation making it a crime to conspire outside the
Dominion against the peace, order and good government of that
Dominion, or to defraud the customs of that Dominion or otherwise
violate its laws, would be invalid. It should be made clear that a law
passed by the legislature of any part of the Commonwealth cannot be
invalid or fail to have effect by reason merely of extra-territorial
operation …”.56

The matter was discussed in greater detail in 1929, at a special “Conference
on the Operation of Dominion Legislation and Merchant Shipping
Legislation”. In the weeks preceding the conference the Dominions Office
identified a number of special difficulties that would arise in recognising an
unrestricted right to pass extra-territorial legislation on the part of the Irish
Free State. In particular, the British were uneasy with Irish demands for
identical powers in this area as were enjoyed by Westminster.57 This would
mean that extra-territorial legislation passed by the Oireachtas could
potentially affect all British subjects. It had often been claimed before the
1929 conference that a dominion could only legislate for its own citizens
and for other persons residing in its territory. Only the Imperial parliament,
it was asserted, could legislate for all British subjects in all parts of the
world.58 Concerns were expressed in the Dominions Office as to the
consequences of persons from Northern Ireland being tried in the Free State
for offences committed in Northern Ireland.59 Special considerations
relating to the internal discipline of British armed forces abroad also caused
difficulties given the continued occupation of the Treaty ports.60

56. UCD Archives, McGilligan Papers, P35/184, memorandum of November 2, 1926.
57. UCD Archives, McGilligan Papers, P35/164, memorandum by J.J. Hearne, 26

August 1929. See also TNA-PRO, CAB 32/69 D.L. 2nd Meeting.
58. For example, see Smith, “The Legislative Competence of the Dominions” (1927)

43 L.Q.R. 378 at 381.
59. TNA–PRO, DO 117/183 and DO 117/184. In 1930 the prospect of the complete

removal of the restrictions on the Oireachtas to legislate with extraterritorial effect
caused A.B. Keith to raise concerns that the Irish would be in a position to pass
“financial and other legislation which will exert a severe pressure on Northern
Ireland to enter the Free State”. The Scotsman, February 5, 1930.

60. TNA–PRO, DO 117/184, confidential note on the proceedings.
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The stance assumed by the Irish delegation on the entire question of
extra-territorial legislation was also perceived to be problematic. The
Dominions Office saw the demand for identical powers to those held by
Westminster as an extravagant claim. It was confidently assumed that the
other dominions would accept limited powers.61 This assumption proved to
be incorrect when the Canadians and South Africans refused to accept the
limitations that were proposed.62 Consequently, the 1929 conference
rejected the use of the phrase “ancillary to the peace, order and good
government”, used in the formula offered to Canada in 1924 and repeated
in 1926. These words were seen as unnecessary, lacking in clarity and
carrying the potential of having a limiting effect.63 The danger of these
words being interpreted as having a limiting effect was evident from
remarks made obiter by Ronan L.J. concerning the 1922 constitution in R.
(Armstrong) v County Court Judge of Wicklow: 

“It is remarkable that in defining the powers of the new Legislature
the Constitution went further than the Treaty. The Treaty gave the new
Legislature power to make laws for the peace, order, and good
government of Ireland; but the Constitution says that the Oireachtas is
to have exclusive power to make such laws.”64

By the end of the 1929 conference the uncompromising position taken by
the Irish delegation combined with firm support from Canada and South
Africa had achieved significant results. A draft provision was placed in the
conference report that was clear and unencumbered by limitations:

“It is hereby declared and enacted that the Parliament of a Dominion
has full power to make laws having extra-territorial operation.”65

61. TNA–PRO, DO 117/183.
62. TNA–PRO, CAB 32/69 D.L. 2nd Meeting.
63. Cmd. 3479, paras 41 and 42. TNA-PRO, CAB 32/69 D.L. 1st and 2nd Meetings.

The Irish feared that the question as to whether an Irish law was necessary for the
“peace, order and good government” of the Irish Free State would be adjudicated
by the Judicial Committee of the Privy Council. UCD Archives, McGilligan Papers,
P35/164, memorandum by J.J. Hearne, 26 August 1929. On the significance of
these words with respect to extra-territorial legislation see Trustees Executors &
Agency Co. Ltd. v Federal Commissioner of Taxation (1933) 49 C.L.R. 220 and
Roberts-Wray, Commonwealth and Colonial Law (London, 1966) pp.390–391. It
should be noted that O’Connell argues that the words “peace, order and good
government” were only seized upon by the courts to rationalise the restriction on
extra-territorial legislation in the late nineteenth century when the restrictive
doctrine was already long established. O’Connell, “The Doctrine of Colonial Extra-
Territorial Legislative Incompetence” (1959) 75 L.Q.R. 320.

64. R. (Armstrong) v County Court Judge of Wicklow [1924] 2 I.R. 139 at 151.
65. Cmd. 3479, para 43. 
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This provision was given statutory effect two years later in s.3 of the Statute
of Westminster. It is important to note that this provision left open the
question as to whether a new power was being created or whether an
existing power was being confirmed.66 This was no mere accident but the
result of considerable pressure from the Irish delegation and its final
adoption represented a minor triumph of Irish diplomacy. The deliberate
ambiguity of the provision ensured that the Irish could maintain their
position that the Irish Free State had always had the power to legislate with
extra-territorial effect since the time of its foundation. This ambiguity
proved particularly useful to the Irish government in fending off accusations
in the Dáil of having surrendered vital principles of Irish sovereignty.67

It should be emphasised that there were individuals such as Ernest
Lapointe68 and Henri Bourassa69 in Canada, the dominion that shared a
constitutional link with the Irish Free State, who also believed that the 1929
report and the Statute of Westminster had done nothing more than confirm
a pre-existing power.70 Nevertheless, opinion was divided on this issue and
the Canadians did not share the sense of certainty on this point enjoyed by
their Irish counterparts.71 The position that the Statute of Westminster did
not purport to apply retrospectively caused considerable concern in Canada.
These concerns eventually led to the passage of the Extra-territorial Act
1933. This ensured that Canadian legislation passed before the Statute of
Westminster containing provisions that might be construed as claiming

66. The Privy Council noted in Woolworth (NZ) Ltd v Wynn that “Apparently it was
intended to leave open the view that a Dominion might already have possessed the
power to make laws having extra-territorial operation even apart from the section”.
[1952] N.Z.L.R. 496 at 519. The 1929 report acknowledged that the subject was
“full of obscurity” and that there was “conflict in legal opinion as expressed in the
Courts and in the writings of jurists both as to the existence of the limitation itself
and as to its extent”. Cmd. 3479, para. 38. 

67. 39 Dáil Debates Col.2297, July 16, 1931. 
68. (1876–1941). French Canadian Liberal MP. Minister for Marine and Fisheries,

1921–1924. Minister for Justice, 1924–1926, 1926–1930 and 1935–1941.
69. (1868–1941). French Canadian Liberal and later independent MP. Editor of the

newspaper Le Devoir, 1910–1932.
70. Debates of the Canadian House of Commons, Vol. V, Col 4744, May 9, 1933.
71. Six months before the Statute of Westminster came into effect the Supreme Court

of Canada found a Canadian statute, the Customs Act 1927, having extra-territorial
effect to be ultra vires in Dunphy v Croft [1931] 4 D.L.R. 284. This decision was
reversed by the Privy Council on July 28, 1932, although the court declined to
decide the issue of whether s.3 of the Statute of Westminster had retrospective
effect. Croft v Dunphy [1933] 1 D.L.R. 225 and (1932) 48 T.L.R. 652. The
judgment of the Privy Council in Croft v Dunphy was also seen as suggesting that
the dominions had not been conceded the right by the Imperial parliament to
legislate contrary to international law. A.B. Keith considered such an implied
limitation as “untenable” on grounds that included the assertion that “international
law is still too ill defined to act as a criterion.” Keith, The Constitutional Law of the
British Dominions, (London, 1933) pp.235–236. 



The Foundations of Irish Extra-territorial Legislation 101

extra-territorial operation could not be struck down by the courts. The
radical difference in approach between these two dominions can be seen in
the fact that no equivalent to this was ever passed in the Irish Free State.72

It is also noteworthy that the wording of the 1929 report and s.3 of the
Statute of Westminster refrained from limiting the recognition of dominion
extra-territorial jurisdiction to dominion nationals.73 This recognised that
the dominions had the power to punish foreigners and other classes of
British subjects who conspired abroad to violate their laws. It should be
recalled that such a power would not have been available to the Irish Free
State under the formula provided by A.B. Keith and Darrell Figgis in 1922.
Their proposed amendment to the 1922 constitution would have ensured
that Irish extra-territorial legislation would only have been “binding on Irish
citizens, when beyond the limits of the Free State/Saorstát Éireann, or on
ships not registered in the Free State/Saorstát Éireann.”74 Kevin O’Higgins,
who had urged caution in placing such a provision in the constitution, had
now received posthumous justification. 

WIDER ISSUES OF SOVEREIGNTY

This article has examined the origins and conclusion of the dispute over the
power of the Irish Free State to pass extra-territorial legislation. It will now
attempt to show why this issue was of no little importance with respect to
the legal issues that surrounded the sovereignty of the Irish Free State in the
1930s. The dispute over extra-territorial legislation was, after all, just one
of many legal challenges arising from the 1921 Treaty that faced the Irish
Free State in the inter-war years. Nevertheless, its conclusion had
consequences that touched many of the other legal difficulties relating to

72. The insertion of Art.29.8 into the 1937 Constitution by the Nineteenth Amendment
to the Constitution Act 1998 can be seen as indicative of a sense of uncertainty as
to the powers of the Irish Free State to legislate with extra-territorial effect. Art.29.8
provides that “The State may exercise extra-territorial jurisdiction in accordance
with the generally recognised principles of international law”. This broke the
connection established by the former text of Art.3 that linked the powers enjoyed
by the Oireachtas to pass extra-territorial legislation to those enjoyed by its
predecessor in the Irish Free State. It seems likely that Art.29.8 was not inspired by
doubts concerning the limitations of British imperial law but rather by concerns as
to the limitations of public international law in the 1930s. Art.29.8 allows the
powers of the Oireachtas to grow in line with developments in modern public
international law. See Hogan and White, J.M. Kelly – The Irish Constitution,
(Dublin, 2003) p.562.   

73. TNA-PRO, CAB 32/69 D.L. 1st Meeting, CAB 32/69 2nd Meeting, DO 117/183
and DO 117/184. 

74. 1 Dáil Debates Cols 1742–1743, October 19, 1922. Figgis admitted to making a
number of alterations to Keith’s original draft. 1 Dáil Debates Cols 1189–1190,
October 4, 1922. 
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issues of sovereignty. These could now be resolved to the satisfaction of the
Irish government.

One of the most important consequences of the clarification of the power
of the Irish Free State to legislate with extra-territorial effect concerned the
question of Irish citizenship. Contrary to popular belief, the Irish Free State
was not the first dominion to create a separate status of dominion citizen-
ship as distinct from the wider status of the British subject. Canada had
been developing a separate status of citizenship since the beginning of the
twentieth century, as evidenced in the provisions of the Immigration Act
1910 and the Canadian Nationals Act 1921. The Australians had also passed
a Nationality Act in 1920. Nevertheless, the importance to Irish national
sentiment of developing a distinct status of citizenship ensured that the Irish
Free State was the first dominion to place an article in its constitution that
defined a specific status of local citizenship.75 While this was a significant
achievement, the alleged limits on the capacity of the dominions to pass
legislation with extra-territorial effect suggested that the Irish Free State
could not legislate for Irish citizens when such persons travelled beyond the
limits of the 26 counties. If accurate, such a position would have amounted
to a serious limitation of the legal status of Irish citizenship, a status that the
Irish government was anxious to promote on an international basis.
Territorial limits on the ability of the Oireachtas to bind Irish citizens
suggested that the status of Irish citizenship was of purely municipal
significance. Support for such an impression could be derived from the
wording of the definition of Irish citizenship as contained in Art.3 of the
1922 Constitution:

“Every person, without distinction of sex, domiciled in the area of the
jurisdiction of the Irish Free State (Saorstát Éireann) at the time of the
coming into operation of this Constitution, who was born in Ireland or
either of whose parents was born in Ireland or who has been
ordinarily resident in the area of the jurisdiction of the Irish Free State
(Saorstát Éireann) for not less than seven years, is a citizen of the Irish
Free State (Saorstát Éireann) and shall within the limits of the
jurisdiction of the Irish Free State (Saorstát Éireann) enjoy the
privileges and be subject to the obligations of such citizenship:
Provided that any such person being a citizen of another State may
elect not to accept the citizenship hereby conferred; and the conditions
governing the future acquisition and termination of citizenship in the
Irish Free State (Saorstát Éireann) shall be determined by law.”76

75. Art.3 of the 1922 Constitution.
76. Emphasis added. This limiting provision was placed in Art.3 in order to avoid

clashes with the common status of “British nationality” within the Empire/
Commonwealth. The Irish accepted it in place of a provision in Art.3 that would
have read: “Provided that nothing in this Article shall affect the law as to British
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Soon after the powers of the Oireachtas to pass extra-territorial legislation
were clarified at the 1929 conference, J.J. Hearne, legal adviser to the
Department of External Affairs, advocated removing these limiting
provisions from the wording of Art.3.77 Although this was never done, the
Irish Nationality and Citizenship Act 1935 passed by the de Valera
government made it clear that the status of Irish citizenship was effective in
both the municipal and international spheres.78

Clarification that the dominions could pass extra-territorial legislation
also put an end to doubts as to whether the Oireachtas could legislate for
Irish-registered ships outside Irish territorial waters or for Commonwealth
and foreign ships in Irish waters. The clarification of this position together
with the formal removal of the limiting provisions of the Merchant Shipping
Act 1894 considerably enhanced Irish autonomy with respect to shipping.79

These advances in formal sovereignty were quickly followed by advances
of a more symbolic nature. The 1929 conference confirmed that ships
registered in the Irish Free State could now be officially classed under the
term “Irish ships” instead of the common term “British ship” that had
previously applied to the Commonwealth as a whole. An informal agree-
ment reached in 1929 also led to the adoption of Art.5 of the British
Commonwealth Merchant Shipping Agreement of 1931, which recognised
that “the national colours for all ships registered in any part of the
Commonwealth shall be such as may be determined by the Government of
that part”.80 This provision ensured that the tricolour could now be flown
with official status over Irish vessels on the high seas. 

nationality as declared in the British Nationality and Status of Aliens Act 1914, as
amended by any subsequent enactment.” TNA–PRO CAB 21/256 SFC 34.

77. UCD Archives, FitzGerald Papers, P80/603, J.J. Hearne to Stephen Roche, August
21, 1930. 

78. This position is made clear in the long title “An Act to provide for and regulate for
all purposes municipal and international, the acquisition by birth or otherwise of
citizenship of Saorstát Eireann, and the forfeiture and loss of such citizenship, and
to provide for divers matter connected with the matters aforesaid” and in s.34 which
provides that “Every person who is a citizen of Saorstát Eireann by virtue of Article
3 of the Constitution and every person who is or becomes a citizen of Saorstát
Eireann by or under this Act shall be such citizen for all purposes, municipal and
international”. It should be noted that Fianna Fáil TDs made use of the Cumann na
nGaedheal government’s delay in introducing its own proposed Nationality Bill to
question the official position that the Irish Free State had possessed the power to
pass extra-territorial legislation prior to the passage of the Statute of Westminster.
39 Dáil Debates Col.2330, July 16, 1931. 

79. ss.735 and 736 of the Merchant Shipping Act 1894. 
80. TNA–PRO CAB 32/100 E(M.S.)(30)2. The colours flown over Commonwealth

vessels were previously limited by the provisions of s.73 pf the Merchant Shipping
Act 1894. As A.B. Keith wrote, “Ships belonging to British subjects (including
citizens of the Free State) can only carry flags on the principle of the Merchant
Shipping Act, 1984, s.73, which Irish legislation cannot vary.” Keith, The
Constitution, Administration and Laws of the Empire (London, 1924), p.42.
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The conclusion of the dispute over extra-territorial legislation also helped
to ease Irish concerns over Westminster’s continued, although seldom used,
power to legislate for the dominions. Section 4 of the Statute of Westminster
clarified that the British Parliament no longer had the power to pass such
legislation without the consent of the dominion in question. This is, of
course, the provision for which the Statute of Westminster is best known.
The adoption of this provision was, to a large extent, facilitated by the
settlement on extra-territorial legislation. The limits on the ability of the
dominions to legislate with extra-territorial effect provided justification for
the retention of Westminster’s power to pass Imperial legislation even in
relation to the self-governing dominions.81 Indeed, as a consequence of
the difficulties caused by the purported limitation, the Parliament at
Westminster had actually been forced to legislate for the dominions in the
late nineteenth century in a number of diverse areas. For example, matters
pertaining to the custody of prisoners on the high seas were considered to
be beyond the powers of the dominions. Consequently, Westminster had
been compelled to pass such Imperial statutes as the Extradition Acts of
1870 and 1873, the Colonial Prisoners Removal Acts, 1869 and 1884 and
the Fugitive Offenders Act 1881. 

The removal of Westminster’s powers to pass “Imperial statutes” was
one of the reforms most eagerly sought by the Irish government in the
1920s. After all, the entire Irish struggle for self-determination had been
largely about escaping from the clutches of the parliament at Westminster.
With the removal of the restrictive doctrine on extra-territorial legislation
one of the final justificatory grounds for the continued passage of Imperial
statutes relating to the dominions had now been removed. 

The formal recognition of dominion competence to legislate with extra-
territorial effect also affected a theoretical power of veto over dominion
legislation held by the British government known as the power of
reservation. Although this power was considered to be obsolete in most
respects, the Irish could not afford to be entirely complacent as long as it
was theoretically valid and remained enshrined in Art.41 of the 1922
Constitution.82 British legal experts argued that while the power of

81. See Kohn, The Constitution of the Irish Free State (London, 1932), pp.181–182 and
Kennedy, The Constitution of Canada (Oxford, 1922), p.450.

82. Art.41 provided as follows: “So soon as any Bill shall have been passed or deemed
to have been passed by both Houses, the Executive Council shall present the same
for the Representative of the Crown for the signification by him, in the King’s name,
of the King’s assent, and such Representative may withhold the King’s assent or
reserve the Bill for the signification of the King’s pleasure: Provided that the
Representative of the Crown shall in withholding of such assent to or the reservation
of any Bill, act in accordance with the law, practice and constitutional usage
governing the like withholding of assent or reservation in the Dominion of Canada.

A Bill reserved for the signification of the King’s pleasure shall not have any
force unless and until within one year from the day on which it was presented to the
Representative of the Crown for the King’s assent, the Representative of the Crown
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reservation could not be exercised in the great majority of cases, it might be
utilised in relation to a dominion statute that purported to operate with
extra-territorial effect since, in such cases, the dominion would be acting
ultra vires. It was also argued that the power of reservation remained valid
in relation to dominion legislation that in some way affected other members
of the Commonwealth.83 Dominion legislation that claimed extra-territorial
effect certainly had the potential of falling into this category. Clarification
of dominion powers to legislate with extra-territorial effect removed these
justificatory grounds and so ensured that this sword of Damocles hanging
over Irish legislation was now finally removed.84

Another technical issue laid to rest by the clarification of dominion
powers to pass extra-territorial legislation touched on an important aspect
of judicial sovereignty. This concerned the appeal from the Irish Supreme
Court to the Judicial Committee of the Privy Council. Michael Collins and
Arthur Griffith had accepted this controversial appeal with considerable
reluctance in 1922 and by the early 1930s the Irish government was
searching for the means to finally secure its abolition.85 This process was
complicated by a decision made in 1926 by the Privy Council in the
Canadian case of Nadan v The King.86 In this case the Privy Council held
that the abolition of criminal appeals from Canada to the Privy Council by
s.1025 of the Criminal Code of Canada was ultra vires. One of the reasons
given to support this conclusion was that the powers of the Canadian
Parliament were confined to matters falling within the frontiers of that
dominion.87 Such reasoning suggested that Canadian legislation could not
circumscribe the jurisdiction of a tribunal that sat in London and therefore
outside the frontiers of the Dominion of Canada.88 This conclusion ensured

signifies by speech or message to each of the Houses of the Oireachtas, or by
proclamation, that it has received the assent of the King in Council.

An entry of every such speech, message or proclamation shall be made in the
Journal of each House and a duplicate thereof duly attested shall be delivered to the
proper officer to be kept among the Records of the Irish Free State (Saorstát Éireann).”

83. This view had been presented to the Irish during the negotiations that surrounded
the redrafting of the Irish Free State Constitution in 1922. TNA–PRO CAB 43/3
SFC 35. It was repeated by O’Higgins when presenting Art.41 to the Constituent
Assembly. 1 Dáil Debates Cols 1168–1169, October 4, 1922.

84. It should, however, be noted that the danger of the power of reservation being
exercised had largely receded as a consequence of the clarifications made with
respect to advising the Crown in the report of the Imperial conference of 1926.
Cmd. 2768, p.17.

85. See Mohr, “Law without loyalty: the abolition of the Irish appeal to the Privy
Council’ (2002) 37 Ir. Jur. (NS) 187–226.

86. [1926] A.C. 482.
87. ibid. at 492.
88. This territorial basis to the Privy Council appeal suggested by the Nadan decision

proved to be a troublesome conclusion. It directly contradicted remarks made by
the Privy Council with respect to certain Irish appeals in 1923. Speaking for the
Judicial Committee, Viscount Haldane noted that:
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that the limitation on dominion powers to pass extra-territorial legislation
represented a barrier to the Irish Free State’s own cherished ambitions of
abolishing the Privy Council appeal. For this reason alone the clarification
of the powers of the Irish Free State to legislate with extra-territorial effect
was a welcome development. Legislation abolishing the controversial
appeal was finally passed by the Oireachtas in 1933.89

As mentioned earlier, the favourable conclusion to the dispute over extra-
territorial legislation facilitated the resolution of a number of legal
difficulties in the area of sovereignty that faced the infant Irish Free State.
Yet, it should also be emphasised that the clarification that the Oireachtas
could legislate with extra-territorial effect was also important in its own
right. In removing the final justificatory grounds for the passage of
“Imperial legislation” it helped remove a vestigial threat to the authority of
the Oireachtas from Westminster. In addition, it also ensured that the
Oireachtas could now be seen as enjoying a status of equality with the
parliament at Westminster. It confirmed the principle enunciated by Patrick
McGilligan at the Imperial conference of 1926:

“Whatever the Parliament of the United Kingdom can do the Parliament
of any of the Associated States can do; whatever the Parliament of any
other of the Associated States can do, the Parliament of the United
Kingdom can do, but no more.”90

The clarification of the capacity of the Irish Free State to pass legislation
with extra-territorial effect was a significant step in finally confirming the
status of the Oireachtas as a sovereign parliament. 

“The Judicial Committee of the Privy Council is not an English body in any
exclusive sense. It is no more an English body than it is an Indian body, or a
Canadian body, or a South African body, or, for the future, an Irish Free State body
… [T]he Judicial Committee of the Privy Council is not a body, strictly speaking,
with any location. The Sovereign is everywhere throughout the Empire in the
contemplation of the law. He may as well sit in Dublin, or at Ottawa, or in South
Africa, or in Australia, or in India as he may sit here, and it is only for convenience
… that we do sit here [in London].” Hull v M’Kenna, “Freeman’s Journal” v
Fernstrom and “Freeman’s Journal” v Traesliberi [1923] I.R. 402 at 403–4. 

The territorial aspect to the Nadan decision was rejected by the Privy Council itself
in British Coal Corporation v R 1935] I.R. 487 and [1935] A.C. 500 in a decision that
emphasised the “Imperial” nature of the Judicial Committee of the Privy Council. See
also Woolworths (NZ) v Wynne [1952] N.Z.L.R. 496. 

89. Constitution (Amendment No. 22) Act 1933. The Privy Council subsequently
upheld the legality of its own abolition in Moore v Attorney General [1935] I.R.
472 and [1935] A.C. 484.

90. UCD Archives, McGilligan Papers, P35/164, memorandum by J.J. Hearne, August
26, 1929. See also TNA–PRO, CAB 32/69 D.L. 2nd Meeting. Under Art.4 of the
Statute of Westminster the British parliament could still legislate for a dominion if
it obtained the consent of the dominion in question. Such consent was never likely to
be given by the Oireachtas even if constitutional difficulties could be overcome.
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DOMINION STATUS AND THE IRISH FREE STATE

The above considerations do not, however, exhaust the significance of the
final clarification of the ability of the Irish Free State to legislate with extra-
territorial effect. The dispute over extra-territorial legislation reveals many
of the most important aspects of the relationship between the Irish psyche
and the concept of dominion status. It has already been described how Irish
ministers publicly dismissed the restrictive doctrine by focusing on its
supposed origins in the Macleod case and by disputing the correctness of
the obiter statements made by the Privy Council in its judgment. In fact, a
memorandum of the Irish Department of External Affairs, written in either
1929 or 1930, shows that certain figures in the Irish Free State suspected
that the obiter remarks made in Macleod were not entirely without
foundation and that the restrictive doctrine may well have existed in the
early nineteenth century.91 Such suspicions were not, of course, made
public. However, this issue was one of peripheral importance from the
perspective of the Irish government. Fundamentally, the Irish case on extra-
territorial legislation was not based on the correctness or otherwise of
Macleod but on deep-seated perceptions of sovereignty. 

As seen earlier, certain commentators on international law expressed
doubts as to whether the Irish Free State could be seen as constituting a
sovereign state in the 1920s.92 These doubts were not, however, shared by
Irish legal experts or by the Irish government. In his first speech to the
Assembly of the League of Nations in 1923, President W.T. Cosgrave
declared that the Irish Free State had been admitted “to join a solemn
Covenant to exercise the powers of her sovereign status in promoting the
peace, security and happiness … of the human race”.93 A memorandum
written in 1929 by J.J. Hearne, legal adviser to the Department of External
Affairs, drew on Murnaghan J.’s judgment in R. (Alexander) v Circuit Judge
of Cork94 to conclude that Article 1 of the 1921 Treaty must be interpreted as
having created an independent state.95 Hearne argued that, as an independent
State, the sovereignty of the Irish Free State, within its own bounds, was
absolute. Such reasoning militated against any limitations of the legislative
powers of the Oireachtas.96 When placed in this context, the accuracy or
otherwise of Macleod was very much of secondary significance.

Uncompromising perceptions of sovereignty by Irish officials walked
hand in hand with a deep-seated rejection of their country’s legal status as

91. UCD Archives, McGilligan Papers, P35/164, memorandum by J.J. Hearne, August
26, 1929.

92. For example see Noel Baker, The Present Juridical Status of the British Dominions
in International Law (London, 1929), p.356.

93. ibid. at p.355.
94. [1925] 2 I.R. 165 at 170.
95. NAI Department of the Taoiseach, S5340/1, memorandum of July 15, 1929.
96. ibid. and UCD Archives, McGilligan Papers, P35/164, memorandum by J.J.

Hearne, August 26, 1929.
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a British dominion. In general, the Irish government preferred to use such
terms as “member of the British Commonwealth” or “associated state” in
place of the word “dominion”.97 However, the Irish rejection of dominion
status extended beyond mere terminology and had deep psychological roots.
The comparison between Ireland and emerging British colonies in the new
world was often rejected as an insult to Irish dignity. Ireland was frequently
distinguished from the new world dominions on the basis that she was an
ancient nation that had been recognised as a distinct Kingdom in her own
right and had enjoyed a long standing parliamentary tradition of her own
before the Act of Union.98 The position of Great Britain as a “mother
country” was not only seen as offensive but was also considered inaccurate
with respect to Ireland. Irish ministers frequently sought to distinguish the
Irish Free State from the overseas dominions by emphasising Ireland’s
status as a mother country in her own right with a diaspora that constituted
her own “far flung spiritual empire”.99 Such considerations inspired
complex metaphysical arguments to the effect that although the 1921 Treaty
had given the Irish Free State the status of a dominion it had not actually
made the Irish Free State a dominion.100

This deep-seated psychological rejection of dominion status was not only
held by the great majority of the general public in Ireland but was also
shared by members of the Oireachtas, by the legal advisers to the
government and even by members of the judiciary. Given that this was the
case it should not be too surprising that this psychological rejection also
reflected itself within the corpus of Irish law. The decisions of the Irish
courts from R. (Alexander) v Circuit Judge for Cork in the 1920s to In re
Article 26 and the Criminal Law (Jurisdiction) Bill, 1975 contain powerful
affirmations that the Irish Free State had had the power to pass legislation
with extra-territorial effect from the time of its creation. Moreover, these
cases came to this conclusion in a manner that failed to give serious
attention to the doubts on this point that existed as a consequence of the
assumption of dominion status under the 1921 Treaty. In the decision of the
Supreme Court in R. (Alexander) v Circuit Judge for Cork the legal
consequences of the dominion settlement were not rejected but were simply
ignored. In the case of Re Article 26 and the Criminal Law (Jurisdiction)
Bill, 1975 the Supreme Court simply declared that:

“The Court is satisfied that Saorstát Éireann had full power to legislate
with extra-territorial effect from 1922. This was the view of FitzGibbon

97. See UCD Archives, McGilligan Papers, P35/184, memorandum of November 2,
1926.

98. For example, see Swift MacNeill, Studies in the Constitution of the Irish Free State
(Dublin, 1925), pp. vii–ix and 9–10 and Professor Magennis at 17 Dáil Debates
Cols 756–761, December 15, 1926.

99. See “Dublin welcomes the Dominion Premiers” The Star, September 1930.
100. See 14 Seanad Debates Col.1625, July 23, 1931.
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J in R. (Alexander) v Circuit Judge for Cork and, therefore, the Statute
of Westminster, 1931, should be regarded as declaratory of the law
and not as making any change in it.”101

The Supreme Court justified the above conclusion by severing the status of
the Irish Free State from that of the new world dominions. It focused on
“the all important distinction that the Constitution of Saorstát Éireann
derived its authority, not from any Act of the Imperial parliament but from
an Act of the Dáil, while the constitutions of the other Dominions derived
their authority from Acts of the imperial parliament”.102 Having made this
distinction, the court noted that “If there was any doubt about the position of
the other Dominions it was dispelled by s. 3 of the Statute of Westminster,
1931”.103 Although the terms used in this judgment, in particular the references
to the “other Dominions”, might suggest that the Supreme Court regarded the
Irish Free State as a dominion, the nature of its reasoning inevitably leads to
the opposite conclusion. Similar denials of dominion status can be found else-
where in Irish jurisprudence, most notably in decisions concerning the survival
of Crown prerogatives. The decisions of the Supreme Court in Byrne v
Ireland104 and Webb v Ireland105 were based on a perception of the Irish
Free State as a sovereign state founded on principles of popular sovereignty
from the time of its inception while rejecting legal considerations based on
dominion status.106 Similar perceptions underpinned the Irish position
throughout the controversy over extra-territorial legislation.

101. [1977] I.R. 129 at 148.
102. ibid. The court in this case chose to focus on the Constitution of the Irish Free

State (Saorstát Éireann) Act 1922 passed by the Dáil at the expense of the Irish
Free State Constitution Act 1922 passed by Westminster. For an earlier assertion
of this “Irish origin” of the 1922 constitution see the judgments of Kennedy C.J.
and FitzGibbon J. in State (Ryan) v Lennon [1935] I.R. 170.

103. ibid. Emphasis added.
104. [1972] I.R. 241
105. [1988] I.L.R.M. 565.
106. See Kelly, “Hidden Treasure and the Constitution” (1988) 10 D.U.L.J. 5 and Niall

Lenihan “Royal Prerogatives and the Constitution” (1989) 24 Ir. Jur. (NS) 1. The
decision of the Supreme Court in Re Irish Employers Mutual Insurance Association
Limited [1955] I.R. 176 concerning the prerogative giving priority of payment to
Crown debts is also interesting in this context. Kingsmill Moore J., in denying that the
prerogative had survived the creation of the 1922 Constitution, placed a great deal of
emphasis on the contrasting historical circumstances in which the Dominion of
Canada and the Irish Free State had come into existence. Nevertheless, certain obiter
remarks made during the course of this judgment seem to accept the limitations on
the ability of the Irish Free State to legislate with extra-territorial effect: 

“[I]n 1921 the autonomy of the Dominion of Canada was restricted in various
ways. It was subject to the supremacy of the Imperial Parliament by the
Colonial Laws Validity Act, 1865; its Parliament could not pass laws having an
extra-territorial effect … It seems to me that Article 2 [of the 1921 Treaty] was
intended to impose on the new Free State those limitations on autonomy and
restrictions of status at least until the law practice and constitutional usage of
Canada was changed.” [1955] I.R. 176 at 218.





In the late 1930s, the Irish Free State changed its Constitution and even
changed its name. The State gradually shed its links to the entity that was
increasingly called the “British Commonwealth of Nations”. The
confidence that came with strengthened sovereignty further buttressed the
Irish claim that the State had always possessed the power to pass extra-
territorial legislation. As the decades passed the confidence of this assertion
increased until any recollection that this position had once been in serious
doubt faded from collective memory.
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