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Note 

This is a very early draft of my Northern/Irish Feminist 
Judgments Project decision in MhicMathúna v Ireland. You can 
access the actual Supreme Court decision here.  

The Come Here to Me Blog has a profile of one of the plaintiff’s 
in this case, Una Bean Mhic Mathúna, that can be accessed 
here. 

 

Feedback on this draft is very welcome liam.thornton@ucd.ie 
and I appreciate if you would not cite this draft.  

 

 

 

 

 

Dr Liam Thornton is a lecturer in law in UCD School of Law and 
member of UCD Human Rights Network. 
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Una MhicMathúna and Seamus MacMathuna, Plaintiffs v. 
Ireland and the Attorney General, Defendants 

[S.C. No. 105 of 1989] 

Supreme Court        14 July, 1994 

Pursuant to the provisions of Article 34, s. 4, sub-s. 5, a single judgment of the 
Supreme Court was delivered. 

 

Thornton C.J.           14 July, 1994 

I. INTRODUCTION 
Una MhicMathúna and Seamus MacMathúna married in February 1969. Una gave 

birth to nine children between November 1969 and October 1983. Seamus is 

employed by Comhaltas Ceoltoiri Eireann as a promoter of Irish music with gross 

earnings of IR£265 per week, with a net take home pay of IR£193 per week. Una 

has not being in paid employment since her marriage, and has dedicated herself to 

the home and children full time. In evidence before the High Court, Una spoke of the 

financial difficulties that the family face, suggesting that she may have to enter paid 

employment or the family may have to emigrate so as to make ends meet (see, 

[1989] 1 I.R. 504 at 506).  

As is explored in more detail below, Una and Seamus, while not wishing for 

allowances and social assistance payments to be reduced for any other category of 

parent, argue that legislative reduction and ultimately the withdrawal of child tax free 

allowances between 1978/1979 and 1986/1987 and provision of social assistance 

allowance for unmarried mothers, is invidious discrimination and a fundamental 

attack against the marital family, in breach of Article 40.1 and Article 41 of the Irish 
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Constitution. In evidence placed before the High Court ([1989] 1 I.R. 504 at 506-

507), the plaintiffs’ sought to adduce that the reduction in tax free allowances from 

Seamus’ salary, from IR£240 to nil, and various increases in social welfare payments 

for their children, amounted to an average 6.8% increase per annum for a nine year 

period, from 1978/1979 to 1986/1987. This was far short of the 12.3% per annum 

consumer price index increase. The plaintiffs also introduced various comparators, 

including an unmarried single mother with nine children who had children the same 

age as the MhicMathúna family, would have received IR£2,197.22 more in social 

welfare payments. This was an average rise of 14.4% per annum in social welfare 

assistance payments, and was 1.9% over the consumer price index increase for this 

period.  

The defendants argue that the State is entitled to take into account the different 

social functions of unmarried mothers in determining that such persons are in need 

of greater support under Article 40.1 of the Constitution. Article 41 of the Constitution 

does not require the State to ensure that the constitutional family, at all times, must 

be treated better or equally to an unwed mother, or any other societal group however 

so categorised. It is, the defendants argue, a matter for the Oireachtas to consider 

whether social assistance payments and tax free allowances should or should not be 

provided to any family form, be they the constitutionally protected family or 

otherwise.  

II. BASIS OF LEGAL CHALLENGE 

While the plaintiffs had the assistance of counsel in the High Court, the plaintiffs 

represented themselves before the Supreme Court. With that in mind, the Court 
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needs to be mindful that arguments put by the plaintiffs’ as lay litigants, may not be 

as carefully crafted as the arguments presented by the defendants.  

In the High Court, the plaintiffs’ based their constitutional challenge on the following 

grounds:   

1. Section 138A of the Income Tax Act ,1967 (as inserted by section 4 of the 

Finance Act, 1979 and as subsequently amended) provides a child tax free 

allowance for widowed persons of IR£1,500 and IR£2,000 for other persons, 

including single mothers (as provided for by section 3 of the Finance Act, 

1986).  The plaintiffs’ are not entitled to this allowance, as they do not meet 

the statutory requirements as set down by the Oireachtas.  

 

2. The withdrawal of all tax-free allowance supports for married parents with 

children (with the exception of incapacitated dependent children) by virtue of 

section 4 of the Finance Act, 1986, has resulted in the violation of 

constitutional rights of the plaintiffs’ in that a person should be entitled to 

provide for their own family out of their own resources.  

 

3. Section 197 of the Social Welfare (Consolidation) Act, 1981 (re-enacting 

Section 8 of the Social Welfare, Act 1973) provided for a social assistance 

payment for women with children who were unmarried. Una MhicMathúna is 

not entitled to this payment, by virtue of her marital status.  

In the Supreme Court, the MhicMathúna’s have made it clear that they do not seek 

to challenge payments for any other form of family, including unmarried mothers, but 

what they are seeking is an increase in their income, be it by means of increasing tax 
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free allowances and/or social welfare allowances. That is not to say that the 

preoccupation of the plaintiffs with single mothers in particular has dissipated. 

However, the Court was faced with some difficulty in pinpointing the precise grounds 

of appeal now forwarded by the plaintiffs’. The Court understands the core 

constitutional questions, arising from the plaintiffs’ arguments on the appeal to 

aspects of Carroll J’s decision to be the following: 

1. The Taxation Questions: Whether the statutory exclusion of the plaintiff’s to 

particular child tax free allowances is contrary to Article 40.1 and/or a State 

sanctioned attack on the constitutional marital family as protected under 

Article 41? 

2. The Social Assistance Question: Is the provision of a social assistance 

payment for unmarried female parents an attack on the constitutionally 

protected family?  

3. The Socio-Economic Rights Question: Apart from the two grounds above, 

is there a constitutional failure on part of the State, vis-à-vis protection of the 

marital family, where the plaintiffs’ claim that they are unable to make ends 

meet.  

 

Before dealing substantially with these arguments, a further argument that was 

raised in the Supreme Court by the plaintiffs’ needs to be considered. The plaintiffs’ 

claim that Article 7 of the Social Welfare (Social Assistance Allowance) Regulations, 

1973 acts as an inducement for married women to leave their husbands, so as to 

claim unmarried women’s social assistance allowance. 
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Article 7 of the Social Welfare (Social Assistance Allowance) Regulations, 1973 (S.I. 

No. 190) provides:  

 

“A woman shall be disqualified from receiving an allowance if and so 

long as she and any person are cohabiting as man and wife.”  

This argument is based on a misunderstanding by the plaintiffs’ of the effect of this 

Regulation and a misreading, when read with Section 197 of the Social Welfare 

(Consolidation) Act 1981. As Una is married, even if she were to leave her husband 

Seamus, she would not be entitled to unmarried mother’s social assistance payment. 

Although not mentioned during argument, but so as to cover all basis, the Court 

wishes to inform the plaintiffs, that even if Una did gain a judicial separation under 

the Judicial Separation and Family Law Reform Act 1989, this does not have the 

effect of extinguishing the marriage, given as Article 41.3.2 of the Constitution 

provides: 

“No law shall be enacted providing for the grant of a dissolution of marriage.” 

As the primary legislation sets down categorically (amongst other things) in section 

197(1)(a) of the Social Welfare (Consolidation) Act 1981, that a woman must be 

unmarried before entitlement to this social assistance payment can be granted. With 

this ground of challenge disposed of, the Court now needs to turn its mind to the 

three significant constitutional questions.  

III. THE TAXATION QUESTIONS 

As noted above, the plaintiffs’ provided detailed statistical analysis of their own 

economic means, state supported provision and otherwise, in the High Court. A core 
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argument that state support did not keep pace with the Consumer Price Index (in 

comparison to a single mother who received state support slightly above the 

Consumer Price Index). The plaintiffs preferred to receive tax-free allowances, rather 

than forms of social assistance payments. The Governments policy preferences for 

the reformulation and eventual abolishing of child based tax free allowances for 

persons in the same position as the plaintiffs’ (i.e. a married couple) had at one time 

been entitled to, was due to this tax free allowance unduly favouring persons who 

were high earners. Those on lower earnings did not receive the same degree of 

benefit from child tax-free allowances. However, the Oireachtas did, by virtue of 

Section 3 of the Finance Act 1986, maintain a child tax free allowance for widowed 

persons (of IR£1,500) and unmarried mothers (IR£2,000). Are such distinctions, 

between married parents tax-free allowances and categories of other single parents 

tax-free allowances, permissible?   

At this juncture, it is essential that the constitutional order for decisions on taxation 

and social welfare policy be considered.   

Article 11 of the Constitution provides: 

“All revenues of the State from whatever source arising shall, subject to such 

exception as may be provided by law, form one fund, and shall be 

appropriated for the purposes and in the manner and subject to the charges 

and liabilities determined and imposed by law.” 

Article 17.2 of the Constitution provides: 

“Dáil Éireann shall not pass any vote or resolution, and no law shall be 

enacted, for the appropriation of revenue or other public moneys unless the 
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purpose of the appropriation shall have been recommended to Dáil Éireann 

by a message from the Government signed by the Taoiseach.” 

Article 45 of the Constitution is concerned with “principles of social policy …intended 

for the general guidance of the Oireachtas” and “shall not be cognisable by any 

Court”. However, as Kenny J. stated in Ryan v Attorney General [1965] IR 294 at pp. 

335-336, the Court may take into consideration Article 45 “when deciding whether a 

claimed constitutional right exists.” In the same manner, this Court considers that 

Article 45 also allows organs of State, in particular the Oireachtas,  as the 

democratic expression of the Peoples’ will in social and economic policy matters, to 

be best disposed to ensuring a just social order, subject to the requirements and 

obligations of the Irish Constituion.  

The Oireachtas, as recognised in Article 45.1 of the Constitution,  

“shall strive to promote the welfare of the whole people by securing and 

protecting as effectively as it may a social order in which justice and charity 

shall inform all the institutions of the national life.” 

Similarily, Article 45.2 of the Constitution obliges the State to: 

“… direct its policy towards securing:– 

i That the citizens (all of whom, men and women equally, have the right to an 

adequate means of livelihood) may through their occupations find the means 

of making reasonable provision for their domestic needs. 

ii That the ownership and control of the material resources of the community 

may be so distributed amongst private individuals and the various classes as 

best to subserve the common good.” 
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In a similar vein, the State commites itself, through the veichle of Article 45.4.1 of the 

Constitution  

“…. to safeguard with especial care the economic interests of the weaker 

sections of the community, and, where necessary, to contribute to the support 

of the infirm, the widow, the orphan, and the aged.” 

This Court has had to explore issues relating to constitutionality of taxation statutes 

on previous occasions. This Court has been referred to the case of Murphy v 

Attorney General [1982] 1 IR 241. In this case, the plaintiffs’ successfully challenged 

various sections of the Income Tax Act, 1967 (as amended) as being an 

unconstitutional attack on the marital family. The plaintiffs’ assert that they do not 

wish the statutes they seek to challenge, to impact upon tax allowance of other 

groups or individuals in Ireland. As was held in Maher v Attorney General [1973] IR 

140, the task of Courts is not to re-write legislation, but simply to decide on its 

constitutionality. In the Supreme Court, the plaintiffs’ adopted a more limited 

argument that in the High Court, not wanting a tax-free allowance for disabled 

children to be impacted by the challenged provisions. If the legislation is to fall, it 

must do so in its entirety. Carroll J. in the High Court clearly stated this principle, 

noting at p. 510 of the report that,  

“In declaring a section of an Act to be unconstitutional the court cannot delete 

part of a section if to do so would amount to an amendment rather than 

interpretation”  

As stated by this Court in Madigan v Attorney General [1986] ILRM 136 at 161 by 

O’Higgins C.J., the State is constitutionally empowered to collect taxes and distribute 

those taxes in “accordance with the principles of social justice and having regard to 
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the exigencies of the common good”. In Madigan v Attorney General [1986] ILRM 

136, that plaintiff had challenged the constitutionality of the imposition of a residential 

property tax in the Finance Act 1983. In the course of that decision O’Hanlon J. 

noted (at p. 151) that  

“very considerable latitude must be allowed to the legislature in the 

enormously complex task of organising and directing the financial affairs of 

the State” 

This Court agrees with O’Hanlon J’s assessment, however would add that while the 

State has considerable latitude, this could never offend against constitutional rights 

of individuals in the State. Therefore, in exploring the plaintiffs’ Supreme Court 

arguments, this Court must consider whether Section 138A of the Income Tax Act, 

1967 (as inserted by section 4 of the Finance Act, 1979) is unconstitutional.  

a. Are differences in child tax-free allowances unconstitutional 

discriminations?  

The first limb of the plaintiffs’ arguments on taxation invokes Article 40.1 of the Irish 

Constitution.  

Article 40.1 states: 

All citizens shall, as human persons, be held equal before the law.  

This shall not be held to mean that the State shall not in its enactments have 

due regard to differences of capacity, physical and moral, and of social 

function.  
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There is a clear differentiation between the lack of entitlement of the married 

plaintiffs’ to tax free allowances under Section 3 of the Finance Act in comparison 

with other one parent families. The core focus on this Courts adjudication therefore 

need to be on whether the Oireachtas is constitutional permitted to differentiate. 

Treating all cateogories of persons equally, despite differences in capacities or social 

functions, may in fact result in treating persons unequally.  

Legislative provisions will only be struck down where these are:  

“arbitrary, capricious or otherwise not reasonably capable, when objectively 

viewed in the light of social function involved, of supporting the selection or 

classification complained of” (Dillane v Ireland [1980] ILRM 167 at 169).  

As was noted by this Court in Murphy v Attorney General [1982] IR 241 at p. 284, 

distinctions between taxation entitlements of married couples, and other non-marital 

family forms does not automatically raise concerns as regards the constitutional 

protection of equality. As stated by Carroll J. in the High Court [1989 1 I.R. 504 at p. 

511]: 

“The parent on his or her own has a more difficult task in bringing the children 

up single handedly because two parents living together can give each other 

mutual support and assistance. I have no doubt that the role of a single parent 

is more difficult than that of two parents and that in giving a tax-free allowance 

to a single parent, the Oireachtas recognised that and attempted to alleviate 

it.” 

The plaintiffs, at least in the High Court, utilised unmarried mothers as their core 

comparator, neglecting to focus on the fact that other forms of one parent family also 
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benefited from such child tax free allowances. The differences highlighted by the 

plaintiffs, and focusing only on unmarried mothers as the plaintiffs do, pursues a 

legitimate legislative purpose, which does not in any way violate Article 40.1 of the 

Constitution.  

 

That the Oireachtas has decided to differentiate between the taxation benefits of 

people in situations like the plaintiffs’, and an unmarried mother who is earning a 

living, recognises the significant hardship that unmarried mothers can face, by 

having to raise her child or children alone, and engaging in the labour force. 

Approaching the substantive equality protection provided for in Article 40.1, while 

there is a distinction between the rights of on one hand maritial parents, and on the 

other an unmarried single parent, this distinction is justified. This is justified on the 

basis of: 

i. The historical (and in some cases continuing) condenmatory treatment of 

single parents in and by Irish society, notwithstanding legislative 

developments such as the Finance Act 1986. In 1989, 18% of lone mothers 

were in full time employment, while 7% of lone mothers were in part time 

employment (Millar et al., Lone Parents, Poverty and Public Policy in Ireland, 

(Combat Poverty Agency), p. 45). This child tax free allowance recognises 

the many difficulties lone mothers, and lone parents more generally, face in 

accessing the labour market.  

ii. Lone parents have limited political power as a group. In not treating lone 

parents in a similar fashion in the tax code as marital parents, the State 
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recognises in particular the social, economic and societal disadvantages that 

may be faced by a lone parent;  

iii. The effects of the legislative child focused taxation measures enables (at 

least in part) a lone parent to gain financial autonomy and secure substantive 

socio-economic rights for her family.  

 

b. Are these tax-free allowances an attack on the marital family?  

Even if the child tax allowance, available to categories of single parents, does not 

violate Article 40.1.; is the availability of this tax free allowance for children for certain 

one parent families a violation of Article 41.  

Provisions of Article 41 relied upon by the plaintiffs include:  

1  1° The State recognises the Family as the natural primary and 

fundamental unit group of Society, and as a moral institution 

possessing inalienable and imprescriptible rights, antecedent and 

superior to all positive law.  

2° The State, therefore, guarantees to protect the Family in its 

constitution and authority, as the necessary basis of social order and 

as indispensable to the welfare of the Nation and the State.  

3   1° The State pledges itself to guard with special care the institution of 

Marriage, on which the Family is founded, and to protect it against 

attack.  



MhicMathúna)v)Ireland)) Working)Paper)(Not)for)Citation)) Liam)Thornton)

! 14!

Does this obligation under Article 41.1 and Article 41.3 of the Constitution prevent 

the Oireachtas differentiating between marital couples and lone parent families as 

regards tax free allowances. The answer to this question is: No.  

Article 41 of the Constitution creates  

“not merey a State interest but a State obligation to protect the family” (O’B v 

S [1984] 1 IR 316 at p. 338, per Walsh J.). 

There is no definition of family provided for in the Constitution or in any subsequent 

legislative enactment. Past jurisprudence from this Court and lower Courts have 

tended to interpret Article 41 as protecting the marital family. Walsh J in The State 

(Nicolaou) v An Bord Uachtala [1966] IR 567 stated that the family referred to in 

Article 41 “is the family as founded on the institution of marriage…”. Hamilton J in the 

High Court in Murphy v Attorney General [1982] IR 241 at p. 276 stated: 

“Article 41, which deals with the family, relates only to the family based on 

marriage” 

 

In Murphy v Attorney General [1982] IR 241, this Court found that certain provisions 

of the Income Tax Acts (as amended) violated the State’s obligation to protect the 

family based on marriage. In this case, the plaintiffs’, a married couple, were treated 

less favourably than a co-habiting couple living together. This difference was not 

“compensated for or justified by [other] such advantages or priveleges.” (per Kenny 

J, [1982] IR 241 at 287). In Hyland v Minister for Social Welfare [1989] IR 624, this 

Court found that provisions of the Social Welfare (No. 2) Act, 1985 to be invalid, due 

to its disfavouring of marital families, where a marital couple were IR£11.18 worse off 
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per week in total social welfare allowances, in comparison with a cohabiting couple. 

During the course of this decision, this Court noted that the progressive nature of 

taxation or social welfare, could not act as a defence to an attack on the institution of 

the marital family. In both Hyland and Murphy, the core issue that had to be decided 

was whether differences in taxation and social welfare affecting negatively the 

marital family, were constitutionally permissible.  

Applying the constitutional principles espoused in these cases to the factual sceanrio 

at hand, the Court notes the following: 

1. A variety of one-parent families have special child tax allowances under the 

relevant Finance Acts. The plaintiffs seemed particularly disturbed at the 

presence of unmarried female parents receiving such a tax allowance in the 

High Court; however there has been a significant softening of this concern in 

the Supreme Court. For the avoidance of doubt, this Court states categorically 

that a single unmarried parent and his or her child must, as ‘human persons’ 

have their personhood fully recognised under the Constitution.  

2. These child tax allowances are constitutionally and legislatively permissible. 

Although Article 45 is not cognisable before Courts, constitutional proprietary 

(or otherwise) of legislation must be considered in light of the totality of the 

fundamental rights provisions of the Constitution. While the martial family has 

a recognised special position under the Constitution, this in no way prevents 

the Oireachtas from protecting other vulnerable categories of individuals, 

including families that do not accord with the constitutionally envisioned 

norms.  

3. As is noted earlier in this judgment, a female care giver will, most likely head 

one-parent families. Condemnatory approaches to one parent families, in 
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particular those headed by single women who are unmarried, cannot result in 

legislative or constitutional rights been placed at naught. Protecting the marital 

family, under Article 41.3.1 of the Irish Constitution, should not and cannot 

result in the devaluing of the important social function played within Irish 

society of single parents, be they widowed, deserted or unmarried. The 

majority of people in these legislatively defined categories entitled to tax-free 

allowances on basis of their children, are more susceptible to poverty. The 

Court cannot overlook that the majority entitled to these allowances are 

women, and in the words of Article 41.1.2, their societal contributions are 

“indispensable to the welfare of the Nation and the State”.  

 

The plaintiffs’ also made reference to Article 41.2 of the Constitution, which states: 

2   1° In particular, the State recognises that by her life within the home, 

woman gives to the State a support without which the common good 

cannot be achieved.  

2° The State shall, therefore, endeavour to ensure that mothers shall 

not be obliged by economic necessity to engage in labour to the 

neglect of their duties in the home.  

In L v L [1992] ILRM 115 at 126-127, Egan J. stated: 

“[Article 41.2.1] gives a recognition of the support which woman, by her life 

within the home, gives to the State. [Article 41.2.2] is the one which imposes 

an obligation on the State (including, of course, the judicial arm thereof) to 
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endeavour to ensure that mothers shall not be obliged by economic necessity 

to  engage in labour to the neglect of their duties in the home.” 

This deeply gendered notion of women as mothers and carers is the product of an 

inherently patriarichal society, but one that maintains constitutional protection. As 

McCarthy J. noted this same case  on Article 41.2 (L v L [1992] ILRM 115 at 123-

124): 

“I am not to be taken as holding that these guarantees are restricted to 

mothers of families based upon the institution of marriage. It is because of the 

importance of her life within the home that the State shall endeavour to 

ensure that mothers shall not be obliged by economic necessity to engage in 

labour to the neglect of their duties in the home.” 

This constitutional protection places an obligation on the State to ensure that women 

engaged in caring duties should receive some level of State recognition. That such 

language remains in our basic law is something for the political realm to consider. 

There is little basis for considering a gender-neutral State commitment to the ethic of 

care. In taking this constitutional protection, as it is, McCarthy J’s interpretation of 

Article 41.1.2 captures the essence of its protection. It is not limited to the family, but 

recognition that the State has obligations of support towards women undertaking 

caring duties. Interpreting Article 41.1.2 in a harmonious manner with other 

provisions, in particular as regards Article 40.1, the Oireachtas, is entitled, as this 

Court states above, to have regard to the level of caring duties undertaken by 

unmarried single parents and providing appropriate state assistance for the lone 

parent.      

IV. THE SOCIAL ASSISTANCE QUESTION 
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The introduction of a social assistance allowance for unmarried women with a child 

emerged after the recommendation of the 1972 Commission on the Status of 

Women, where the final report (at para. 338) noted: 

“We consider that there should be some financial support available to an 

unmarried mother who keeps her child…” 

Section 8 of the Social Welfare Act 1973, has been re-enacted by Section 197 of the 

Social Welfare (Consolidation) Act 1981, with further particulars of entitlement set 

down in statutory regulations. In summary, these provisions provide for a payment, 

at rates set by the Oireachtas, for any woman with a child or children, who is (i) 

unmarried and (ii) not living with a man, as husband and wife and (iii) satisfied a 

means test as regards entitlement to this social assistance payment. It is important 

to emphasise that one-parent families face particular hardships in this country. 

According to the Census of the Population 1991, Volume 3, there were 44,071 lone 

parents (38, 235 lone mothers and 5,836 lone fathers). The majority of these families 

live in or at risk of poverty (Millar et al., Lone Parents, Poverty and Public Policy in 

Ireland, (Combat Poverty Agency), p. 45).  

As with taxation issues, there is a heavy onus on the plaintiffs’ to show that particular 

provisions of social assistance legislation are unconstitutional (see, Barrington J. in 

Hyland v Minister for Social Welfare [1989] IR 624 at 639). However, the Constitution 

places on this Court a higher responsibility in giving practical and effective meaning 

to constitutional rights. Even in the arena of social security, constitutional rights come 

into play. In Hyland, social welfare legislation in place at the time treated certain 

categories of cohabiting unmarried partners in a more favourable manner than 

married parties in an analogous situation. This was found to be an unconstitutional 
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attack on the marital family. However, Hyland is of no relevance to the arguments of 

the plaintiffs’ in this case, given that the payment they seek to constitutionally 

challenge, is only available to unmarried mothers.  

This Court has previously undervalued the role of parenting in single parent families. 

In Dennehy v Minister for Social Welfare (unreported judgment, Barron J., 26 July 

1983), the High Court held that the there had not been a violation of the Constitution 

by virtue of provision of a deserted wives allowance under the Social Welfare 

(Consolidation) Act 1981, where no similar benefit accrued to men. The validity of 

this decision was recently affirmed by Costello J. in the High Court in Lowth v 

Minister for Social Welfare [1994] ILRM 378, where similar constitutional arguments 

relating to equality under Article 40.1 between deserted wives and deserted 

husbands was rejected. In the case before this Court, Una Ni MhicMathúna is clearly 

legislatively barred from receiving social assistance payment for unmarried female 

parents. In the High Court, Carroll J rejected the arguments of the plaintiff that 

legislative provision of social assistance payments for unmarried mothers constituted 

an ‘inducement’ not to marry ([1989] 1 IR 504 at 513). The Court accepts that as a 

living instrument the Constitution speaks in present tense. No value is maintained in 

a document that fails to speak to coherently to lived realities of fellow human beings 

in this State. There are ample grounds why the Oireachtas would provide a payment 

for unmarried female parents (and since the Social Welfare Act 1990, the 

introduction of Lone Parents Allowance, which is available to men and women who 

are single parents). Coupled with this courts analysis of the application of Article 40.1 

and Article 41.2, and recognising the unique hardships that can be faced by a single 

female parent raising a child or children, the Oireachtas acted in a constitutionally 

appropriate manner as regards restricting the social assistance payment for 
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unmarried mothers, solely to unmarried mothers. As with this Courts approach to the 

taxation question, constitutional protection of the marital family in taxation issues 

does not prevent the Oireachtas providing social assistance payment to lone parent 

mothers. 

V. THE SOCIO-ECONOMIC RIGHTS QUESTION 

The final issue this Court has to examine relates to the plaintiffs’ arguments that 

without added financial protection from the State, Una may have to seek 

employment outside the home and/or the entire family may have to emigrate in order 

to achieve a reasonable standard of living. This Court has not had an opportunity to 

consider such a novel argument previously. In O’Reilly v Limerick Corporation [1989] 

ILRM 181, members of the travelling community were living in unacceptable 

conditions. Costello J. accepted the following: 

“The plaintiffs…and their children (of which there are 150 under the age of 16) 

live in conditions of great poverty and deprivation. They have no running 

water or toilet facilities; no hard surface on which to place their caravans; no 

means for storing their domestic refuse and no service for its collection. They 

are the persons referred to by the city manager in a report to the city council 

of 4 December 1987 as ‘living in totally unacceptable conditions without basic 

facilities’”.  

 In O’Reilly, the plaintiffs’ argued that Limerick Corporation had failed in their 

statutory duties under the Housing Act 1966, in not providing serviced halting sites, 

with hard surfaces on which their caravans could be placed, toilet facilities, running 

water and a regular refuse collection. The plaintiffs’ in O’Reilly also claimed damages 

on the basis that the State failed to vindicate their constitutional rights, in particular a 
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claimed unenumerated right under Article 40.3.1, given the exceptionally poor living 

conditions that families were being subjected to. In dismissing the plaintiffs’ claims, 

Costello J. stated that such claims, ones of distributive justice, should be advanced 

in the Oireachtas, and not enter the commutative justice realm of these Courts.  

This Court accepts that the other branches of State, the Oireachtas and the 

Executive, are primarily charged with distributing communal resources on the basis 

of political judgment. However, such distribution must also be in accordance with the 

Constitution. While courts will rarely interfere with political decisions relating to 

societal resource allocation by the elected branch, the constitutional protection of 

dignity (Preamble), vindication of personal rights (Article 40.3) of individuals and 

families (Article 41) and an obligation to must be respected, protected and vindicated 

by these Courts. The plaintiffs’ contentions that they are unable to make ends meet, 

falls far short of the circumstances wherein this, or other, Irish Courts could or should 

intervene. While not proven in this instance, there may be occasions where, due to 

the absolute failure of the State to ensure individuals and families have a standard of 

living appropriate to this society, where human dignity is debased, bodily integrity is 

not respected and/or individuals right to develop as a human person is seriously 

hampered.   

Unfortunately in this case, the plaintiffs’ must leave the Court without any remedy for 

the hardships that they face in raising their family.  

The plaintiffs appeared in person 

Solicitor for the defendants: The Chief State Solicitor 


