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SPONTANEOUS ACCOUNTABILITY  

 
Colin Scott* 

 

 

 

INTRODUCTION 

 

Contemporary ideas about governance are dominated by a loss of faith in both 

hierarchical modes of control and state-centric conceptions of governing. This tendency 

has caused both scholars and public policy makers to search for evidence that other 

modes and loci of control are or might be effective in supplementing or replacing 

hierarchy and the state.1  These other modes include governance through networks and 

communities, governance through competition and markets, and governance through 

architecture. Contemporary analysis of governance invites us to reconceptualize 

governing and challenge the centrality of the hierarchical instruments of state law and 

institutions. Such a reconceptualization requires us to examine the full range of 

organizations and modes of control at play in any particular domain, for the purposes of 

understanding both how the regime operates and how it might be enhanced, in terms of 

securing appropriate outcomes. It entails identifying the ways in which diversity in the 

modes of control matches diversity in the way that social and economic activities 

generally are carried out. This chapter extends discussion beyond the modalities of 

control through focusing on the question of how narratives can be developed which might 

give some process-based legitimacy to those regimes which displace state and hierarchy 

at the centre of accounts of contemporary governance. In particular we examine the 

regimes of accountability which emerge more-or-less spontaneously and attach 

themselves to different governance regimes. My use of the term spontaneous here implies 

the emergence of accountability regimes in a manner which is neither intended (or wholly 

intended) nor directed towards particular ends. This is not to suggest that the actors 

involved in at least some accountability structures lack intention or views on ends, but 

rather that accountability regimes, overall, are complex and not liable to be the product of 

intended actions (and therefore not directed towards particular ends). 

 

Accountability is traditionally defined as the obligation to give an account of one’s 

actions to someone else, often balanced by a responsibility of that other to seek an 

account.2 As applied in the public sector accountability commonly refers to the 

hierarchical relationships entailed in the duty of public sector organizations to account for 

                                                 
* ESRC Centre for Analysis of Risk and Regulation and Law Department, London School of Economics. I 

am grateful to Michael W. Dowdle, Philippe Schneider and to Robert E. Goodin for comments on an earlier 

draft of this chapter and to participants in the March 2003 Workshop on Public Accountability at Columbia 

University for comments on the earliest presentation of these ideas.  
1  Better Regulation Task Force, Alternatives to State Regulation (London, 2000); Julia Black, 

"Decentring Regulation: The Role of Regulation and Self-Regulation in a 'Post-Regulatory' World" 2001 

Current Legal Problems 103; Neil Gunningham & Peter Grabosky, Smart Regulation: Designing 

Environmental Policy (Oxford, 1998). 
2  E. Leslie Normanton, The Accountability and Audit of Governments (Manchester, 1966).  
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their activities to elected politicians, to the courts and to public sector audit institutions 

(political, legal and financial accountability, respectively).3 The presence of this template 

of hierarchical accountability for public sector actors is a central aspect of the procedural 

dimension of legitimacy claims for the public sector and is closely linked to ideas of 

control.4 Only at the margins do accountability regimes have to be planned for any 

particular governance regime. 

 

A common response to the accountability problems raised by the recognition of 

hierarchical nature of contemporary governance is to identify deficiencies in 

accountability regimes which might be remedied by applying hierarchical and ex post 

accountability mechanisms to the diffuse nodes of power. Contrary to that approach this 

chapter argues that different governance mechanisms bring with them distinctive 

accountability templates – the modality of control shapes accountability as much as the 

other way around.  

 

We examine the potential for the phenomenon of spontaneous accountability to offer a 

superior narrative for understanding the legitimacy of governance as being rooted within 

the distinctive accountability templates which attach to the particular modalities of 

control. Thus markets, networks and communities each have distinctive accountability 

features which are integral to their capacity to operate as modes of control. In each case 

these accountability templates are in part spontaneous features and in part supplied by 

state underpinning. The analysis generates a puzzle surrounding the existence of a less 

well explored fourth modality of control, said by some to be randomness and by others to 

be architecture. However it is conceived, the problem with this fourth modality is that it 

does not appear to offer an accountability template. The limits to spontaneous 

accountability with the often discussed ‘fourth modality of control’ present an important 

challenge which is resolved in this chapter by suggesting that design, by itself, is less 

than a full modality of control precisely because it does not create responsibility on the 

part of the regulator or human agency on the part of the object of regulation. At best 

design is an adjunct to, or technique available within, the other modalities.  

 

More generally robust accountability templates are likely to be generated where control is 

premised on a combination of two or more modalities of control such that hybrid 

accountability regimes are generated. Thus spontaneity in accountability tends to be 

oriented around hybrid rather than archetypical accountability templates. We argue in this 

chapter that such hybrid accountability templates are a product of evolution in particular 

domains. A central consequence of this understanding of the phenomenon of 

accountability is that its character is more pragmatic than planned. Such spontaneous 

evolution of the accountability templates observable within particular domains creates a 

problem for any attempt to conceive of accountability structures as being amenable to 

processes of institutional design and planning. While we do not question the possibility of 

                                                 
3  Rubin (this volume); Richard Mulgan, Holding Power to Account: Accountability in Modern 

Democracies (London, 2003). 
4  Robert Behn, Rethinking Democratic Accountability (Washington DC, 2001); Bruce Stone, 

"Administrative Accountability in the 'Westminster' Democracies: Towards a New Conceptual Framework" 

(1995) 8 Governance 505.  
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making interventions to change the character of accountability templates, such 

interventions are, necessarily, mediated through changes in the regime itself which may 

not be predictable. 

 

I. MODES OF CONTROL AND ACCOUNTABILITY TEMPLATES 

 

The bias towards hierarchical modes of control evident in much thinking about 

governance historically has derived from the idea that governance is something that is 

done by governments through law. It may be more helpful to displace the focus on 

government and its various institutional forms (for example departments, agencies and 

boards) with a regimes approach of the type developed in international relations 

scholarship and applied to regulatory governance.5 A regimes approach invites us to look 

beyond governmental actors to the role of firms and non-governmental or civil society 

organizations as powerful participants in governance regimes, in both policy making and 

implementation, but also as originators and developers of governance beyond the state.6 

Firms have a key role in organizing their own management and compliance, but also in 

governing others through their decision making.7 Alongside this shift in organizational 

focus we need to consider alternatives and supplements to the hierarchical modality of 

control.  

 

Social science analysis of mechanisms of governance has long recognized the existence 

of three basic modalities organized around hierarchy, competition or market, and 

community.8 Recognition of the distinctive structures and properties of these three sets of 

institutions is said to be a defining feature of the modern state.9 The search for the 

appropriate balance between these three modes of governance is one of the basic 

questions of contemporary political theory10 and an issue preoccupying both practitioners 

and analysts of public management.11  

 

The analysis of variety in modalities of control enables us to see the narrowness of 

conceiving of governance as consisting exclusively of what state organizations do using 

hierarchical instruments, whilst opening up the possibility of seeing control through 

                                                 
5  Marc Allen Eisner, Regulatory Politics in Transition (Baltimore, 2000).Christopher Hood, Henry 

Rothstein & Robert Baldwin, The Government of Risk (Oxford, 2001).  
6  Peter Grabosky, "Beyond the Regulatory State" (1994) 27 Australian and New Zealand Journal of 

Criminology 192;  Peter N. Grabosky, "Using Non-Governmental Resources to Foster Regulatory 

Compliance" (1995) 8 Governance 527; Neil Gunningham & Peter Grabosky, Smart Regulation.  
7  Christine Parker, The Open Corporation:  Self-Regulation and Democracy (Melbourne, 2002). 
8  See Mashaw (this volume); Robert E. Goodin, "Democratic Accountability: The Distinctiveness of 

the Third Sector" (2003) XLIV European Archives of Sociology 359; Claus Offe, "Civil Society and Social 

Order: Demarcating and Combining Market, State and Community" (2000) XLI Revue Europeennes de 

Sociologie 71; Jon Pierre & B. Guy Peters, Governance, Politics and the State (Basingstoke, 2000). 
9  Jerry L. Mashaw (this volume) 
10  Samuel Bowles & Herbert Gintis, "Social Capital and Community Goverance" (2002) 112 The 

Economic Journal 419.  
11  Christopher Hood, The Art of the State (Oxford, 1998).  
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market and community-based control as alternatives or supplements to hierarchy.12 

Whilst the existence of three modalities of control associated with the state, the market, 

and the community is well established in the literature, some argue that there is a fourth 

distinctive modality premised upon, variously, the possibilities of contriving randomness 

into the control of human behavior,13 and the use of architecture as a physical inhibitor on 

human behavior.14  

 

The analysis of three or perhaps four modalities of control emergent within contemporary 

governance arrangements has been deployed chiefly with a focus on understanding the 

available variety of bases for governing, controlling, or regulating social and economic 

activity. Within the study of public management the analysis makes clear the possible 

alternatives to hierarchy and law as the means to make difficult resource allocation 

decisions, to evaluate the effectiveness of public services, or to steer such service 

provision in new directions. 

 

Our interest in this chapter is on the accountability implications of recognizing and 

deploying these different modalities of control. Each modality has associated with it an 

‘accountability template’ – distinctive features of the control dimension which map onto 

and generate distinctive dimensions of accountability. In this section we discuss each 

modality of control and examine the characteristics of its associated accountability 

template.  

A. Hierarchical Governance 

Within a state-centric conception of regulatory governance control is premised upon the 

use of law to make rules or standards, the capacity of departments and agencies to 

monitor for compliance, and the power to apply or to seek the application of formal 

sanctions to those whose behaviour deviates from the required norms. In practice, of 

course, much regulatory activity is rather less mechanical than the model suggests and 

involves the assertation of mandates over activities for which there is no legal basis, and 

responsive approaches to enforcement which do not routinely invoke the power to apply 

formal sanctions. 

 

The hierarchical model of governance based on the activities of departments and 

governmental agencies is attractive because it has a good fit with theories of 

constitutional governance and delegation of power. It is a necessary incident of the use of 

public law as the basis for control that it brings into play an accountability template.15 For 

example, New Public Management (NPM) reforms have been advanced as significant 

alternatives to hierarchy in public governance. But research in the UK found that NPM 

reforms, which involved a significant downsizing of the public sector, were accompanied 

                                                 
12   Julia Black, "Decentring Regulation: The Role of Regulation and Self-Regulation in a 'Post-

Regulatory' World" 2001 Current Legal Problems 103.  
13   Hood, The Art of the State . 
14  Lawrence Lessig, Code: and Other Laws of Cyberspace (New York, 1999).  
15  Mulgan, Holding Power to Account. 
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by massive growth in ultimately bureaucratic mechanisms of oversight over public sector 

activity.16  The observation of these oversight structures forms a central part of claims 

that the UK continues to embrace the regulatory-state model of governance in the 1980s 

despite these NPM reforms.17 Within the OECD generally the picture is more mixed, 

with evidence of effective enhancements to bureaucratic accountability template in some 

domains in some jurisdictions, but not in others.18  In all this variation, it is possible to 

identify a distinctive hierarchical accountability template which attaches more or less 

spontaneously to the use of public law as the basis for organizational and normative 

change.  

B. Governance Through Markets and Competition 

Control through markets and competition is premised upon the idea that the behavior of 

dispersed buyers and sellers, when aggregated, creates a discipline on all actors in the 

market determining not only price but also the acceptable ratio between quality and price. 

The central mechanism of this modality is competition. Thus a form of standard is set 

through the interaction of buyers and sellers, which also forms the basis for monitoring 

and rewarding of compliant behavior through loyalty and punishing deviant behavior 

through exit.19 Markets are not restricted to product markets, but also include markets for 

capital and labor in which similar disciplines apply.20  In processes of public management 

reform one attraction of markets as determinants of how resources are allocated and used 

is precisely the tendency to remove from governments the responsibilities for these 

matters.21 

 

Many market actors exercise power over others in a way that they are not simply takers 

of market signals as to the price and quality of products, but actually regulators of other 

actors. Thus insurance companies are key regulators of public and private actors in 

respect of their risk-related behavior.22 Credit rating agencies similarly set standards and 

monitor for compliance in respect of the financial behavior of both firms and 

governments. There is a market for the products offered in both these sectors but the 

market driven behavior of the firm causes them to exercise power over others. 

 

With markets we may want to analyze the strength of the pull of market mechanisms over 

decision making and ask whether it can perform similar functions to more traditional 

accountability structures. Control through competition centrally involves the discipline 

                                                 
16  Christopher Hood et al., Regulation Inside Government: Waste-Watchers, Quality Police, and 

Sleaze-Busters (Oxford, 1999). 
17   Michael Moran, The British Regulatory State: High Modernism and Hyper-Innovation (Oxford, 

2003).  
18  Christopher Hood et al., Controlling Modern Government: Variety, Commonality and Change 

(Cheltenham, 2004).  
19   Albert O. Hirschman, Exit, Voice and Loyalty: Responses to Decline in Firms, Organizations and 

States (Cambridge, Ma., 1970).  
20  Mashaw (this volume) 
21   Freeman (this volume); Hugh Collins, Regulating Contracts (Oxford, 1999), p. 19. 
22   Richard V. Ericson, Aaron Doyle & Dean Barry, Insurance as Governance (Toronto, 2003).  
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that is involved in participating in a market. Accountability here emphasizes results.23 

The mechanism of “the invisible hand”, as Adam Smith famously described it, is 

premised upon individuals acting in pursuit of their self interest24 and it is those actions in 

aggregate which discipline others. The selfish pursuit of self-interest, as motivation, is 

liable to be condemned within many hierarchical and community settings, but applauded 

within the market. A key feature of market accountability is its ‘intensive’ nature and 

straightforward metrics of success and failure.25 It is this aspect which has generated 

renewed faith in markets to exert accountability on public service providers under 

conditions where both more hierarchical structures of accountability and more diffuse 

structures of accountability (see below) are perceived to have failed.26  

 

The introduction of competition also brings with it, more or less spontaneously, new 

forms of accountability.  This is particularly evident in those environments which use 

competition as a regulatory device in the absence of markets or real markets A key virtue 

claimed for publication of data about the performance of educational institutions is that it 

enables users of services to use the information to make choices. Provided users have real 

choices to make then those choices create competitive pressures which simultaneously 

offer control over service providers and a measure of accountability for the allocation, 

quality and, sometimes, price of those services. In the absence of such competitive 

pressures the management by public (and private) sector actors of contracts for provision 

of services can prove to be very difficult – it involves the substitution of contracts for the 

assertion of hierarchical accountability rather than the application of the market 

accountability template.27 A key example of conditions under which competition operates 

to create an accountability template for governments occurs where regulatory regimes are 

in competition with each other to attract inward investment. The desire to attract 

investment may exert a downward pull on the stringency of regulatory rules to balance 

the upward pull which may result from constitutional politics.28 

 

C. Governance Through Networks and Communities 

Activities of networks and communities are able to exert control both on members of and 

outsiders to the community in processes of “mutual monitoring among a band of well-

intentioned co-equals.”29 The mechanisms of standard setting, feedback and realignment 

of behaviour here are rooted in the capacities of communities to develop social norms and 

to police them through non-coercive mechanisms such as disapproval and, at the highest 

level, ostracization. Thus the central mechanisms of this modality of control are rooted in 

capacities for cooperation (and non-cooperation). I use the terms networks and 

                                                 
23   Goodin, "Democratic Accountability,” p. 367.  
24  Adam Smith, Wealth of Nations (Harmondsworth, 1970) [originally published 1776].  
25  Donahue, "Market-Based Governance.”  
26   Collins, Regulating Contract, p. 19.   
27   Donahue, "Market-Based Governance,” p. 12.  
28   William Bratton et al., eds., International Regulatory Competition and Coordination (Oxford, 

1996).  
29   Goodin, "Democratic Accountability,” p. 392.  
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communities to capture the idea that this modality of governance may emerge in 

communities which exist and gradually develop a capacity for control over members, and 

in networks which are formed amongst diverse actors for the very purpose of building up 

a form of control built upon mutuality.30 

 

Mechanisms of community governance are often institutionalized within discrete 

organizational structures. It has long been recognized that associations of firms either 

formally or informally are liable to ‘self-regulate’ the behavior of their members. Such 

self-regulatory regimes often take on some of the characteristics of hierarchical control, 

with the promulgation of hard rules, systematic monitoring of compliance and the 

application of formal sanctions for breach of the rules. This kind of activity may affect 

firms outside the association if they feel they need to develop or meet similar standards, 

and even if they decide to operate different standards. Non-governmental organizations 

not only lobby governments on regulatory behavior and performance, but also carry out 

their own standard setting and substantive monitoring in fields as diverse as prison 

conditions and environmental performance. These activities are not restricted to the 

domestic level of governance, and have considerable importance at the supranational 

level, for example in efforts to plug the gaps in hierarchical control in European 

Community energy policy,31 and for compensating for recognition of the limited 

capacities of national governments operating alone.32  

 

Participation in communities and networks brings with it an accountability template 

which is a product of this particular modality of control. As with markets there is not 

necessarily a governance organization required to account for its conduct. Rather 

behavior which has governance effects falls to be evaluated and responses generated by 

reference to the communities’ norms and processes of showing approval and disapproval 

– the ‘intangible hand’.33 The focus of accountability is oriented towards intentions, in 

contrast with hierarchy (actions) and competition (results).34 

D. Governance through Architecture 

The existence of a fourth modality of control has been suggested more or less 

simultaneously by Christopher Hood and Lawrence Lessig, though their analysis is 

suggestive of markedly different conceptions of the phenomenon. For Hood, the idea of 

randomness as a modality of control is grounded in the observation that uncertainties as 

to consequences and payoffs lead us to behave in certain ways.35 Hood’s examples are 

drawn from attempts to regulate the public service. He suggests that contrived 

randomness may be explicitly deployed in public management through the use of lotteries 

for making decisions on the allocation scarce resources and random assignment of 

                                                 
30  Pierre & Peters, Governance, Politics and the State, pp. 19-22.  
31   Burkard Eberlein, "Competition and Regulation" (2003) 4 Journal of Network Industries 137. 
32   Anne-Marie Slaughter, A New World Order (Princeton, 2004).  
33  Geoffrey Brennan & Philip Pettit, The Economy of Esteem (Oxford, 2004)  
34   Goodin, "Democratic Accountability,” p. 367.  

35 Neil Duxbury, Random Justice: On Lotteries and Legal Decision-Making (Oxford, 1999).  
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unannounced inspections.36 In both these cases contrived randomness is used as a form of 

control in conjunction with hierarchy and it must be questionable whether contrived 

randomness, by itself, is a free-standing modality of control. 

 

Architecture has received rather more attention as candidate for the fourth modality of 

control. It was the experience of attempts to control activities on the internet which 

caused Lawrence Lessig to place particular emphasis on the capacity of software code to 

act as an instrument of control over behavior of users in cyberspace. For Lessig the fourth 

modality of control (alongside his other three categories labeled ‘law’ ‘norms’ and 

‘markets’) is architecture.37 Thus, Lessig has revived arguments about the possibility of 

using physical controls over behavior as the basis for regulation.38 Whilst IT firms have 

made extensive use of this possibility, Lessig’s argument is that software code can be 

deployed, like law, for public purposes.  

 

Hood and Lessig’s version of the fourth modality have in common a link to fatalism,39 in 

the sense that when contrived randomness and architecture are operating properly there is 

nothing the object of regulation can do to change the way these modalities are applied..40 

By the time the auditor has been randomly assigned to audit your tax file, it is too late to 

do anything about it.  Control through architecture nevertheless involves choices about 

the built environment which simultaneously assert a standard or norm that is self-

enforcing through the physical properties of buildings, roads and software and so on. 

Thus a concrete parking bollard asserts a standard that insists on no parking in a 

particular location through physically preventing a vehicle from entering the space.  The 

simple presence of a physical barrier determines one’s choice – free will has nothing to 

do with it..  

 

Control through design presents us with a significant problem in terms of identifying an 

accountability template. In trenchant criticisms of the architectural modality of control 

Roger Brownsword has highlighted the extent to which this form of control removes 

human agency from the object of regulation. The aim of control through design is “to 

secure [a] pattern of behaviour by designing out any options of non-conforming 

behaviour.”41 We have no choice about whether to park illegally when faced with a 

concrete parking bollard in the ideal space. Similarly we lose the choice as to whether or 

not to engage in internet gaming of questionable but nevertheless possible legality when 

our financial intermediaries’ payment software automatically blocks the transaction.42  

                                                 
36  Hood, The Art of the State, pp. 157-165.   
37 Lessig, Code: and Other Laws of Cyberspace, pp. 235-239.  
38 Clifford D. Shearing & Philip C. Stenning, "From the Panopticon to Disney World: The Development of 

the Discipline." in Anthony N. Doob & Edward L. Greenspan, eds., Perspectives in Criminal Law, 

(Toronto, 1985).  
39  See especially Hood, The Art of the State (Chapter 3). 
40  Andrew Murray & Colin Scott, "Controlling the New Media: Hybrid Responses to New Forms of 

Power" (2002) 65 Modern Law Review 491.  
41  Roger Brownsword, "Code, Control, and Choice: Why East is East and West is West"  (2005) 25 Legal 

Studies 1.  
42   Colin Scott, "Between the Old and the New:  Innovation in the Regulation of Internet Gambling" 

in Julia Black et al., eds., Regulatory Innovation (Cheltenham, 2005).  
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This denial of human agency for the objects of regulation is mirrored by a lack of 

responsibility for the originator of the architectural control. Parking bollards cannot be 

complained to, and effective software based controls cannot be worked around. (The 

possibility of arguing with randomized audits of inspections results from the appearance 

of an official with some hierarchical authority, and it is not the randomness of the 

relationship of scrutiny that can be then argued with). The absence of human 

intermediation means that the feedback loop between the monitoring and behavior 

modification function found with the other three modalities is absent.43  In many 

instances it may not even be apparent that design-based control is in play at all, or where 

it is apparent, who has initiated it and for what ends. Lessig himself recognized that the 

deployment of code as a modality of control is liable to be less transparent than the use of 

law.44 A key consequence is that the minimal accountability associated with explaining 

one’s regulatory position is lost.45 Brownsword suggests that even if this problem of 

transparency were overcome through processes of deliberative decision making linked to 

the introduction of measures of control through design, we still risk losing the form of 

accountability which emerges from the day to day interactions of those involved with 

other modalities such as law enforcement officials, market actors and community 

members.  Without such human intermediation “designed solutions might become so 

embedded in everyday life that it is only outsiders and historians who can trace the 

invisible hand of regulation.”46 

 

This lack of accountability for authors of control, coupled with the denial of agency for 

its objects, causes us to question whether design is a distinctive modality of control at all. 

We have observed that each of the other three modalities bring with distinctive features 

of an accountability template. With design the features of responsibility, accountability 

and agency can only be supplied through one of the three other modalities. In this sense, 

at best, architecture is not a freestanding modality. Put more forcefully it is merely an 

adjunct or technique of the other three modalities. 

 

II. SPONTANEOUS ACCOUNTABILITY 

 

The argument about problems of accountability invariably starts with an observation 

about the virtues and problems of hierarchical (typically public) governance.  Resort to 

markets and competition as modalities of control appears to remove bureaucratic 

obstacles to efficiency and innovation,47 whilst governance through communities and 

networks appears to be valued as a solution precisely because it offers an alternative to 

constitutional governance and the capacity to get things done which could not be done by 

the state using the hierarchical modality.48  

                                                 
43Lee Tien, "Architectural Regulation and the Evolution of Social Norms" (2004) 9 International 

Journal of Communications Law and Policy 1, p. 6.  
44  Lessig, Code: and Other Laws of Cyberspace. pp. 224-225; Tien, "Architectural Regulation,” p. 2.  
45   Brownsword, "Code, Control, and Choice.” 
46   Brownsword, "Code, Control, and Choice.” 
47  See Freeman (this volume). 
48  See Braithwaitte (this volume) 
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The analysis offered thus far suggests that the problems of accountability that present 

themselves when governance departs from the hierarchical modality may be more 

apparent than real.  It suggests that each modality of control (with the exception of the 

fourth) brings with it an accountability template as a more or less spontaneous incident of 

the control modality. In many instances the selection of particular modalities of control is 

made, with some deliberation, in order to invoke also the particular accountability 

template. Control and accountability are opposite sides of the same coin.   

 

Thus, in some domains it may be appropriate to think about extending hierarchical 

mechanisms of accountability to embrace them. Thus self-regulatory associations may 

have their decision making subjected to judicial review, decisions of human rights 

watchers and even the scrutiny of legislative committees.49 However, to apply such 

hierarchical models of oversight to market actors such as insurance companies and credit 

rating agencies seems less appropriate. There appear to be risks that asserting the 

mechanisms accountability centrally associated with hierarchy over non-hierarchical 

modalities of control might rob these alternative governance mechanisms of some of their 

key properties, undermining the particular forms of responsibility associated with the 

modality.50 For example the creation of conditions under which civil society 

organizations compete with firms for the provision of contracted-out services neglects the 

distinctive benefits of community-based governance (and the potential for civil society 

organizations to do things the market cannot do) “undermining their distinctive 

accountability regime and eliminating the distinctive contribution they could have made 

to the overall accountability mix across society as a whole.”51 Tendering for government 

contracts introduces not only pressures of competition, but also locks contractors into the 

choices and accountability structures set hierarchically through government. 

 

A central consequence of thinking about governance regimes, rather than organizations, 

is that we must then consider the aggregate accountability of the regime, rather than 

retain a focus on the accountability of some discrete governance organization.52  As we 

will see, much of modern government involves a heterarchical mixing of these modalities 

of control.  Conceptual problems of accountability arise because this mixing results in 

aggregate governance structures for which no single accountability regime seems 

suitable.  The notion of spontaneous accountability argues that we do not need to fear a 

mixing of accountability regimes.  The mixing of control will itself generate the proper 

mix of accountability structures.53 

 

                                                 
49  Julia Black, "Constitutionalising Self-Regulation" (1996) 59 Modern Law Review 24. 
50  John Braithwaite, "Accountability and Governance Under the New Regulatory State" (1999) 58 

Australian Journal of Public Administration 90, p. 91.  
51  Goodin, "Democratic Accountability,” p. 390.  
52   Jody Freeman, "Private Parties, Public Functions and the New Administrative Law" (2000) 52 

Administrative Law Review 813 Peter Self, Government by the Market? The Politics of Public Choice 

(Basingstoke, 1993). 
53 Compare John Braithwaite. 1997. "On Speaking Softly and Carrying Big Sticks: Neglected Dimensions 

of a Republican Separation of Powers." University of Toronto Law Journal 47: 305-361. 
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III. SPONTANEOUS ACCOUNTABILITY IN HYBRID ACCOUNTABILITY REGIMES 

 

Oscar Wilde said of truth that it “seldom pure and never simple”. The same might be said 

of patterns of control and the accountability templates which are incidental to them. Thus 

far we have suggested that each of four modalities of control (with the exception of 

control through design) carries with it a template of accountability which attaches 

spontaneously where the particular modality is chosen. The nature and operation of the 

accountability template is likely to vary in different settings. The study of any particular 

regime may reveal weaknesses in the operation of these distinctive accountability 

processes. It is common to find that the archetypical accountability template has been 

supplemented by other accountability mechanisms, sometimes drawn from other 

templates. Furthermore regimes in which controls occur through a hybrid of modalities 

are likely to involve hybrid accountability regimes.54 Thus public management reforms 

which have invoked the capacity of communities and markets as alternative forms for the 

delivery of public services, bringing hybrid modalities of control, are also likely to 

involve the generation of hybrid accountability regimes, which combine the features of 

two or more accountability templates. For these various reasons hybridity, rather than 

purity, in accountability regimes is likely to be the norm.  

 

We have noted that design-based control brings with it no accountability template. 

Accountability for design-based control measures is therefore dependent upon one or 

more of the other three modalities being linked to it, offering accountability rooted in 

community, competition or hierarchy. More generally accountability structures in any 

particular domain are likely to be more robust where two or more modalities of control 

are deployed because such circumstances offer multiple accountability templates and the 

prospect of redundancy such that the failure of one aspect of accountability may be 

compensated by the presence of another.55 Hybrid accountability may not, of course, 

always be efficient. Redundancy may be valuable up to a point, but may also be costly in 

imposing excessive accountability requirements. More critically the cross-over of 

accountability templates with other modalities of control may cause interference. Thus 

accountability templates which emerge in markets may be disrupted by the imposition of 

the hierarchical accountability template. Community-based accountability may be 

disturbed where the requirement of the competition or hierarchy accountability templates 

intrude. 

 

The hybridity of control regimes testify to the spontaneity of public accountability.  The 

hybrid regimes discussed below invariably arose spontaneously.  They nevertheless seem 

to work in acceptably accountable fashion.  This combination of unplanned hybridity and 

undesigned accountability suggests that public accountability may be the product of 

techniques of control, rather than the other way around. 

                                                 
54   Goodin, "Democratic Accountability,” p. 367. 
55   Scott, "Accountability in the Regulatory State". 
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A. Hybrids in Public Government 

Government departments and agencies do not only operate through hierarchical 

governance instruments. Observation of the ‘Japanese paradox’ is suggestive of a system 

of governance in which “in terms of authority to act and intervene, the jurisdictional 

mandate as it were, government or the state seems pervasive yet its capacity to coerce and 

compel is remarkably weak.”56 Whilst Japan may be an outlying case it is clear that 

governments in other OECD countries also exploit their membership of networks and 

communities to exert control which is not capable of being exercised hierarchically, but 

in which the state’s position at the centre of information networks is a key dimension of 

its capacity.57 A more recent trend has been the explicit harnessing of competition as an 

instrument to secure governmental objectives, not only through privatization and 

liberalization of utilities services and other state owned enterprises, but also with services 

which continue to be owned and operated by the state, and for which there no proper 

market, as with healthcare.  

 

Similarly, a key aspect of NPM reforms over the past twenty five years or so has been to 

supplement the accountability template for hierarchical control with other accountability 

forms premised upon participation in communities and networks. But accountability 

through networks and communities for bureaucracies is hardly new. Thus, for example, 

an ethnographic study of the British Treasury undertaken in the early 1970s found that 

control over senior civil servants was largely based upon mutuality of esteem and respect 

which they sought for their activities.58 Thus, to the extent that such actors were also 

subject to the hierarchical accountability mechanisms they were operating in a hybrid 

accountability template. Many areas of public service have been deliberately disrupted 

through the introduction of control through markets and competition. Policies of 

privatization and liberalization of utilities sectors in many countries have involved 

subjecting service providers to the twin market disciplines of performance in capital 

markets for securing of funds for investment and retail markets for competition for 

customers.  

B. Hybrids in Markets 

Similarly, the accountability template for markets is not restricted to pressures of 

competition.  Foundational underpinnings of market activity, such as the recognition of 

property rights and the capacity to enforce contracts, generate forms of accountability to 

courts which are hierarchical in character.  In many jurisdictions sellers acting in the 

course of business are subject to rules on honesty in describing products and general 

quality standards which do not apply to non-business sellers. Most forms of business 

association are subject to a myriad of rules on such matters as accounting and audits, and 

increasingly also guidance and codes on how they conduct their business. 

                                                 
56  John Owen Haley, Authority Without Power: Law and the Japanese Paradox (New York, 1991), 

p. 14.  
57  Christopher Hood, The Tools of Government (London, 1984).  
58  Hugh Heclo & Aaron Wildavsky, The Private Government of Public Money (London, 1974).  
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Participation in stock markets entails subjection to a variety of forms of hierarchical 

accountability for conduct in the market to self-regulatory and or governmental agencies. 

In many other markets the incidents of participation include subjection to accountability 

to regulators concerned with such matters as protection of consumers and environment, 

occupational health and safety, and so on.59 Recognition of the fragility of competition in 

markets causes hierarchy to be invoked in the form of competition or anti-trust law to 

address various forms of market failure. All forms of business association carry with 

them mechanisms of accountability which are perhaps most developed for listed 

companies. In this last case the concern is to impose accountability on firms and their 

senior employees to their shareholders.60  Additionally, the market-driven behavior of 

firms can lead some to gain formal power over others.61   

 

Thus with the modality of control based in competition and markets the 

accountability template may be centered on market mechanisms, but appears typically to 

invoke also, at minimum, elements of hierarchy.  We see this also in how the process of 

changing the accountability structures for former state owned enterprises (often 

apparently regulated through community-type controls) has frequently involved 

introducing new layers of hierarchical regulation and thus also accountability to address 

risks of market failure associated with limited competition.62   

 

Markets also frequently evince more communal modes of control and accountability.  

Empirical research has revealed that business people routinely ignore the terms of the 

contracts which underpin their exchange, finding appropriate solutions to problems that 

arise without recourse to the law.63  Where such contractual behavior is premised upon 

trust in continuing relationships the mode of governance is more akin to community than 

competition. Whilst some might take these phenomena as evidence that markets operate 

less than perfectly, for the purposes of this chapter the significance lies indicating the 

hybridity of control (and thus, in my argument, also accountability) within market 

settings.64 

 

Another key example of community-based control and accountability in markets 

is provided by the ratings systems developed by internet selling sites such as e-bay in 

which deficiencies of information which would otherwise create problems of control over 

actors frequently engaged in discrete transactions are overcome through the building of 

                                                 
59   Mulgan, Holding Power to Account, pp. 131-136.  
60   Mulgan, Holding Power to Account, pp. 119-131.  
61  Arthur Stinchcombe, "Contracts as Hierarchical Documents." in Arthur Stinchcombe & Carol 

Heimer, eds., Organizational Theory and Project Management (Bergen, 1985)  
62   Colin Scott, "Privatization, Control and Accountability" in Joseph McCahery et al., eds., 

Corporate Control and Accountability (Oxford, 1993).  
63   Hugh Beale & Tony Dugdale, "Contracts Between Businessmen:  Planning and the Use of 

Contractual Remedies" (1975) 2 British Journal of Law and Society  45; Stuart Macaulay, "Non-

Contractual Relations in Business: A Preliminary Study" (1963) 28 American Sociological Review 55.  
64   John D. Donahue, "Market-Based Governance and the Architecture of Accountability" in John D. 

Donahue & Joseph S. Nye, eds., Market-Based Governance: Supply Side, Demand Side, Upside and 

Downside (Washington DC, 2002), p. 2.  
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transparent records of buyer and seller conduct in sending out goods in accordance with 

description, making payment and so on. A somewhat different example is provided by 

attempts to reorient firms away from operation by reference purely to market 

considerations through the corporate social responsibility movement which invites firms 

to open themselves to some of the values and structures associated with the community 

based mode of accountability. The credibility of such corporate social responsibility 

practices is built not only on community-based accountability, but also on the techniques 

of audit which are associated with hierarchy.65 

C. Hybrids in Communities 

Community organizations are also frequently hybrid in character.  Community 

organizations which adopt charitable status are, variously, subjected to hierarchical 

accountability obligations to charities regulators and tax authorities concerned to ensure 

compliance charitable purposes. The use of formal organizational structures brings with it 

not only the accountability structures incidental to it, but also a sharper focus for 

participation in networks, both as mode of governance and of accountability.  Though 

such networks are a feature of governance and accountability for state and market actors, 

they are a distinctive feature of community-based control.66 The power wielded by 

NGOs, professional associations and other civil society organizations is often both 

substantial and more concentrated than is the case of public agencies.67 It is vital for the 

legitimacy of such activities that there is a plausible narrative for their accountability 

rooted in the community-based modality of control and their embeddedness within 

networks, and/or derived from other modalities. Inevitably participation by civil society 

organizations in markets (for example for the provision of public services) draws in other 

mechanisms of accountability drawn from both competition-based and hierarchical 

modes of governance.  

 

Similarly, self-regulatory regimes based on trade or professional associations may 

evolve in such a way as to substitute for the exercise of state hierarchical power and, 

linked to this, become targets of hierarchical accountability. A well established doctrine 

in English public law has seen self-regulatory organizations such as the City Panel on 

Takeovers and Mergers and the Advertising Standards Authority subjected to the 

discipline of judicial review over their self-regulatory decisions for this reason.68  

 

Indeed, governments may deliberately invoke such self-regulatory capacity as a 

mechanism for delivering public objectives, steering organizations towards the 

introduction or development of regimes of rules and enforcement over their members so 

                                                 
65   Sasha Courville, "Social Accountability Audits: Challenging or Defending Democratic 

Governance?" (2003) 25 Law and Policy 269. 
66   Goodin, "Democratic Accountability,” pp. 373-379.  
67  Colin Scott, "Private Regulation of the Public Sector: A Neglected Facet of Contemporary 

Governance" (2002) 29 Journal of Law and Society 56, p. 74) 
68   Black, "Constitutionalising Self-Regulation". 
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as to stave off the state version of hierarchical control.69 Self-regulatory organizations 

may choose to invoke the hierarchical capacity of the state as a means to increase the 

credibility of their community based activities creating accountability not only of their 

members but of the association itself to the state’s hierarchical enforcement capacity or 

the ‘gorilla in the closet’.70 

 

Community based regimes may similarly invoke the capacity of markets for 

supporting the control and accountability functions which cannot be wholly effective 

where the community in question lacks the necessary embeddedness with the firms 

whose decisions are critical to its success. Thus with the Forest Stewardship Council an 

accreditation scheme was created through the partnership of environmental NGOS and 

producers in which a central driver of take-up is market positioning of major retailers.71  

As higher education institutions have scrambled to recruit students (and sometimes 

faculty also) from overseas, national and international rankings published in newspapers 

and magazines have taken on a significance that is based on more than just prestige.72 

The UK government has developed performance league tables for schools and hospitals 

and linked this to the rights to choose service providers as a way of harnessing 

competition as a mechanism for exerting control over quality of public service offerings, 

often alongside other modalities of control.73 

D. Design Hybrids 

As noted above, accountability structures involving design are liable to based in other 

modalities of accountability to which techniques of design have been applied. Thus the 

use of unannounced inspections for purposes of schools and prisons regulation is an 

adjunct to the hierarchical capacity of state inspectors to demand the right of access to 

such organizations. The use of software filters to block access to certain types of website 

is a design-based technique used both by market actors (accountable through sales 

figures) and community groups (mutually accountable to each other for their intentions) 

to offer particular opportunities for reducing alleged harmful effects of the internet.  

 

CONCLUSION 

 

In this chapter I have argued first that the contemporary recognition of the diffuse 

nature and fora of contemporary governance appears to create something a problem for 

                                                 
69  Richard Lewis, "Insurers' Agreements Not To Enforce Strict Legal Rights: Bargaining With The 

Government And In The Shadow Of The Law" (1985) 48 The Modern Law Review 275. 
70  Joseph Rees, "The Development of Communitarian Regulation in the Chemical Industry" (1997) 

19 Law and Policy 477. 
71  Benjamin Cashore, "Legitimacy and the Privatization of Environmental Governance:  How Non-

State Market-Driven (NSMD) Governance Systems Gain Rule Making Authority" (2002) 15 Governance 

503. 
72  Hood, et al., Controlling Modern Government. 
73  Peter Self, Government by the Market? The Politics of Public Choice (Basingstoke, 1993).  See 

especially Chapter 5.   
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public accountability. Public actors are liable perform their tasks through harnessing the 

variety of modalities of control, with an apparent risk that traditional public sector 

accountability mechanisms will be evaded. Furthermore we recognize the extent to which 

non-state actors play distinctive roles in contemporary governance, not simply through 

participation in the processes of constitutional governance, but through the development 

of their own distinctive governance forms, rooted in the institutions of communities and 

markets. Conventional accountability narratives, emphasizing ex post and hierarchical 

forms of accountability, with only very limited reach beyond state actors, are unable to 

support the burden of providing a narrative of accountability that can legitimate 

governance structures involving diffuse actors and methods. 

 

The solution to the problem offered in this chapter it to reconceptualize 

hierarchical accountability as but one of the available accountability templates and to 

recognize that diffuse modalities of control bring with them to a greater or lesser degree 

spontaneously, variety in the ways of holding actors to account. I suggest that each 

modality of control has a distinctive accountability template associated with it that 

operates as a mirror image. But the spontaneity of accountability extends beyond these 

archetypical or pure accountability templates, and finds its most interesting and pervasive 

expression in hybrid accountability regimes which are a product of hybridity in the 

modalities of control which appear typical of contemporary governance across state, 

market, and third sectors. Hybrid accountability regimes evolve in a way that might be 

expected to counter-balance weaknesses that are found in pure forms of accountability 

rooted in hierarchy, competition and community. 

 

Hybrid accountability regimes are difficult to locate and characterize with clarity. 

They are liable to change through indirect response to the changing structures of control 

within any particular domain. This observation makes problematic the argument made by 

Mashaw74 and others to the effect that delivering credible and legitimate structures of 

accountability is a matter of institutional design. Such an approach appears to risk laying 

a veneer of legitimacy through accountability over the accountability template which 

operates dynamically in any particular domain, with the effect of obscuring or stifling it. 

A more fruitful approach may be found in the empirical observation of accountability 

regimes and the development of strategic and indirect interventions to address identified 

weaknesses. Such interventions will necessarily affect not only accountability, but also 

the modality of control. The effects of such interventions cannot be calculated with 

precision, but may rather be directed at shifting the accountability template away from 

undesirable effects and towards something more ideal. Furthermore such interventions, 

and intentions to steer accountability templates towards changed objectives, need not be a 

monopoly of state actors, but might equally well emerge from the institutions of markets 

and communities. 

                                                 
74  Mashaw (this volume). 
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