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Abstract: 
This article argues that the root of recent crises and political stalemate in Northern Ireland lies in a constitutional failure. The Good Friday Agreement of 1998 played an innovative constitutional role in Northern Ireland, and this was central to peace and stability. Yet its own principles were underspecified and disputed. Strong convergent action by the British and Irish states functioned as an informal mode of constitutional adjudication and it stabilised the settlement. It failed, however, to emphasise constitutional principles or to embed them within the politics of Northern Ireland. British and Irish interests and capacities have changed and with them the role the states play in Northern Ireland; the result from 2012 has been recurrent political crisis. If the informal British-Irish approach cannot be sustained, the likely alternative – a narrower form of British sovereigntism – carries still greater dangers to stability.
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Recent political crises in Northern Ireland were unanticipated. The initial years of implementation of the Good Friday Agreement (GFA) of 1998 had been crisis-ridden. New institutions of governance were put in place, but devolved government functioned only intermittently and by 2003 the moderate parties in each bloc had been overtaken by the extremes, the Democratic Unionist Party (DUP) and Sinn Fein. Over time, however, issues that had been unresolved in 1998 – from procedures of decommissioning to reform of policing – were finally settled. By 2006, the DUP and Sinn Fein accepted a slightly amended form of the GFA at St Andrews and agreed to re-enter the executive. Their policies moderated, and it appeared that a new period of stability had been achieved (see Mitchell et al, 2009). In 2010, implementation was completed with the devolution of policing and justice to Northern Ireland, and in 2011 Assembly elections saw the DUP and Sinn Fein safely returned to power without serious challenge from their extremes (Matthews, 2012). Yet political crises re-emerged: loyalist protests (2012-4), the failure of the Haass talks (2013-4), political inquiries into the ‘OTRs’ (‘on the run’ paramilitaries who were permitted by the British government to return home), a seeming  paralysis of shared government and subsequent loss of major EU funding. Collapse of the devolved institutions was averted by the Stormont House Agreement of December 2014 but new crises emerged in 2015 surrounding budgets, past and present criminality, the continuing role of the paramilitaries and residual IRA structures. 
Why such crises? They are often explained in terms of failures of leadership in the Northern Ireland political parties.[footnoteRef:1] I argue that the causes go deeper. They lie, first, in the character of the 1998 settlement. It had the potential to constitute a ‘new beginning’ where different national aims no longer paralysed politics, but only if its principles were elaborated and embedded in political culture. They lie, second, in the choices made by the British and Irish governments to adjudicate disputes over the significance of the Agreement through informal British-Irish oversight. This choice was highly functional for the states and had many positive consequences in Northern Ireland. It failed, however, to embed the principles of agreement. They lie proximately in the gradual change in the form of British Irish oversight, in response to exogenous shocks and new governmental priorities. This has intensified disputes and endangered settlement. While the informal British Irish approach holds difficulties and dangers, the most likely alternative – a retreat to a narrower form of British sovereigntism – is likely to pose still greater dangers to political stability in Northern Ireland. [1:  See for example the interview with Nancy Soderberg, Irish Times, 28.08.2014; reports of speeches by Irish Minister for Foreign Affairs, Charles Flanagan, Irish Times, 06.09.2014; 12.09.2014.] 

The first section of the article analyses the constitutional significance of the GFA drawing on recent constitutional theory. The following section argues that its constitutional character is thin and contested in Northern Ireland. This has led to an informal British-Irish mode of dispute adjudication, which is discussed in section three drawing on published and primary sources. The fourth section shows that a changing mode of British-Irish oversight has led  increasing political crisis in Northern Ireland. The conclusion summarises the argument and the choices for the future. 
A new constitutionalism: the provisions and significance of the Good Friday Agreement  
The GFA is both innovative and normative, presenting itself as a ‘new beginning’ to politics in Northern Ireland (Declaration of Support, para. 1). It is more than an interim settlement that is now surpassed, as the DUP sometimes likes to claim (Tonge et al, 2014  100-104). The GFA is constitutional in five senses of the term
· It was, and was conceived as, a package, where ‘nothing is agreed until everything is agreed’ and where the parts were interconnected. For example the Assembly and North-South Council were interdependent, and rights and equality principles underlay the exercise of devolution (Declaration of Support, para 5). As a package that maps out a complex matrix of institutions, underpinned by rights and guarantees and procedures for future change, it could not be changed piecemeal or unilaterally. It is constitutional in its provision for a complex institutional unity with multiple checks and balances that is difficult to undo (Kissane,  2011, xii-xiii ) 
· It was normative. Egalitarian principles were scattered through the text from the ‘Declaration of Support’ to the ‘Pledge of Office’ and ‘Code of Conduct’ for Assembly members. The rights of all ‘sides’, ‘communities’ and ‘sections of the community’ were emphasised, the need for mutual respect and recognition, and an emphasis on democratic choice within constraints of the rights of minorities: it recognised ‘the full and equal legitimacy and worth of the identities, senses of allegiance and ethos of all sections of the community in Northern Ireland’ (Policing and Justice, para 1); and ‘the principles of mutual respect for the identity and ethos of both communities and parity of esteem’ (Rights Safeguards and Equality of Opportunity para 4). Thus it put forward a normative vision of politics that transcended particular interests even while recognising them.
· It was a symbol of a ‘new beginning’ to politics in Northern Ireland beyond the historic conflict. The name (‘Good Friday’), the televised emotions of participants in the negotiations, the US and EU peace dividend, the redemption of the old unionist citadel of Stormont as the seat of a new egalitarian politics, all signified that this was a radical break with the past. Thus its meaning went far beyond its explicit detailed institutional provisions. 
· It affirmed the popular democratic ground of sovereignty: it is for ‘the people of the island of Ireland alone’ to exercise their right of self-determination ‘without external impediment’ and ‘by agreement between the two parts respectively’ and ‘subject to the agreement and consent of a majority of the people of Northern Ireland’ (para 1ii). It  thus at once affirmed the right to national self-determination for the Irish people and redefined it so that it must be exercised by agreement between the two parts of the island. It was not drafted by the people but it was ratified by them in referendum in both parts of Ireland and it affirmed their democratic rights within clear constitutional constraints (McEvoy and Morison, 2002, 965-6; Kissane, 2011, 118-135). 
· It altered the future frame of politics, part of Ackerman’s (1991) concept of a constitutional moment. Agreement on the reform of policing could not be reached in 1998, but the parameters of such reform were stated in the GFA. There was no clear definition of rights, but a Northern Ireland Commission for Human Rights (NICHR) was created and charged to consider a Bill of Rights for Northern Ireland, including the politically charged issue of  ‘parity of esteem’. Decommissioning was not operationalised, but it was a clear imperative. The institutions were proofed against future demographic or political change, and procedures for future change in its provisions were outlined. As such, it was intended to outlast changes in demography, power and preferences, and to allow the safe navigation of those changes. 
The GFA thus formed popular and political expectations. It was the  only point of political agreement in Northern Ireland, and it was hard to bypass or change. Notwithstanding the DUP’s critique they too half-heartedly participated in the institutions, and later, when with Sinn Fein they had become the dominant parties in their bloc, they agreed an amended version of the GFA in the St Andrews Agreement.  
The constitutional principles of the GFA were far from fully specified. Precisely in this open-endedness, however, the GFA could provide the sort of constitutional reference point that legal theorists have seen as of key importance in politics. It provided a set of principles open to future specification and precision which can play a role in structuring political contestation (Sunstein, 1996) and driving institutional change (Stone Sweet, 2002). Like Article 2 of the 1978 Spanish Constitution, it invites continual constitutional innovation and specification in light of new issues and interests (Comas, 2003). As Harvey (2001) argues, the principles of the GFA go beyond the institutional detail of its proposals, regulating the legitimate democratic debate and decision which can change the remit and status of these institutions.
Two sets of principles are particularly important. First, the GFA is innovative in moving beyond formal political equality to equality and rights throughout the broad public sphere including the multiple agencies of governance. Far from constitutional power being centred in the traditional British ‘Crown in Parliament’ or even in a new sovereignty of the people which is exercised occasionally in constitutional referenda, the GFA, in Morison’s terms (1999, 1624-6), refocusses attention onto the whole range of institutions and practices where power is practiced, including the wider arena of substantive difference and inequality - ‘recapturing and controlling the fugitive power that has escaped from formal government’. It provides for agencies (Equality, Human Rights, Community Relations Commissions) to ensure the principles are upheld across all of these fields. 
Second, the GFA is innovative in divorcing rights, including national rights, from actually existing state-hood, and in distancing British (or in the future Irish) state power and authority in Northern Ireland from the traditional understandings, norms and cultures which make up the British (or Irish) state tradition. Meehan (2014) argues that it represents a contemporary concept of sovereignty that gradually became practically accepted by the British political elite over the 1980s and 1990s. That concept has resonances of sovereignty of the people (Constitutional Issues, paragraph 1ii, 1iv ) as well as of territory (Constitutional Issues, Annex A, 1 (1)), and spills out into wider concepts of legitimate governance (Morison, 2001).  One might distinguish ‘really-existing sovereignty’ (the actual state which presently exercises legitimate authority) from the sovereign principles of legitimacy and authority which govern the actions of this (or any future) state-in-control (Walker, 2013). These latter can be seen as principles embedded in legal provisions and public expectations and constituting popular allegiance such that state abrogation of them would provoke a major public outcry and political crisis. Really-existing British state sovereignty over Northern Ireland has preoccupied unionism and traditional nationalism. Constitutional thinkers in Northern Ireland, however, have focussed on a more principled concept of sovereignty, and they have argued that the GFA provides a new democratic, authoritative and legitimate frame for politics, with the question of the locus of sovereignty (British or Irish) a secondary one (Morison, 2001; Harvey, 2001; Meehan, 2014). 
This is indeed an innovative and radical constitutional vision that sits as uneasily with the (highly centralised) Irish state as it does with the traditions of the United Kingdom. In the Irish system, a strong constitutional tradition exists, but one that appeals to an already existing community rather than constitutes a new one, and that coexists with resistance to imposed Treatyism (see Kissane, 2011). In this way, Irish constitutionalism combines conservative traditionalism with normative critique; thus the Irish state has been quicker to assert the constitutional force of the GFA within Northern Ireland and for an future move to a united Ireland than within its own jurisdiction. Despite the promises of equivalent rights in each part of Ireland (Rights, Safeguards and Equality of Opportunity, paras 9-10 ) there remains significantly weaker rights and equality legislation in the Irish state than in Northern Ireland (O Cinneide, 2013). 
In the British system, constitutional change has been ongoing with the ‘unwritten’ British constitution being replaced by written legislation (including the Scotland Act (1998), the Wales Act (1998) and the Human Rights Act (1998)) which it would not be practical, even if legally possible, to change by Act of Parliament (see Bogdanor, 2001; Hazell 2000). But this new constitutionalism takes a distinctive British form: it is an amalgam of laws, policies and practices from different time periods, rather than a normatively-driven legal frame created at a ‘constitutional moment’ like the American or Spanish or Irish constitutions. In this respect the normative constitutionalism of the GFA sits uneasily with the wider corpus of British law and precedent (McEvoy and Morison ,2002, 989). Nor has it been fully incorporated into British law. The Northern Ireland Act (1998) does not formalise the normative aspects of the GFA and some have argued that it reinterprets it within an older British constitutional tradition (Hadfield, 1999; Harvey, 2001). But the British Constitution is itself in the making, including its relation to Northern Ireland: Morison and McEvoy (2002, 966-7) discuss a landmark case (Robinson v Sec’y of State for Northern Ireland and others, 2002) where the GFA was accepted as the necessary frame for understanding and interpreting the Northern Ireland Act (1998). It is hard to discern a consistent pattern here. For example, while the Northern Ireland Act (2000) gave the British government unilateral power to suspend the Assembly (thus abrogating the GFA), provoking immediate nationalist outcry and long-term Irish government pressure, eventually its repeal was provided for (pending devolution) in the Northern Ireland Act (2006). 

Disputed constitutionalism within Northern Ireland 
If the GFA was a constitutional agreement, it was thin and disputed within Northern Ireland. The principles of legitimacy, authority, equality and sovereignty were the least developed aspects of the GFA. So, for example, the GFA’s innovative constitutionalism was partially achieved by a slippage in the concept of ‘people’ between the people of the island of Ireland and the people of Northern Ireland, and partially by the implicit distinction between the ground of sovereignty in self-determination, and the exercise of sovereignty (presently by the British state). British sovereignty was declared to be unchanged even while its meaning appeared to have been profoundly changed by many of the provisions of the GFA. There was no Bill of Rights for Northern Ireland which might have elaborated the principles of Agreement, because the NICHR could not win agreement for one. 
[bookmark: _GoBack]The disputes over the significance of the Agreement reflected the unionist/nationalist cleavage. For nationalists, the legitimacy of the new institutions and of the Union itself was now grounded on the democratically expressed agreement of the people of the two parts of Ireland (McGarry and O’Leary, 2004, 277-81). The GFA transcended the traditional state-centred meaning of sovereignty and thus allowed change in the social and national character of Northern Ireland long before constitutional change became possible (Ruane and Todd, 2014).[footnoteRef:2] This is not, however, the unionist understanding which focuses on the unchanged character of British sovereignty (strand 1, 33; strand 3, British-Irish Intergovernmental Conference, 4), and on the 1998 Northern Ireland Act. Even for pro-agreement unionists, nationalists had bought into British sovereignty for the sake of equality within it.[footnoteRef:3]  [2:  Brian Feeney commented that ‘the SDLP wasn’t going to sign up to working an administration in Northern Ireland unless it wasn’t Northern Ireland’ showing the sense even among political moderates in the nationalist community, that the old form of Union had to end (Irish News, 22.08.01). ]  [3:  Bew, Paul (1998). ‘The unionists have won, they just don’t know it’, Sunday Times, 17 May, 1998. Stephen King, reported by Maol Muire Tynan, Sunday Business Post 14.05.00. See also columns by Eric Waugh in the Belfast Telegraph, for example, 31.05.00, 04.07.01, 29.08.01. As Tonge et al, 2014, document, some of the DUP were less polite.] 


Thus the crises of implementation. The unionist focus on IRA decommissioning as a precondition of executive formation (1998-2003) was not primarily about arms: it was rather ‘a litmus test of the Republican movement’s commitment to the process’, and of republicans’  willingness to work within a British constitutional framework. [footnoteRef:4] Republican brinkmanship in the decommissioning process (1998-2005) was designed to show that they remained autonomous actors, ending a legitimate war by choice, not because they were forced.[footnoteRef:5] Nationalist anger over the suspension of the Assembly on 11 February 2000 was because it appeared to reverse the constitutional significance of the GFA (Morison, 2001).  [4:  UUP position paper, ‘Implementing the Agreement’, October 1999, quoted in Nations and Regions: The Dynamics of Devolution, Northern Ireland, Quarterly Monitoring Report, November 1999, p. 29 (<http://www.ucl.ac.uk .  > ]  [5:  The IRA did not directly meet with the Independent International Commission on Decommissioning (IICD) until late 1999 and only in September 2005 did the IICD report that the IRA had put arms beyond use. ] 


Endemic dispute was built into each phase of implementation and it continued after implementation was completed. The functioning of the institutions – their capacity to sustain the ‘balance’ which legitimated the Agreement - would depend on the expectations and coordination practices of the actors within them. It was open to interpretative discretion, magnified by the radically differing interpretations of the parties in Northern Ireland  and the more subtle differences between the Irish and British governments (Ruane and Todd, 2001;  Shirlow et al, 2011; Todd, 2014; Tonge et al, 2014). Changes in endogenous and exogenous circumstances – the parties voted into government in Northern Ireland, the wider concerns of the British and/or Irish governments, demographic shift, changing power balance – could radically change those expectations and provoke new disputes over issues assumed to be already settled.

The disputed  character of the GFA, at once thin constitutional frame of politics and also object of power struggle, is visible in the process of policing reform. The Independent International Commission on Policing, under the chairmanship of Lord Patten, was set up within and worked from the normative parameters of the GFA (see above p.   ). In light of these norms it proposed radical revision of the symbolism, structure, aims and functions, personnel and operationalisation of the police service (Doyle, 2010) Unionists focussed their shock and anger on the symbolic aspects of the changes because they referred the reforms back to the wider constitutional significance of the GFA. As David Trimble’s biographer put it: 
Patten had not understood that the Agreement was about nationalist Ireland affirming for the first time the legitimacy of Northern Ireland’s position within the United Kingdom and determined by the consent principle. This confirmation of Ulster as part of British sovereign territory, Trimble reasoned, would inevitably have consequences for symbols, in the police and elsewhere.’ (Godson, 2004, 472). 

It was precisely this notion of sovereignty that nationalists rejected, and that Patten and his Commission believed was definitively transcended in the GFA.

For two years, the British government swayed to and fro to meet Unionist demands and to keep David Trimble in power (for example the Police Bill 2000), and deal with the angry responses of nationalists, Irish government, US politicians and human rights activists. By 2010, however, the issues were resolved, policing and justice were devolved to the Assembly and the new principles and institutions of policing were widely accepted. Policing again became contested as the ‘Historical Enquiries Team’ began to investigate and prosecute ex-paramilitaries (some turned peace-makers) for their actions in the more distant past. 

The GFA, and later St Andrews, can be seen as defining a moving balance, always in need of constitutional adjudication in light of new circumstances. Without this, the GFA becomes a new arena for conflict and power-struggle; with it, principles of agreement can be embedded institutionally and in the political culture. Ruane (1999) argued that both possibilities were inherent in the terms and context of the GFA and Kissane (2011, 129-134) shows that they remain so. 
The comparison with Scotland is instructive. It is beyond the scope of this paper to outline the radical asymmetries in the legislation for and implementation of devolution in each part of the United Kingdom. [footnoteRef:6] One point of constitutional contrast is worth noting. In Scotland, devolution gave autonomy to an existing (Scottish) political community, expanding its institutions, providing a momentum towards greater autonomy, and leading in turn to an increasingly constitutionally sophisticated public with a greater depth of political community (Keating, 2015). Devolution in Northern Ireland was one part of the Agreement(s) that constituted a political community and thus it could not resolve questions left unresolved by the Agreement(s). In Northern Ireland, but not in Scotland, the need for an adjudication of principles of governance was endemic, and could not come from within Northern Ireland nor – because of the role of the Irish state - from within the British system.  [6:  For the parallels and differences between the provisions of the Northern Ireland Act (1998), the Scotland Act (1998) and the Wales Act (1998) see Hazell, 2000, Bogdanor, 2001, and for the different out-workings see Coakley et al (2005) ] 


Sustaining the Agreement: Informal British-Irish quasi-constitutionalism[footnoteRef:7]  [7:  The Institute for British Irish Studies at UCD has conducted and archived interviews and witness seminars with well over 100 British and Irish politicians and officials involved in British-Irish negotiations, and this section is based in part on the author’s close reading of these. See Coakley and Todd, 2014 ] 

Given the contest over the principles of the Agreement(s), a mode of adjudication was necessary not simply to regulate disputes but also to define the parameters of politics in Northern Ireland. Any such adjudication would be consistent with the GFA, and thus win the widespread legitimacy and support of all sections of the community, only if it was at once British and Irish. This was evident to the British and Irish governments in 1998 and there was little doubt in their minds how it was to proceed – by convergent British-Irish decision and enforcement, just as the process of settlement and peace building had proceeded over the last 15 years. There was no appetite in either state for any sort of Constitutional Court which would – in the spirit of Agreement – have had to comprise Irish as well as British members. Nor, even had this been suggested, is it clear how it would have operated or if the judiciary would have found it acceptable: from the 1970s, British and Northern Irish judges – and also some of the Irish - were averse to much milder suggestions of mixed courts.[footnoteRef:8]  [8:  FitzGerald, 1991, 542-554 and see witness seminars 07.09.2005 and 11.12.2006. Nor was the European Court of Human Rights likely effectively to meet the need: see McCrudden and O’Leary, 2011.] 


Instead adjudication on the meaning and principles of Agreement took place informally, in precisely the way that the broad terms of the Agreement had themselves been agreed, by British-Irish negotiation. British and Irish elites were clear that the two states differed in their perspectives, perceptions and constraints on their policies with respect to Northern Ireland. These differences in turn were based on the very different interests and traditions of the states. Where the Irish saw themselves as pushing the British towards reasonable and just policies, the British accepted the value of Irish influence and advice from their own state-centred perspective: one senior British official somewhat ironically described the Irish as functioning as ‘our unpaid consultants on nationalist sensibilities’.[footnoteRef:9] But after the Anglo-Irish Agreement of 1985 British-Irish cooperation in conflict management was sustained by informal intergovernmental ‘determined efforts’ to resolve disagreements (Lillis, 2010; Goodall 2010; Todd, 2014). As peace and settlement processes progressed, the cross-cutting perspectives were seen as productive by most of the actors on each side, and ‘determined efforts’ to resolve disagreements continued to be effective after 1998. But the differences in perspective meant that the process of intergovernmental adjudication would remain quasi-constitutional: it had clear constitutional impact on Northern Ireland but it was presented as dispute regulation without assertion of principle. Even principled disagreements – for example those surrounding the Northern Ireland Act (2000) and the Police Act (2000) - were resolved behind closed doors and agreement was reached without explicit British-Irish clarification of the constitutional principles involved.   [9:  (interview, 21 September 2010)] 


This informal mode of elaborating and embedding the principles of Agreement was functional for the two states involved. It suited the modus operandi of the United Kingdom, permitting successive British governments to implement the Agreement with flexibility, where necessary giving different interpretations of their action to different constituencies in a form of ‘constructive ambiguity’ (Bell and Cavanaugh, 1999). It allowed the maintenance of what might be called, by analogy to Scotland (McCormack, 1998), the ‘Northern Ireland anomaly’: the differential interpretations of the constitutional significance of the GFA by unionists and nationalists, British and Irish. It permitted the British government to keep a distance from the Northern Irish settlement, such that its normative constitutionalism did not form a precedent for other parts of the United Kingdom. Finally, it did not prejudice or constrain the future of British-Irish relations. It allowed flexibility in what Jim Bulpitt (1983) called ‘high politics’, distanced from the carefully crafted normative frame of Northern Irish ‘low politics’. This was a very British mode of constitutionalism, where instead of a normative frame being asserted from the centre and percolating out, it was confined as much as possible to regional politics allowing maximal leeway for the centre. Indeed British governments committed themselves to allowing Northern Ireland become part of a united Ireland if this was the democratic choice. But that would be a change in the locus of sovereignty rather than in the concept, which has changed less and more ambiguously at the British centre than in the Northern Ireland periphery. 

The informal British-Irish constitutionalism also suited the Irish state, notwithstanding its strong constitutional tradition. The GFA was viewed as having constitutional import for Northern Ireland and for North-South relations, without spilling into internal Southern provisions of governance, and – with the sole exception of the provisions for Irish unity – it was seen as open to further development and change.[footnoteRef:10] Moreover the Irish state was having much success through informal influence and brokerage. Economically, it had adopted a ‘multiple interface periphery’ project (Ruane, 2010) whereby it gained autonomy and growth through skilful political balancing of its three large, powerful and significant economic partners – the UK, the US and the EU. It used the same model in the political management of Northern Ireland. The overwhelming political presence of the UK was balanced by a strong diplomatic initiative in the USA which at once reduced US support for violent republicanism and brought in the US in support of the peace process (Dumbrell, 2000); the EU provided a model of shared sovereignty and legitimated Irish aims (Laffan, 2005). The result was seen as a diplomatic triumph for a small state which gradually and through informal dialogue and persuasion shifted the direction of British state policy in Northern Ireland (Ruane and Todd, 2007; Todd 2014). The Irish elite was not about to change a successful model.  [10:  Following Kissane’s (2011) ideas, the GFA had to be open-ended in order to resist the sense that it was an imposed Treaty ] 


British-Irish cooperation continued, with some hiccoughs, through the crises of implementation. Finally, in 2006, the two governments succeeded in brokering an agreement between the DUP and Sinn Fein.  The governments ‘would not take no for an answer’, and made clear to each party that the alternative (‘plan B’) to re-entering agreement – undoubtedly some form of British-Irish conflict management - would differ in its form and the weight given to the Irish government depending on which party brought down the negotiations.[footnoteRef:11] The party which did not try hard enough to reach agreement would face an even worse outcome. By 2007-8, devolution was restored, policing and criminal justice reforms achieved and policing was due to be devolved. Irish politicians and officials believed that they had done their job: the principles for a fair settlement had been agreed between 1993-1998 and now the institutions were at last in place that would preclude any future return to unionist dominance.[footnoteRef:12] The British believed that they had at last ‘fixed’ the Northern Ireland conflict.[footnoteRef:13] [11:  Unattributable interviews with officials and politicians involved. See also Tonge 2014, pp 48-9.]  [12:  For example, Interview, Irish official, 19.09.2008 ]  [13:  For example, Interview, British politician, 12.01.2011 ] 

If, however, the British-Irish mode of implementation and overcoming crises could be judged a success in 2008, it had left few tracks for the future. Precisely because each crisis was judged and resolved through intergovernmental convergent pressure on the Northern Ireland parties and without a clear statement of principle, no body of constitutional principles was elaborated. The NIHRC had neither the power, the legitimacy nor the British-Irish support to accomplish the task, and there was no other arena for ongoing political and public reflection that might have helped create a greater convergence on principle. Thus, rather than structuring political contestation and driving institutional change that would change popular ways of thinking and deepen political community, the principles of agreement in the 2010s remained just as open-ended, inchoate and contested as they were in 1998. British-Irish successes in the past did not make success more likely in the future:  they did not start a new constitutional path which would be hard for future governments to break; there was no read-over from success in one field (policing reform) to other fields (rights and parity of esteem). 

Constitutional crisis? A changing British-Irish context 2008-2014 and its impact upon Northern Ireland
After the restoration of devolution, there was a moderation of the policies of  the once-extreme and now-dominant parties,  the DUP and Sinn Fein, and of their supporters (Mitchell et al, 2009). Dissident republicans remained marginalised, armed but unable to gain public support on a scale that could destabilise settlement.[footnoteRef:14] Indeed it appeared that public opinion was slowly accepting the framework of Agreement. In 2003, Protestant public support for the GFA had declined to less than 30%; in 2007 58% of Protestants declared the GFA to have been ‘a good thing’ (see Figure One).[footnoteRef:15] Even those die-hard loyalists, who would fight to prevent a united Ireland achieved by democratic means, were decreasing in numbers. Between 1998-2002, the median percentage of Protestants who would be unable to accept a united Ireland achieved by democratic means was 26% (half of what it had been in 1968); between 2003 and 2010 it declined further to 18.5% (see Figure Two).[footnoteRef:16]  [14:  Evans and Tonge (2012) report 16% of Catholics feeling ‘some sympathy’ with them; this is not high compared to the past, when half of Catholics had some sympathy with the motives of the IRA in 1983 (Moxon Browne, 1986); after the Anglo-Irish Agreement of 1985, support for violent republicanism remained low (14%) but 28% of Catholics swayed with events. Reported in Fortnight 261, 1988.]  [15:  http://www.ark.ac.uk/nilt/results/polatt.html]  [16:  http://www.ark.ac.uk/nilt/results/polatt.html] 


Just as implementation was being completed, however, events were threatening the stability of the settlement. Global and national developments changed the power balance, weakening the nationalist position. Unionists, meanwhile, had creatively reinterpreted the norms of democratic pluralism, equality and parity of esteem which had been used to justify the GFA, and were equipped to contest what they perceived as nationalist ideological dominance. After 2008 the balance achieved by the GFA became more vulnerable. 

The proximate cause of this vulnerability was the collapse of the Irish ‘Celtic Tiger’ economy in 2008. With this, the Irish ‘Multiple Interface Periphery’ project became more difficult to maintain, as each of its partners took on a new role. As the ‘Troika’ [footnoteRef:17] were called in, the EU became a manager of the Irish economy rather than a resource to be managed. US economic difficulties led to a renewed focus of attention on the Irish tax rates that were attracting US firms to Ireland. The UK remained a crucially important trading partner, and helped support the Irish economy, but this left the Irish state in a more dependent relationship with less capacity and less desire to press issues in dispute to the wire. Meanwhile Northern Catholics and nationalist voters, reasonably satisfied with the GFA and watching the economic collapse to the South, changed their constitutional preferences away from Irish unity (see Figure Three).  [17:  The term used to describe the IMF and EU lenders of last resort to the Irish state, whose price for what was called the ‘bailout’ was to oversee and manage the Irish finances. ] 


In the UK, a new Conservative-led coalition government took office in 2010. The election of the  Scottish National Party to government  in Scotland in 2011, and a much weakened Irish state with other economic concerns, turned British concerns away from Northern Ireland. The strengthening of the United Kingdom Independence Party (UKIP) in the local elections of 2014 intensified the trend. Sections of the Conservative Party itself were highly Euro-sceptical and willing to reverse the ‘constitutionalising’ process that membership of the EU, and the acceptance of the ECHR into British legislation, had signalled.[footnoteRef:18]  [18:  See for example, http://ukconstitutionallaw.org/tag/european-court-of-human-rights/page/2/ accessed May 21 2015.] 


Unionism stepped into the vacuum in Northern Ireland, mobilising intellectually and on the streets to push back the principles of the GFA in those areas where it was not already implemented in law. From winter 2012 loyalists protested on the streets against Belfast City Council’s decision to fly the British flag from City Hall only on designated days (a compromise following practices in Great Britain brokered by the cross-community Alliance party). Loyalist protests continued, intensifying over bans on Orange marches, and focussing on cultural issues. The DUP in government took note of popular concerns and hardened its policies, for example turning back on its agreement on a heritage centre, with substantive EU funding, where the Maze/Long Kesh prison had been. Richard Haass and Meghan O’Sullivan were called in to mediate and after extensive consultation, research and discussion failed to win agreement on their proposals on flags, parades and the past. Political stalemate spread to other issues – proposed economic cuts – so that government came to a standstill in late 2014. The slow moderation of opinion noted in the earlier period reversed: by 2012-3 a quarter and by 2014 a third of Protestants felt unable to accept a future united Ireland achieved democratically. 

The British and Irish governments responded symbolically. The Irish government announced and carefully managed a ‘decade of commemorations’ (2012-22). An initial highly choreographed and successful visit by Queen Elizabeth to Ireland in 2011, and a later (2014) highly publicised visit to Britain by the Irish President Michael D. Higgins, were organised. Meanwhile British and Irish priorities had turned to the British-Irish relationship, not least its economic dimensions, and policy was no longer focussed on Northern Ireland (see Gillespie, 2014, 47-50). Since devolution was now achieved, and since it was in the interests of each of the main Northern Ireland parties to maintain it, it seemed reasonable for the governments to insist that they reach agreement among themselves.[footnoteRef:19] As political crises emerged in Northern Ireland, the British government convened the Haass/O’Sullivan talks, but did not itself participate in them. The Irish government intensified its efforts to mediate conflict through the Reconciliation Unit of the Department of Foreign Affairs and Trade (DFAT) and through its officials on the ground in Northern Ireland, but they were not the drivers of government, or even of departmental, policy.  [19:  That Northern Ireland politicians should sort out their own disagreements became British Conservative policy from 2010. The Irish role is less clear. Charles J. Flanagan, the Irish Minister for Foreign Affairs, is reported to have said this in the British-Irish Association meetings in Oxford, September 2014 (Irish Times 06.09.2014) and again at the John F. Kennedy summer school in Wexford (reported Irish Times 20 Sept 2014) although he soon returned to asserting the importance of Irish and British involvement as ‘guarantors’ of the GFA. ] 


The shift of governmental focus has been interpreted as a new ‘normalisation’ of relations between the Irish and British states, a recognition of interdependence between them, such that their relations are no longer focussed on Northern Ireland (Gillespie, 2014). It might alternatively be seen as a sign of Irish weakness after the economic crash, and determination to put a positive spin on a challenging situation. Whatever the cause, it had one practical result: a turning away from past modes of British-Irish oversight. In the past, British-Irish convergent pressure on the Northern parties may have been necessary but now, it was believed, it was time for the parties in Northern Ireland themselves to work out a modus vivendi. The assumption that they could was proven wrong. The governments reengaged in winter 2014, brokering a temporary respite, the Stormont House Agreement. But the period of relative disengagement showed that a reversal of the GFA was far from impossible. 

Conclusion
The settlement in Northern Ireland was achieved and later stabilised only in the context of a strong British-Irish relationship which underpinned a period of strongly egalitarian reforms. This was a conjunctural achievement of the 1990s and early 2000s. There was no reason to expect it to be permanent. International relations are far from stable, and particularly so when the states in question – Britain and Ireland – are so different in their size, power and economic resources. While neither is a tightly bounded nation-state, their openness functions differently: the small Irish national state opens its borders in order to increase its space for autonomy, while the post-imperial British state does so in order flexibly to manage the differing sets of demands from each of its constituent parts. If both states are capable of agreeing on informal constitutional innovation and adjudication in Northern Ireland, their agreement is far from guaranteed and in the past required sustained attention from the most senior officials and politicians. As this slips, so the prospects of slippage in the stability of the Northern Ireland settlement increases.

It became common political wisdom first in Britain, and latterly in the Irish state, to say that devolution in Northern Ireland means that politicians there must sort out their own conflicts without input from the two states. This is misconceived. In the Northern Irish case, devolution takes a radically different form and function than devolution elsewhere in the United Kingdom. It is a mode of conflict regulation and if it fails to function adequately, the fault lies not simply in the political leaders but in the wider British-Irish configuration which sets incentives, defines opportunities, and confirms and enforces the legitimacy of the political framework. In the 1990s and early 2000s, that sense of legitimacy was asserted by an informal – if ‘determined’ - mode of resolving ongoing disputes of interpretation and of principle by the Irish and British governments. 

It is not clear if this informal British-Irish mode of constitutional adjudication will continue. The governments work with such different political systems and intellectual traditions that their informal quasi-constitutionalism was upheld only by a convergent sense of urgency and of pragmatic opportunity. Political pragmatism is now pushing in a different direction. The cost of the informal mode of constitutionalism in the past is that there is no strong body of principle to appeal to in the future. Meanwhile the constitutional frame and cultural norms put in place by the GFA are being strongly contested by loyalists. The normative frame of politics is now more contested than it has been since the early years after 1998.  This makes strong adjudication on principled grounds the more necessary, precisely when it appears to be less possible. Yet if an informal British-Irish constitutionalism is deemed unnecessary or impossible, an alternative must be found. By definition, where the only point of agreement in Northern Ireland remains the Agreement (GFA/St Andrews), the Northern Ireland parties cannot themselves adjudicate differences of interpretation of its principles. What an adequate alternative can be, consistent with the different legal foundations of each state and their presently diverging trajectories with respect to the European Union, is far from obvious. 

The most likely alternative is, however, all too obvious, and it will endanger settlement. If the informal and flexible British-Irish constitutionalism stands in clear line of descent from one British tradition of governance, this is not the only tradition of British constitutional thinking. A narrower British sovereigntism was always more valued by unionists and may become more popular in a Conservative majority government concerned to keep the DUP on side, and with the Irish government in political competition with Sinn Fein. If this happens, it would constitute a return to an older political model which many academics thought had been left behind (see Morison, 2001; McGarry and O’Leary, 2004   ; Ruane and Todd, 2007; Meehan, 2014; Todd, 2014). It would mean the British government leaving Northern Ireland to its own devices, while remaining vulnerable to a unionist veto. There are certainly dangers in the informal British-Irish constitutionalism: its incapacity to expand on the normative frame of Agreement and thus to deepen the political community it has constituted; its openness to reversal. Yet still more dangerous is a slippage towards a purely British sovereigntism. The capacity of the Northern Ireland settlement to survive the new priorities of British and Irish governments is far from clear. Unless, that is, the British-Irish informal adjudication of disputed principles can be dissociated from immediate political pragmatism in each state. 
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