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 Locate My Interest in RJ  
 
 Understand why some victims and offenders of 

sexual crime want RJ  
 

 Identify some of the key areas of international debate 
regarding RJ in cases of SV 
 

 RJ and the Rule of Law – compatible or incompatible 
 



Locating my Interest:  
 

 Justice for Victims 
Accountability of Offenders 

Healing for Both 
 



 
 30.3% Irish Females, 23.6% Irish Males - sexual 

abuse in childhood  
 
 25.6% Irish Females, 12.4% of Irish Males - sexual 

assault in adulthood 
 

 42% females and 28% males sexual violence over 
life-time (SAVI, 2002: xxxii) 
 
 

 

 
 

sexual violence over life-time (SAVI, 2002: xxxii) 
%42% females and 28% males sexual violence over life-time (SAVI, 2002: xxxii) 
) 

 

Presenter
Presentation Notes
Sexual crime is a highly under-reported form of personal violence and therefore the true prevalence of sexual crime is unknown.However, by any standards this represents a significant public health and public policy concern



 Reporting on Increase [increase by over 50% 2008-
2012] 

 
 Attrition rates Increase [decline in sexual violence 

cases prosecuted e.g. in rape cases 73% in 1977; 
19.5% 2007;  15% in 2012 (Lovett and Kelly, 2009; 
CSO, 2014)   

 
 Conviction rate low [100 cases of rape, 8 convicted] 

(Hanley et al, 2010) [Just over 2% rape cases 2007 
resulted in conviction] 

 

Presenter
Presentation Notes
The SAVI report revealed that just 1% of Irish male victims of adult sexual assault had reported their experiences to An Gardaí. The reporting ratefor Irish female victims of adult sexual assault was higher (7.8%) but still very low.The same research found that child sexual abuse was reportedto An Gardaí by just 1% of male victims and 10% of female victims. An average reporting rate for sexual violence of 14% has been found for othercommon law jurisdictionsWe can also point to statistics that suggest that the reporting rate to police of sexual violence may have increased since the date of theSAVI report; in 2007 18% of Rape Crisis Network Ireland (RCNI) service users made a report to the police, in 2009 the proportion of service usersmaking a police report increased to 27%and in 2011 this proportion increased again to 30%In Ireland the increase in the number of reported rape cases has been accompanied by a decline in the proportion of cases prosecuted. In 1977, 73% of reported rape cases were prosecuted whereas in 2007, 20% of rapes reported to An Garda Síochána were prosecuted. Recent statistics indicate that the number of sexual crimes recorded by An Garda Síochána increased by over 50% between 2008 and 2012. Relevant proceedings were taken for 317 of the 2117 (15%) sexual offences recorded in 2012; The proportion of Garda recorded sexual offences leading to court proceedings declined markedly during theperiod 2003-2012, the largest decline was in the proportion of recorded sexual assaults leading to court proceedings; sexual assaults are thelargest category of sexual offencesResearch has indicated that conviction rates for rape in Ireland are low; in 2006 Ireland ranked 20 out of 22 European countries in termsof conviction rates for rape with only England and Wales and Scotlandhaving lower conviction rates11. Case tracking of a sample of 100 Irishcases of rape revealed that although in three quarters of the casesa suspect was identified only 18 suspects were charged and only16 proceeded to trial of which 8 were ultimately convicted. When asuspect had been identified cases failed to proceed primarily becauseof evidential deficits or because the case was withdrawn by the victim.Evidential deficits were especially common in situations when the victimhad consumed alcohol, the victim had a mental illness and/or the suspectwas known to the victim12. Research by Hanly et al. also highlighted thata very significant proportion of both complainants and suspects in casesof sexual violence had consumed alcohol prior to the offence and mostof these had been ‘binge drinking’. The same research found that only 2complaints (out of 78) of rape made by persons with a mental illness wereprosecuted and no convictions were securedIn Ireland except in ‘wholly exceptional’ casesa conviction of rape will attract a custodial sentence and indeed ‘asentence of less than three years is highly unusual in the context of rapeeven where the accused pleaded guilty at an early stage’14. Researchindicates that the median tariff imposed for rape is a sentence of 3-8 yearsimprisonment with punishments above the mean ranging from 9-14 yearsand for crimes of exceptional gravity from 15 years to life imprisonment15.These findings are broadly consistent with the findings of earlier researchwhich indicated that the average length of sentence for rape in Irelandwas 9 years and 3 months Rape is the most serious sexual offence andwe can expect that less serious offences will attract a lower tariff.



 Evidential Threshold “Beyond Reasonable Doubt” 
problem in (a) cases proceeding to trial and (b) in 
securing convictions 

 
 Secondary Victimization by process itself 
 
 CJS cannot provide therapeutically-sensitive remedy 

for the trauma and disempowerment experienced by 
many victims of sexual violence.  

 
 
 
  

Presenter
Presentation Notes
Many victims of sexual violence find their peripheral position within the criminal justice process to be disempowering (Herman 2005; Keenan 2014b) and report frustration and dissatisfaction due to a lack of information regarding the criminal proceedings (Keenan 2014b). Others find the adversarial character of court processes and exchanges to be re-traumatizing (Herman 2005; Keenan 2014b). However, positive interactions with police are also reported by victims in some studies (Keenan 2014b; Patterson 2011).



 Civil Justice System [Costly, Lengthy and 
Adversarial] 
 

 Evidential Threshold “On Balance of Probability” 
 
 Adversarial Nature and Hard to follow up for 

settlements 
 

 Many victim survivors cannot not take this option 

Presenter
Presentation Notes
Gather evidence, test evidence, punish and rehabilitate wrongdoers and avoid miscarriages of justice [ due process]



 
 Justice Gaps for Victims……  
 
 Accountability Gaps for Offenders….. 

 
 Healing Gaps for Both……even where there have 

been Conventional Justice Responses 
 



 Victimization is a process – not a category or  identity 
 

 Justice is a process – not an event or intervention 
 

 Diverse experiences of victimization;  
 Diverse demands for justice  
 Multiple goals for justice which can change over time 

(Daly, 2014) 
 
 
 

Presenter
Presentation Notes
Individuals have diverse experiences of victimization; diverse demands for justice and multiple goals for justice which can change over time



Restorative Justice :  
 

 What is it and Why 
do Victims want it 

and Why are 
Offenders willing to 

Participate 



 An approach to crime that focuses on repairing the 
harm done to people and relationships  

 
 What harm has been done?  
 What needs have arisen?  
 Whose obligation is it to meet those needs? (Zehr 

1990).  
 
 
 

Presenter
Presentation Notes
RJ has developed globally as an approach to crime that focuses on repairing the harm done to people and relationships Rather than focusing on who is guilty and what punishment is deserved, RJ focuses on a number of questions that distinguish it from more conventional approaches to justice such as: what harm has been done; what needs have arisen and whose obligation is it to meet those needs? (Zehr 1990). 



 For thinking about ways of humanizing justice 
 

 Of bringing victims and offenders together … with 
Community involvement ….sometimes 

 
 Using Various Methodologies… in SV 

cases…VOM/VOD; Conferencing; Circles 

Presenter
Presentation Notes
a framework for thinking about ways of humanizing justice, of bringing victims and offenders together in ways that provide opportunities for victims to receive explanation and reparation, for offenders to be accountable to the victim and the community, and for community members to be meaningfully involved in responding to the needs that have arisen 



 A Victim-led approach to Justice  
 Participation is voluntary (Koss 2014);  
 Offender must take responsibility… for the harm 

done (Continuum of responsibility);  
 Safety of all is paramount  
 Preparation is key 
 SV- Facilitators… RJ, Trauma and SV 
 

 

Presenter
Presentation Notes
RJ is a victim-led approach to justice (Pali and Sten Madsen 2011); participation is voluntary (Koss 2014); the offender must take responsibility for the offence in order to be eligible for participation; safety of all is of paramount importance and preparation for the ‘meeting’ or conference or circle is essential.  RJ is a victim-led approach to justice (Pali and Sten Madsen 2011); participation is voluntary (Koss 2014); the offender must take responsibility for the offence in order to be eligible for participation; safety of all is of paramount importance and preparation for the ‘meeting’ or conference or circle is essential.  



 Reference: 
 
 Keenan, M. (2014). Sexual Trauma and Abuse: 

Restorative and Transformative Possibilities? Dublin: 
University College Dublin.  

 
 researchrepository.ucd.ie/bitstream/handle/10197/6247
/Sexual_Trauma_and_Abuse%3B_Restorative_and_Tr
ansformative_Possibilities.pdf?sequence=1 
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 Qualitative Study, Oct 2012 - May 2014,  
 

  149 People interviewed (30 victim – 
survivors; 23 offenders) 

 
 Interviews on average 2-3 hours [some  

less] 
 

 Analysis using Atlas ti 
 

 



 Face the Offender …with Statements  
 
 Face the Offender …with Questions  

 
 Face Fears 
 
 Healing 

 
 As a mechanism of Accountability  

 
 



 Understanding but Not Excusing Sexual Violence 
 
 Family Reconciliation 
 
 ‘Getting out of Relationship’ with the Offender 

 
 ‘Change the Memory Card’ 
 
 Apology and Forgiveness 

 



 Debts owed, Moral Obligation 
 
 Opportunity for Victim’s to Confront  person who 

harmed them  
 
 For Victim to ask questions and get ‘Honest’ answers 
 
 Apology and Expression of Sorrow 

 



 Healing for Victim, Offender and families of both 
 
 Desire to see Victim Move on with their Lives 
 
 Forgiveness…. 
 
 RJ would fill a gap in the CJS 



 For some - too much time had Elapsed – moved on, 
trauma 
 

 That RJ would be promoted as alternative to CJS - 
with exception: Intra-familial and Young Offenders 
 

 Ownership and Control of Decision-Making 
 
 State Support and Legitimacy – Bottom Up and Top 

Down 
 

 

Presenter
Presentation Notes
Apart from process concerns the following were some of the concerns of victim survivors



 Adversarial Culture of CJS and Relationship between 
RJ and CJ 
 

 Court Orders prohibiting contact with Victims 
 
 Institutional Inertia 
 
 

 

Presenter
Presentation Notes
Apart from process concerns these were some of concerns of offendersWhat about due process? Confidentiality? Double jeopardy? Legal and moral matters? Position of Defence Lawyers?  Judges? Change a culture?



 
 Victims: RJ not as Alternative to CJS but Additional 

Justice Mechanism 
 

 
 Offenders would take part if requested to do so 
 
 



Some Key Areas of 
International Debate 

Regarding RJ in Cases 
of Sexual Violence 

 
 



 
 
Forthcoming: Zinsstag E. & Keenan, M.(In press) 
(Eds). Restorative responses to sexual violence: legal, 
social and therapeutic dimensions. London: Routledge 
 
Practice Guide: Mercer, V., Marsden, K., Keenan, M 
& Zinsstag, E (2015). Doing Restorative Justice in 
Cases of Sexual Violence: A Best Practice Guide. 
http://researchrepository.ucd.ie/bitstream/handle/10197/7160/SV
%20and%20RJ_practice%20guide_with%20cover_Sept2015.pd
f?sequence=4 
 
 
 
 
 



Concerns Practice Responses 

 Re-victimization 
 
 Re-traumatization 
 
 Power-imbalances 
 
 Safety 

 

 Voluntary Participation 
 Preparation (Risk 

Assessment of 
Offender? Victim?) 

 Physical and Emotional 
Safeguards 

 ‘Time out’  
 Training of Facilitators 
 Direct vs Indirect 

Meetings 
 



Concerns Practice Responses 

 Could they Manipulate 
the process? 
 

 Could they further 
damage the Victim? 

 Risk assessment 
 

 Preparation, 
Preparation, Preparation 

 
 Listen to Victims 

 



Concerns Practice Responses 

Due process rights: 
 Presumption of 

innocence 
 
  Right against self-

incrimination 
 
  Right to fair trial 
 

 

 Participation is voluntary 
 Right to withdraw from 

RJ process at any time 
 
 Procedural safeguards 

such as confidentiality 
safeguards…. 

 
 Lawyer with New Role.. 

 
 



Restorative  Justice, 
Criminal Justice and 

the Rule of Law 
 



 Defining Guilt - ‘Legal’ Guilt, ‘Moral’ Guilt,   Accepting 
Responsibility for Harm Done 

 
 If we constrain ourselves to Therapeutic Jurisprudence – 

which centres on legal mechanisms and legal actors -  are 
we serving Victims and Offenders well – or are we 
limiting the range of justice options for victims? 

 
 Timing of RJ 
 
 
 Ultimately…. Who decides? 

 



 
Additional Justice Mechanism 

 
Or  

 
Alternative Justice Mechanism 

Presenter
Presentation Notes
Research indicates that RJ in and of itself can meet some of the justice interests of victims (see Daly, Jülich and Landon this volume) and further, research by Daly and Wade (this volume) has shown that criminal justice and RJ  meet varying justice interests of victims in unique ways – indicating that both have a place.  



 
 How to Operationalize in Cases in which there has 

been a conviction 
 

 Legislation not necessary – Policy Decision and 
Procedure  
 

 Designated Agency 



 How to Operationalize in cases that are either: 
 
 Not reported or beyond statute of limitation 
 
 Investigated but no prosecution  
 
 Prosecuted but no conviction  

 
 RJ and the Moral Conundrums  

 



 Legislation – Canada, New Zealand, Belgium, 
Norway 

 Separation of Processes 
 Parallel Proceedings 
 Confidentiality Safeguards 
 RJ may or may not be taken into account by trial 

judge depending on the Legislation 
 RJ at all stages of the criminal justice process 
 Practice guides and standards by the Ministry 
 Designated Agencies 



 The public interest aspect of sexual crime and the 
concerns of the State, the Rule of Law and protection 
of communities  

 
 The protection of due process for offenders  

 
  
 The private interests of victims’(victims’ rights) 

(offenders and communities) in the aftermath of 
sexual violence.  



 As part of the repertoire of guidelines for considering 
the import of RJ in penal matters, the Council of 
Europe in 1999 (Council of Europe R (99)19) and the 
UN in 2002 issued basic principles on the use of RJ 
programmes in criminal cases (UN, 2002).  
 

 These principles, which are almost identical in the two 
texts, offer some protections against the erosion of the 
offender’s right to the presumption of innocence.  



 Participation of the offender shall not be used as 
evidence of admission of guilt in subsequent legal 
proceedings’ (Clause 8) 

 Right to consult with legal counsel concerning the 
restorative process and … minors should have the 
right to the assistance of a parent or guardian’ (Clause 
13 (a) – (c)). 

  ‘Before agreeing to participate in restorative 
processes, the parties should be fully informed of 
their rights, the nature of the process and the possible 
consequences of their decision’ (Clause 13 (b)).  
 
 
 



Example New Zealand - Project Restore  
1. A commitment to participate in sex offender or 

other necessary therapy on the basis of an 
assessment for perpetrators who have not been 
prosecuted;  

2. An agreement - recompense to victims (if desired) 
and other behavioural commitments on the part of 
offenders  

3. Therapy and support services for victims as 
required.  

 



 ‘Member States shall facilitate the referral of cases, 
as appropriate to restorative justice services, 
including through the establishment of procedures or 
guidelines on the conditions for such referral’  

 
 While the Article does not oblige Member States to 

introduce RJ services if they do not have such 
mechanisms in place in national law, it nonetheless 
creates a climate in which Member States might 
usefully consider such initiatives. 



 Legislation has played a part in reconciling RJ and 
criminal justice (Belgium, New Zealand, Canada).  

 
 Placing RJ on a statutory footing may be necessary  

for establishing the legitimacy of RJ as a justice 
mechanism alongside conventional criminal justice 
 

 Legislation alone is insufficient to ensure the 
implementation of RJ in cases of sexual violence 
(Norway, Finland) 

   



 Social support for RJ and the existence of a committed 
suitably qualified pool of facilitators in the field of sexual 
trauma and violence are also necessary  

 
 Finland, for example, where legislation for RJ in all type of 

crime is on the statute book for many years few cases of 
sexual crime are referred for RJ because of cultural reticence 
and the ambivalence of the mediation and RJ services 
regarding the suitability of sexual crime for RJ.   



 The Practice is happening ‘Under the Radar’ in many 
jurisdictions  
 

 Time to consider Innovations in Justice Responses to 
SV as well as continuing to improve Procedural 
Justice and Conventional Justice Mechanisms  
 

 Work with Imagination as well as Evidence 
 

 Proceed with Courage as well as Caution 
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