Brehon Law before Twentieth Century Courts.
1.
Introduction- A Strange Way to Poach Salmon.
On a fine June morning in 1925 a group of fishermen pushed their small tar and canvas boat away from the bank of the River Erne.  As they began to move out into the broad channel their intention soon became clear.  The six fishermen, all from the village of Kildoney Co. Donegal, were poachers and their destination was the tidal estuary of the river which teemed with salmon.  The men were, in fact, doing nothing more than continuing a well-established local tradition.  The exclusive fishery on the Erne’s tidal estuary was operated by the Protestant-owned Erne Fishery Company and was bitterly resented by many of the local people.  It had been in existence since at least the time of the Plantation of Ulster and was presently owned by Major Robert Lyon Moore, a resident of Ballyshannon, together with various other members of the Moore family and others.     

However, these fishermen were undoubtedly employing the strangest method of poaching ever seen upon the Erne.  Instead of coming in the dead of night with only moonbeams and twinkling stars to guide them they had launched their boat with the sun high in the sky.  Rather than making anxious glances over their shoulders with ears tuned for the slightest sound the men chatted and laughed loudly as they went about their task.  They were fully aware that an Erne Fishery Company motorboat had recently been seen patrolling in the area but did not seem in the least bit perturbed.  Instead of seeking the safety of solitude for their illegal activities they had brought a large audience along to watch them, an audience that actually included several members of the Garda Síochána.  Unsurprisingly, this eccentric method of poaching was not to yield a single fish as not long after the six fishermen had shot their net the roar of the nearby conservators' motorboat was heard descending on them.  Before the fishermen had time to haul their net back in the motorboat sped towards them and rammed their craft at full speed.  The side of the small tar and canvas boat caved in immediately, and as it sank the conservators seized the empty net and hauled it in themselves.  Having done this their next task was to haul in the six Kildoney men whose boat was sinking fast, a task which was achieved in spite of the attempted heroics of the injured William Morrow who was rescued in spite of his repeated protests that he wanted to go down with the boat.  When the motorboat dropped the six would-be poachers off at the Mall Quay the watching crowd descended on them and rewarded the Kildoney men for their strange performance with a rapturous round of applause
.

What did this absurd and seemingly worthless attempt at poaching salmon from the Erne Fishery Company mean?  Why did these men seem to deliberately set themselves up to be prosecuted for their strange and profitless actions by the owners of the Erne Fishery Company? There can be no doubt that the action taken by the six Kildoney fishermen on 3 June 1925 was no mere poaching incident.  After all, the fishermen had cast their nets in broad daylight in the certain knowledge that a company motorboat was patrolling nearby.  The whole event was obviously nothing more than a part of some pre-meditated plan that demanded that the Kildoney men be caught in the act of poaching.  Further evidence for this contention can be seen in the presence of the large crowd of onlookers on the riverbank, among whom were two members of the Garda Síochána who had been notified by the fishermen of their intentions in advance.  Why had these six men deliberately put themselves up for criminal prosecution?  Were they acting alone or on the instructions of another?  The answer to the first question is that this incident was clearly orchestrated in order to provoke the Erne Fishery Company into taking legal action which would provide an opportunity to challenge the legitimacy of that much resented company’s title to its several fishery.  As for the individual responsible for organising this deliberate challenge to the Erne Fishery Company the most likely candidate is local solicitor Francis Gallagher who was telegraphed as to the success of the Kildoney fishermens’ action in its immediate aftermath.
  

One year earlier Gallagher had been involved in defending a number of Kildoney fishermen who were in the process of standing trial for their alleged poaching activities
.  Gallagher apparently decided to use that case as an opportunity to challenge the legitimacy of the Erne Fishery Company’s title to their several fishery.  However, his hopes were dashed when it was discovered that the men had been caught fishing within the forbidden half-mile limit thus rendering their action illegal irrespective of the question of the legitimacy of the Erne Fishery Company’s title.
  On the 3 June 1925 when the six chosen fishermen, who were very careful to fish outside the forbidden half-mile limit, deliberately provoked the company into taking legal action Gallagher was determined to use this pre-arranged incident to launch the campaign that he had unsuccessfully pursued a year earlier: to prove that the Erne Fishery Company’s title had been created illegally and was thus null and void.  Gallagher had not been idle during the intervening year and was in the process of amassing a formidable array of historical evidence which he firmly believed would pose a serious threat to the three centuries old fishery.  Little did Gallagher guess when he began his task what repercussions would result from his actions.  

The case that resulted from this carefully prepared poaching incident was called Moore and Others v. The Attorney General and Others
, although it was popularly known as the Erne Fishery Case, and is of interest to historians for three reasons.  The first reason is because this case delved into the realms of history to an unprecedented degree and involved many of the most respected historians of the day giving evidence before the Court.  The second is that the Erne Fishery case was to be the final appeal to the Judicial Committee of the Privy Council which caused a bitter political dispute between Ireland and Great Britain and would ultimately decide whether or not the Irish Free State could revise the terms of the 1922 Anglo Irish Treaty and achieve full judicial sovereignty.
  The final reason that this case is of interest to historians is because, in a scarcely believable turn of events, the demands of the Magna Charta ensured that one of the factors that decided this case was the interpretation the texts of the Brehon law, a legal system that had been dead for over three centuries.  In order to assist them in the interpretation of this ancient legal system the defendants called upon two of the greatest living authorities on the Brehon law, Professor Eoin MacNeill and Professor Daniel Binchy, to give evidence on their behalf.  The Erne Case would also have a sequel known as the Moy Fishery Case which, as a result of a radical change of opinion on Binchy's part, saw these leading figures in the field of early Irish law pitted against each other as they gave evidence for opposing sides.  The controversy would continue in the late 1940s, after MacNeill's death in 1945, in the Foyle and Bann Fisheries Case, although this case was eventually decided on other grounds.  A full examination of all the issues involved in these complex pieces of litigation is beyond the scope of this article which will only focus on those issues of the ancient Brehon law which, by a strange twist of fate, proved to be of crucial importance in deciding these twentieth century cases.
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2. The Demands of the Magna Charta
The Erne Fishery Company’s title to their fishery could be traced back over three centuries to the time when the jurisdiction of the English Common Law was finally extended to North-West Ireland.
  At the Inquisition of Asseroe in 1588 various monastic fishing rights on the upper Erne were vested in the Crown, a decision later upheld by a jury of natives at the Inquisition of Rathmullen on 5 September 1603.  After a complex series of grants of title to various individuals, none of whom held the fishery for more than a few years, the fishery was eventually granted to a planter called Thomas ffolliott in 1639 from whom the present owners of the Erne Fishery Company derived their own title in the 1920s.  Given the fact that the fishery had been in unbroken existence for over three centuries how did Gallagher hope to successfully remove such an ancient institution.  Ultimately his case against the fishery was entirely reliant on the interpretation of Chapter 16 of that hallowed English medieval legal document the Magna Charta.  Translated into English that portion of the Great Charter declares that;

No banks shall be defended from henceforth, but such as were in defence in the time of King Henry our grandfather, by the same places and the same bounds, as they were wont to be in his time.

Since the late 19th Century, as the result of judgments made in cases such as Malcomson v O'Dea 
 and Neill v Duke of Devonshire 
, this passage was interpreted as meaning that after the creation of the Magna Charta the Crown could no longer create an exclusive fishery on tidal waters unless those waters had already been 'put in defence', or appropriated as an exclusive fishery, before Henry II’s death in the year 1189.  Although this interpretation of Chapter 16 of the Magna Charta has been questioned in recent decades
 it found widespread acceptance in the 1920s, and therefore it was on this basis that Francis Gallagher hoped to declare invalid the title of a several fishery that had existed since at least the early 17th Century.
  After all, County Donegal remained unconquered territory at the time of Henry II's death in 1189 and according to Eoin MacNeill, the leading authority on early Irish society of the day, exclusive fisheries, such that owned by the Erne Fishery Company, did not exist in Gaelic Ireland.  It was on the basis of this historical argument that Gallagher would eventually mount his challenge against the fishery on the tidal estuary of the Erne.
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3. The Erne Fishery Case and the Brehon Law
‘Erne Fishery Co. on the ropes’
 exclaimed the Donegal Democrat after the six fishermen were summoned for trespass before Ballyshannon District Court, ‘ye Kildoney lads win first bout’
.  In an emotional trial heard before District Justice O’ Hanrahan, Gallagher argued that the fishermen had a bona fide right to fish on the Erne’s tidal estuary arguing aggressively that the company's title was based on an act of theft carried out under the Stuart kings which was directly prohibited by Chapter 16 of the Magna Charta. O' Hanrahan DJ was not only impressed with Gallagher's legal arguments but seemed to share his sentiments towards the Plantation of Ulster declaring that ‘the mere fact that James Stuart had anything to do with it suggests fraud to me’
.  The Kildoney fishermen had won the first bout simply because District Justice O' Hanrahan, on the basis of Gallagher's argument, had refused to carry on with the action for trespass being taken against them.  He held that he had no jurisdiction to hear the case as, in his opinion, the Erne Fishery Company's title to their several fishery was now questionable, and this matter would have to be settled by a higher court before he could continue with any action against the fishermen.  The Erne Fishery Company's response to O'Hanrahan's decision was to seek an Order of Mandamus compelling him to hear the case against the Kildoney fishermen.
  When this course of action ultimately proved unsuccessful Robert Lyon Moore and the other owners of the company decided to return once more to the courts, this time seeking a declaration that their title to the fishery was sound in addition to damages from the Irish Attorney General as the representative of the public and the State.
 

In the High Court, as at the other stages of this action, the defendants’ case revolved around the contention that under Chapter 16 of the Magna Charta the Crown no longer had the power to grant exclusive fishing rights in tidal waters, unless those waters had already been appropriated as a private fishery before the death of King Henry II in the year 1189.  However, as Mr. Justice Johnston, the judge hearing the case at High Court level, pointed out there was nothing in the terms of Chapter 16 of the Magna Charta or in the writings of ancient lawyers or even in the judgments of modern case law to support the proposition that the original act of appropriation had to have been made by the Crown itself
.  Therefore, the fact that the Crown could not historically have created an exclusive fishery in Donegal before 1189, since that region remained as yet unconquered, did not necessarily render the Erne Fishery invalid under the terms of the Magna Charta.  As long as somebody, anybody, had created an exclusive fishery on the tidal area of the River Erne before the year 1189 then the several fishery remained legitimate.  Moreover Johnston J. emphasised the fact that established case law in this area provided that if the owners of a private fishery could prove long possession of that fishery then the law provided a presumption of legal possession.  The owners of the Erne Fishery Company easily satisfied the test of long possession since they could produce documents which proved continuous ownership of their fishery back to the time of the Plantation of Ulster.  Under this presumption of legal origin once the test of long possession was proved then the onus of proof did not lie with the plaintiffs to prove that exclusive fishing rights had existed before 1189 on the tidal region of the river Erne.  Rather, it lay upon the defendants to prove that such rights did not exist on those waters before the year 1189.  As a result of this very favourable rule, at least from the perspective of the fishery owners, Chapter 16 of the Magna Charta had never before operated to invalidate any long established fishery in any English or Irish river, a fact which must have given them much confidence with respect to the strength of their case.  After all it is undoubtedly a far more difficult task for a person to prove on the balance of probabilities that a particular institution did not exist at a certain point in time than to prove that such an institution actually did exist, especially when dealing with a period of history as remote as the 12th Century AD. 

In fact the fishery owners actually could produce evidence of privately owned fishing rights on the Erne in medieval times.  The Inquisition of Asseroe of 1588 recognised that the monks of the St. Bernard’s Abbey had long enjoyed a number of fishing rights on the river.  While these rights were limited in scope, the Erne Fishery Company argued that somebody, most likely a nobleman, must have given those rights to the monks.    That unknown nobleman, perhaps the same person who granted the abbey the land it was built on, may have enjoyed more extensive fishing privileges on the Erne.  The only way open to the defendants to refute this contention was to prove that the existence of any form of exclusive fishing rights, such as those the plaintiffs were ascribing to the unknown donor of the abbey's property, would have been inconsistent with the terms of the Brehon law which remained in force in the North-West of Ireland until the Tudor conquest.  Thus the long obsolete laws of the Gaelic Brehon judges were to prove to be a decisive factor in a case which occurred centuries after the demise of that ancient legal system.


While the defendants case under the Common Law seemed weak at this point in the case the Brehon Law seemed to hold out considerable promise of salvation.  This was largely because their contention that the Brehon Law had never recognised that exclusive fishing rights, such as those enjoyed by the plaintiffs, was supported by none other than the leading authorities on the Brehon Law of the day.  In light of the considerable reputation as a scholar held by Eoin MacNeill in the 1920s it is hardly surprising that he was called to give evidence on behalf of the Kildoney fishermen in the first court case to be decided on the interpretation of the Brehon Law in over three centuries.  MacNeill was a strong exponent of the position that fishing rights were held in common by the local inhabitants and was supported at this time by his colleague Daniel Binchy who was called to give evidence for the Attorney General.


MacNeill and Binchy began by supplying the court with evidence that the Brehon Laws had remained in force in County Donegal until the early 17th Century.
  Once that was established both historians outlined the political structure of Pre-Norman Ireland for the benefit of the court.  They described a country divided into numerous small states roughly the size of a modern Barony.  Each petty State or "Tuath" formed a separate jurisdiction and had its own King who in turn recognised the authority of superior Over-Kings.  According to MacNeill the inhabitants of each Tuath enjoyed common fishing rights within the bounds of that petty State and claimed that individuals, or groups of individuals, could not own exclusive fishing rights such as those claimed in the 20th century by the Erne Fishery Company.  


To support this position MacNeill drew the court's attention to a passage taken from a tract of the Brehon Law they called "Do Fastad Cirt ocus Dligid"
 or "Of the Confirmation of Right and Law".

'How many things have been established as the inherent rights of every territory and which are equally due to every person?
  The salmon of every place; wild garlic; the 'andach' property of each water; the quick drawing [of a net] from each stream; the sufficiency for a night of faggots of each wood which has not the tripartite division of [trees]; cooking fuel in each wood; the mast [nuts] of each wood; materials for each carriage; timber for body-bearers; a handle for the champion's spear; a hand-stick for the horse-boy; twigs for three spancels; materials for hoops; materials for a churn-dash; the wild animals of each wood, through which there is a passage with necessity; the sea-wrack of each strand; the salt-leaf of each rock; the produce of each wave outside the rock; each wood which is without triple divisions; grinding upon the whet-stone; an acknowledged fair-green; going into a boat; playing chess in the house of a chieftain; salt in the house of a 'brewy'; the mountain which overtops all; a chain upon a captive, there being a space between him and the fetter.'


The reference to the "aé áite"
 or "the salmon of every place" as it had been translated in the turn of the century publication "Ancient Laws of Ireland", although MacNeill preferred "the salmon of the place", 
 was to prove important as it seemed to confirm the defendants' claim that the inhabitants of a Tuath enjoyed common fishing rights.  If this was the case, the monks of St. Bernard's Abbey could not have been granted their fishing privileges by a person, or group of persons, enjoying exclusive fishing rights over the tidal waters of the Erne.   


Eoin MacNeill was satisfied that the reference to "the salmon of the place" refuted any assertion that individuals could claim exclusive fishing rights in the waters of the high seas, in the sea bed, in arms of the sea, in the tidal waters of rivers or in rivers that were navigable.
  However, in relation to non-navigable rivers MacNeill conceded that landowners might enjoy limited fishing rights to the exclusion of the remainder of the community.
  MacNeill referred to a treatise from the Senchas Már dealing with the law of distress. When listing a number of offences entailing distress of three days the treatise included wrongs such as "for cutting thy wood, for breaking thy land, for injury caused by thy fence, for injury caused by thy ploughed [land], for thy weir, for infringing thy privilege,".
  While the reference to weirs might in itself be considered indicative of privately owned fishing rights a further passage in this treatise sheds further light on this area.  The treatise proceeds to detail the causes for distress lasting for ten days which included offences such as "for the partition of lands...for things [of value] seen in the sea, for valuable articles, for digging a churchyard, for breaking bones, for damming a stream."
   The following gloss was later made upon the reference to the damming of a stream: "For damming a stream i.e., a dam at the head of a stream, i.e. to add one dam to another more than his share".
  The following commentary was added later still and seemed to provide definite evidence that the owners of land on the banks of a river were entitled to erect weirs for their own exclusive use:

If a man has dammed the head of the stream more than one-sixth on each side of the river, if he owns [the lands lying on] both sides of it, or more then one third on one side, if he owns but one side, two thirds of the excess of fish [taken] to be given by him to the owners of the other weirs up or down which ever way the fish pass.  This is by way of ‘smacht’-fine, and it has a stay of three days, and not having the wealth of his rank extends it to five days, and denial to ten days. 
 

However, MacNeill argued that this passage only indicated that the public were excluded from taking the fish actually caught in these privately owned weirs which the Brehon Law limited to a maximum of one third of the width of the river.  By inflicting penalties for illegal extensions of these weirs the Brehon Laws worked to protect the public right of fishing which he claimed continued to exist in the remaining width of the river.
  Thus, it should be remembered that MacNeill never claimed that the Brehon law did not recognise any form of private fishing rights.  He believed that, while such rights had existed, they had been extremely limited and, as he would expand upon after the conclusion of this case, subservient to the more widespread common right.  MacNeill was convinced that a several fishery, such as that operated by the Erne Fishery Company, which involved exclusive fishing rights over the entire width of a stretch of river would have been impossible under the Brehon law which reserved at least two thirds of the width for common fishing rights.


In spite of the formidable authority of two of the foremost scholars of the day on early Irish society the defendants were ultimately unsuccessful before Johnston J. in the High Court.  Johnston J. began by rejecting, on various grounds, MacNeill's explanation that the fishing privileges enjoyed by the monks of St. Bernard's Abbey had been granted to the monks because they had originally come to the Tuath as outsiders and otherwise would not have been entitled to participate in the common rights to the fish of the Erne.
  Having done this, he turned his attention to the two most important pieces of evidence offered by MacNeill and Binchy.  Ironically, these actually proved to be of greater advantage to the owners of the Erne Fishery Company, who could not call upon any scholar of equal status to refute their arguments, than to the Attorney General and the Kildoney fishermen.  Johnston J. first examined the commentary relating to the maximum width of the weirs belonging to the landowners of one or both banks of a river and concluded that it clearly showed that fishing weirs were a recognised form of property under the Brehon law.
  He added that in modern cases the mere existence of such privately owned weirs in a locality had been recognised as strong evidence that private fishing rights existed in that place.
  He also noted that the commentary did not seem to take into account any concept of common fishing rights saying that "[t]he provision therein as to the giving up of the excess of fish in the event of a breach of what I may call the fishery regulations of the river was clearly one not in the interest of the public generally, but one in the interest of other owners of weirs, higher up or lower down."
  In other words, Johnston J. had noted that this rule did not demand, in the event of a person building a weir of greater length than was legally permitted, that compensation be paid to the general public.  Rather, compensation was to be paid to other owners of private weirs whose catch of fish might be damaged by the oversized weir. 


Turning his attention to the reference to the "aé áite" or "the salmon of the place" taken from the tract "Of the Confirmation of Right and Law" Johnston J. seemed unconvinced by the interpretation offered by MacNeill and Binchy calling it "a very interesting superstructure of speculation".
   He felt that it was impossible to arrive at the true construction of the passage by "taking a few sentences out of context which seem to support a preconceived thesis, leaving the rest of the passage out of consideration" as he claimed MacNeill and Binchy had done.
  Quoted as a whole the passage read as follows;

'How many things have been established as the inherent rights of every territory and which are equally due to every person?  The salmon of every place; wild garlic; the 'andach' property of each water; the quick drawing [of a net] from each stream; the sufficiency for a night of faggots of each wood which has not the tripartite division of [trees]; cooking fuel in each wood; the mast [nuts] of each wood; materials for each carriage; timber for body-bearers; a handle for the champion's spear; a hand-stick for the horse-boy; twigs for three spancels; materials for hoops; materials for a churn-dash; the wild animals of each wood, through which there is a passage with necessity; the sea-wrack of each strand; the salt-leaf of each rock; the produce of each wave outside the rock; each wood which is without triple divisions; grinding upon the whet-stone; an acknowledged fair-green; going into a boat; playing chess in the house of a chieftain; salt in the house of a 'brewy'; the mountain which overtops all; a chain upon a captive, there being a space between him and the fetter.'


Johnston J. felt that if MacNeill and Binchy's interpretation that the reference to salmon recognised common fishing rights he feared to attempt to envisage "the sweeping and far-reaching implications that are involved in the references to woods, wild animals, timber (including the beech tree), the champion's spear, sea wrack, fair greens, boats, and chess in the house of chieftains." 
 Even if the meaning given to the passage by Professor MacNeill could be assumed to be correct, which Johnston J. doubted, such an interpretation referred to a state of affairs some five or six hundred years before the end of the twelfth century.  In his view the glosses and commentaries which were added to the text at a later date suggested the existence at that date of a very different condition of affairs.
  In fact Johnston J. seemed reluctant to accept this passage as a statement of positive law and felt that "the whole passage is an attempt to lay down regulations of an eleemosynary or charitable character- something in the nature of poor-law relief, with a curious admixture of social and domestic precepts".
  The following gloss on the text of the passage is likely to have assisted Johnston J. in reaching this conclusion:

How many, i.e., how many or how numerous are, the innate rights that have been established or ordained for the territory, and which are equally due to those within and to every kind of person outside the territory?  The salmon of each place, i.e. of whatever place, i.e., the salmon which is in the place, it is lawful to give it one thrust.  Wild garlic, i.e., which is not appropriated.  The quick drawing, i.e., one pull at the net is lawful.  Sufficient for a night, i.e. as much of the withered branches as is sufficient for a night, i.e., in an appropriated wood.


MacNeill had earlier stated in his book "Celtic Ireland", and later repeated under cross-examination, that the reference in this gloss to "the salmon which is in the place, it is lawful to give it one thrust" meant that "a person might lawfully take a salmon at or near his own place of abode for his own need, but might not make more than one killing or go to another place to fish for salmon."
   The fact that persons only seem to have been entitled to take a single salmon for their own needs should not be seen as necessarily ruling out common fishing rights.  Indeed, such a limitation might be seen as a logical means of ensuring an equal distribution of the available fish.  Nevertheless, reading the gloss as a whole seems to have convinced Johnston J. that the entitlement to "the salmon of the place" was nothing more than one of several eleemosynary privileges to which necessitous persons were entitled to in respect of appropriated property.


In light of these conclusions, Johnston J. held that none of the evidence given by Professor Eoin MacNeill, Professor Daniel Binchy and others was sufficient to displace the presumption of lawful origin or convince him that the several fishery on the Erne was of modern origin.
  Their failure to convince Johnston J. that the Brehon Law had not recognised exclusive fishing rights was a central pillar in his eventual decision that there was no defect in the Erne Fishery Company's title to the fishery.


The Moore family and the other owners of the Erne Fishery Company must have derived much confidence from the High Court decision.  Their fishery's presumption of legality, meaning that the onus of proof rested on the defendants to prove that an exclusive fishery could not have existed on the Erne in the Twelfth Century, had not been overcome.  In addition to this, even if it was argued that their title was originally defective they could rely on a number of statutes passed under Charles I specifically designed to remedy any possible defect.  Such was the extent of their victory that, in the immediate aftermath of the High Court judgment, the Attorney General decided not to appeal against Johnston J's decision except with respect to the costs he was expected to pay to the plaintiffs.
  Some time later he seemed to change his mind and began a Supreme Court appeal that, due to the formidable quantities of historical evidence that was submitted on both sides, would not be decided until the middle of 1933.


MacNeill and Binchy's evidence continued to focus on the reference to the "aé áite" or "salmon of the place" mentioned in the tract which MacNeill referred to as "Of the Confirmation of Right and Law".  Since they lacked evidence from a scholar of similar stature to MacNeill and Binchy the owners of the Erne Fishery Company had little choice but to argue along the lines of the findings of Johnston J. in the High Court.  However, they added that the evidence taken from the Brehon law texts, on which much of the appellant's case stood, must be seen as flawed in light of the fragmentary knowledge of that legal system and the period in which it arose.
  Was such evidence really sufficient to undermine a title to property recognised as legitimate for at least three centuries?


According to the majority verdict of the Supreme Court it was.  In stark contrast to Johnston J.'s detailed treatment of the evidence submitted in relation to the Brehon laws in his judgment Kennedy CJ. and Murnaghan J. dealt with it laconically  by simply stating, without explaining how they had arrived at this conclusion,  that they were "clearly of the opinion that the Brehon law  of the twelfth century did not incorporate the feudal notion of the ownership of fishing in tidal waters."
  It does, however, seem clear that they were impressed by MacNeill and Binchy's evidence with respect to "the salmon of the place" taken from the tract "Of Confirmation of Right and Law" as they concluded that;

It is perfectly clear that as in Roman Law, the right of fishery was publici juris, so in Brehon law the right of fishery for salmon was vested in the inhabitants of the Tuath and an effort was made to secure equality for all by allowing each person to take one salmon.


No effort was made by these judges to refute Johnston J.'s interpretation of that passage and no mention was made at all to the references to privately owned weirs in the Senchas Már which seemed to point to a different conclusion than that ultimately reached by the Supreme Court.


In accepting Eoin MacNeill's position that the Brehon law did not recognise such private fishing rights as enjoyed by the Erne Fishery Company the presumption of legality relied on by the owners of that company was effectively defeated.  To make matters worse, Kennedy C.J. and Murnaghan J. disagreed with FitzGibbon J.'s dissenting judgment in the Supreme Court, together with Johnston J.'s earlier finding in the High Court, that the Erne Fishery Company's title to the fishery had been the subject of a plantation grant and was thus protected by a number of statutes passed in the reign of Charles I.  This meant that the title to the fishery was found to be defective and for Robert Lyon Moore and the other owners of the Erne Fishery Company a legal title that had seemed so secure just a few short years ago in the High Court had been destroyed and at least three hundred years of uninterrupted possession had fallen from their grasp.


'Victory' declared the Donegal Democrat 'the Kildoney men jubilate'.
  The celebrations for the victory over the owners of the Erne Fishery Company began on the evening of 5 August 1933 at the Mall Quay, Ballyshannon.  A large crowd of people from the surrounding district gathered 'jubilant over the victory'
.  Clearly the excited crowd considered this victory as one not only of local importance but indeed as one of national dimensions as was evidenced by the large tricolours which flew in the wind at the meeting.  Loud applause was reserved for an exultant Francis Gallagher, the solicitor whose crusade against the Erne Fishery Company had first provoked the dispute with the owners of the fishery back in June 1925.  He told his listening supporters that 'by our magnificent fight, we have righted a grievous wrong: a wrong that has root three hundred years and more'
.  He and his supporters had succeeded in 'snapping another of the links of the chain of steel with which this country has been bound for hundreds of years'
.  No longer, he triumphantly added, would 'native fishermen' have to trawl the open ocean for fish in canvas boats while 'all the river mouths around the coast were in the hands of foreigners with their spurious fishing rights to which they stuck with the tenacity of brallions to a rock'
.  Yet many of the 'foreigners' Gallagher was referring to here were in fact residents of the very same town in which the current celebrations were being held.  The Chairman of the meeting P. B. McMullin reminded his listeners that 'as a result of the victory some had begun to suffer'
 and expressed his hope that the victors would not forget the many fishery employees who had all lost their jobs as a result of the Supreme Court's decision.  After long and prolonged cheering for Gallagher and his colleague Martin Keegan the National Anthem was sung and tar barrels were set alight on the Mall Quay to mark the victory. 
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4. The Erne Fishery Case and the Privy Council

However, the celebrations in Ballyshannon proved premature as the saga of the Erne Fishery Case did not end here.  Eventually, having extensively trawled the depths of history in its proceedings, this legal action would itself become the subject of history as it constituted the final appeal to the Judicial Committee of the Privy Council from the jurisdiction of the Irish Free State.
  The owners of the Erne Fishery Company, apparently dissatisfied with the manner in which their case had been handled in the Supreme Court, decided to take the matter to London.  However, this was a deeply controversial move as the appeal to the Privy Council from the Irish Supreme Court was one of the most deeply resented obligations of the Anglo Irish Treaty which created the Irish Free State.  Nationalists had always seen it as an unacceptable interference in Irish judicial sovereignty and were dismayed when the Erne Case was appealed to the Privy Council just at the time when Eamon de Valera's Fianna Fáil government was in the process of abolishing that appeal.  The Erne Fishery Company's appeal would give the Judicial Committee of the Privy Council the opportunity the pass judgment on the legality of de Valera's entire programme of constitutional change which included not only his abolition of the Privy Council appeal but also the still more explosive issue of his abolition of the Oath of Allegiance.  Few nationalists believed that the Privy Council would examine these important matters with any degree of objectivity.  Moreover, the thought of the Privy Council, which was largely composed of British lords, pronouncing judgment on issues of Brehon law, although admittedly a fascinating prospect, would undoubtedly have been viewed with distaste by many Irish nationalists.


Southern Protestants, who still constituted one ninth of the population of the twenty six counties in the 1930s, viewed the appeal to the Privy Council through very different eyes.  For them, as indeed for the French speaking minority in Canada, it was an essential safeguard against total domination by the majority community.  The Erne Fishery Case proved to be a particularly emotive issue for many Southern Protestants since it involved an Irish court stripping members of their community of important property rights which had existed from at least the time of the Plantation of Ulster.  The TDs and Senators representing the minority community in the Irish Free State protested vigorously against the abolition of the appeal, and were joined in this by their former leader Edward Carson, in what proved to be one of the last political issues in which he was to become involved.  Carson, clearly unimpressed with the spectacle of a long suppressed native legal system being used by the courts of the Irish Free State to deprive unionists of their property, declared that having looked over the facts of the case himself ‘if ever there was a case that wanted investigation not merely by a judicial tribunal but by some great impartial tribunal this is one’
.The resulting political controversy was to cause considerable friction between the Irish Free State and Great Britain at time during the Economic War when Anglo Irish relations were already thought to have reached their lowest ebb.  However, when the case finally came before the Judicial Committee of the Privy Council it never actually heard any submissions relating to the Erne Fishery Case and thus the world was denied the spectacle of the supreme court of appeal of the British Empire attempting to interpret the terms of the ancient Irish Brehon law.  To the surprise of many nationalists, who dismissed the Privy Council as a politically tainted tribunal, it held that de Valera's constitutional amendments, including his abolition of the appeal to the Privy Council, were all perfectly legal, in spite of the fact that they clearly revised the terms of the Anglo Irish Treaty.  The constitutional means by which the Privy Council reached this decision remain controversial to this day and have ensured that the Erne Fishery Case remains of interest to lawyers and historians for reasons quite apart from the issues of Brehon law it raised.



*





*





*

5. The Moy Fishery Case

Leaving aside the political controversy caused by the Erne Fishery Case, the case was to have a sequel a mere three years after the final decision in the Supreme Court.  The decision with respect to the Erne Estuary was not without its consequences for the owners of other several fisheries elsewhere.  As one High Court judge put it: "following that decision, an immediate dash was made by members of the public to interfere with the proprietorial fishing rights of persons along the whole western seaboard of Ireland".
  One of the fisheries subject to this mass invasion of poachers which followed the conclusion of the Erne Fishery Case was the Moy Fishery in Co. Mayo, the owners of which had spent a great deal of time in the courts since the foundation of the State.  The title to the Moy Fishery was finally litigated in the case of Little v Cooper
, popularly known as the Moy Fishery Case, heard before the High Court in 1936.


However, an important change had taken place since the conclusion of the Erne Case in 1933.  In that case Eoin MacNeill and Daniel Binchy had agreed that a fishery could not have been held in private ownership on the Erne estuary in the 12th Century since the existence of such a privately owned fishery was forbidden by the Brehon law which had protected a system of common fishing rights.   Since that time Binchy had completely revised his opinion on this and had the courage to admit that, contrary to his previous opinion, he now believed that the Brehon law had sanctioned the existence of extensive private fishing rights in early Ireland.  He admitted that the first reason that had caused him to change his mind was that since the conclusion of the Erne Case he had devoted a considerable amount of time studying the ancient law texts and that he was now much more familiar with the general nature of early Irish law.
  His increased interest in this area, which seems to have had its root in his participation in the Erne Case, caused him to look beyond the law texts which had already been published and edited, which he admitted had formed the limit of his knowledge when he gave evidence in 1929, and he had since done a great deal of work with the extensive unpublished sources.  Finally, he believed that he had discovered in these unpublished sources a substantial quantity of evidence to support his change of heart which he now felt should be brought to the attention of the court.  Eoin MacNeill, in contrast, had experienced no such change of heart and, consequently, the Moy Fishery Case was to pit two of the greatest authorities on early Irish society on opposing sides.  The result was that the Moy Fishery Case provided an arena for the clash of two very different views of early Irish society.  The first, championed by Eoin MacNeill, was a world in which ancient rights of common ownership over natural resources took precedence over a few very limited private rights.  The second, championed by Binchy, was an all too familiar world in which extensive private property rights were well established and jealously guarded.  It was also significant that the High Court judge who eventually heard the case was none other than Mr. Justice Johnston, who, it must be remembered, had spent a great deal of time examining the relevant issues of Brehon law when the Erne Case was heard before him in the High Court and had had no qualms with coming to conclusions directly opposed to those of MacNeill and Binchy in that case. 


In his evidence before the High Court Binchy was prepared to accept that the reference to the "aé áite" or "salmon of the place" may once have referred to common fishing rights in a very early period.  However, he added that later glosses and commentaries, such as those given in evidence in the Erne case, cutting down this general right to a restrictive right to take a single salmon for a person's own needs reflected a later expansion of exclusive fishing rights.
  He claimed that the glossators and commentators viewed the texts as sacrosanct and would never have bluntly declared that the reference to "the salmon of the place" was obsolete even if it no longer reflected contemporary reality.  In such situations where they encountered anachronistic rules they were obliged to get out of the difficulty by doing what Binchy termed as "a bit of juggling".
  

He cannot of course contradict the text, so he tries to narrow down the application of the rule which is formulated by the text to the narrowest possible limit.  In other words,  short of contradicting it he restricts its application to the minimum so that which is formulated in the text to the widest and most sweeping terms will be narrowed down by the glossator to the mere minimum application of the rule, short of contradicting it completely.


Binchy gives an example of such a process occurring in the Brehon laws by pointing to the change that occurred with time in relation to the contractual capacity of women.  The early position is reflected in a text which states that "thou shalt not buy from an unqualified person"
 which apparently included women, prisoners and slaves.  This seems to indicate that at the time in which the text was written a woman could not enter into a contract independently from her husband.  However, a later gloss to this passage limits this lack of independent contractual capacity to an  "adaltrach cen maccu" or a "secondary wife without a son".
  Even in Christian times the Brehon law permitted polygamy and according to Binchy it was often practised when a man, having no sons by his first wife, would take a second wife for the purpose of continuing his line.  Binchy asserted that such a secondary wife without offspring would have enjoyed little status for the simple reason that if this situation persisted for long she would probably not be kept.
  Therefore an early rule forbidding all women to enter into contractual relations independently of their husbands was narrowed down to one that would exclude a minimum number of women from contractual relations.  In the same way, Binchy explained the difference between the original text "Of the Confirmation of Right and Law" which seemed to entitle the inhabitants of the Tuath to "the salmon of the place" and later glosses which seemed to limit this entitlement to the taking of a single fish for their own needs in what could be seen as a form of charitable relief.  Thus Binchy concluded:

My deduction is as follows, that by the time that the Glossator came to interpret this rule of the text that it no longer represented the practice in his time.  I believe that all this passage is, what one might call, one of the fossilised parts in the text of which I speak, already representing the oldest order of things that is presented to us in these legal documents which, of course, extend over a period of hundreds of years, and (at) that time a great deal of property was unappropriated, and I am quite prepared to imagine, and do imagine that at the time that this actual rule represents (that) there was no rigid private property in salmon or in fisheries.  But I believe that by the time of the glossation, when the glossator came to do it that rule could no longer have applied, and that he found himself embarrassed by a rule that was of no value in his day and again following the principle of the women's (sic) legal status, he narrows down the application of the rule to the very minimum which is consistent with any respect for the text at all, without contradicting it.  In other words, he introduced a very drastic restriction of which there is no sign whatever in the text.  The text states in the most general way "the salmon of the place".  That is quite a general statement that the salmon of the place are free to everyone.  The Glossator as he cannot contradict that, without committing sacrilege, narrows the application of the rule to the absolute minimum.


It is interesting to note that MacNeill had earlier observed this same process of glossators or commentators narrowing down the application of the passage containing the reference to "the salmon of the place" with respect to many of the other supposed subjects of common rights contained in that passage.
  For example after stating "How many things have been established as the inherent rights of every territory and which are equally due to every person?" the passage lists, in addition to "the salmon of each place", "cnuas cacha feda" which was translated in the Ancient Laws of Ireland as meaning "the mast [nuts] of each wood".  MacNeill in a number of hand-written notes made the following observations:

Cnuas cacha feda: "the nutgathering of every grove".  The commentary says: "the mast and the nuts thereof: i.e. the full of one's fist [may be gathered in a private wood] or [if more can be taken] it is [in the case of] a wood which is not appropriated."  We must remember that the commentary which is a various dates (sic), is for the most part centuries later in date than the text.  When, as here, the commentary very greatly restricts the meaning of the text, a change in law and custom may be indicated.  It is quite possible that there was much less private appropriation of woods in the time when the original text was composed than when the commentary was written, and that people in the earlier time might gather nuts in the wood without restriction.  The same consideration may be applicable in many parts of the Laws and there is evidence of change of custom and law in the intervening time.


MacNeill also noted that a later commentary also narrowed down the application of the entitlement to "fiad cacha feda adaig etarba co ndeithbire" translated as "the wild animals of each wood, through which there is a passage with necessity".
  The commentary explains the term "co ndeithbire" or "with necessity" as meaning "he [who kills the game] having necessity to flit i.e. to flee".  MacNeill notes that this is another example of "a restrictive late interpretation" in which the commentator, instead of a general right to kill wild animals, supposes a particular right for a person who is changing his abode or is a fugitive to kill them for his use as long as he is in the wild.
  Similarly a later commentary also restricts the reference to "dirinn uas cach" translated in the Ancient Laws of Ireland as "the mountain which overtops all" or by MacNeill as "the great peak above all".  The entitlement to "dirinn uas cach" is explained in the commentary to mean "the great division which is overhead above everybody, the common mountain" but then significantly adds "when it is not needed".
 


In addition to his explanation of the reference to "the salmon of the place" Binchy also supplied the court with substantial evidence that the Brehon Laws did recognise that individuals could enjoy private fishing rights.  The first piece of evidence came from the references to the rights of the owners of land beside a river.  It may be recalled that Eoin MacNeill, while giving evidence in the Erne Case, had quoted the following passage in this context:

‘If a man has dammed the head of the stream more than one-sixth on each side of the river, if he owns [the lands lying on] both sides of it, or more then one third on one side, if he owns but one side, two thirds of the excess of fish [taken] to be given by him to the owners of the other weirs up or down which ever way the fish pass.  This is by way of ‘smacht’-fine, and it has a stay of three days, and not having the wealth of his rank extends it to five days, and denial to ten days.’
 


However, this passage seems to be mistaken in that it implies that a landowner could dam one third of the width of the river irrespective of whether he owned one or both sides of the river.
  Binchy quoted the following passage taken from a different manuscript which avoided this anomaly:

If he owns the bank on both sides (literally on this side and on that) he has his choice whether he will dam one-sixth on each side of it, or one third on one side only.  If he only owns one side, he shall dam one-sixth on the side which belongs to him and if he do more than that amount (that is if he dam more than that amount) two-thirds of the extra amount are due by him to the owners of the weirs (literally up and down) above and below whichever way the fish pass.


It may be recalled that MacNeill had argued in the Erne Fishery Case that this passage only meant that the public were prohibited from taking the fish actually caught in these privately owned weirs which the Brehon law had limited to a maximum of one-third of the width of the river.  MacNeill concluded that by inflicting penalties for any further extensions to those weirs the Brehon law worked to protect the public right of fishing which he claimed continued to exist in the remaining width of the river.  Thus while the existence of such weirs might be seen as indicators of limited private fishing rights the purpose of the above passage was to protect the far more extensive public fishing rights.  However, in Binchy's eyes the passage clearly pointed to the opposite conclusion.

I draw the deduction that there was a limitation placed on the size of the weir, that a riparian owner might construct it but a limitation was placed in the interests of other riparian owners who might also erect weirs, and I draw that deduction from the fact that if any riparian owner exceeds this limitation he is liable to the other weir owners, not to the public.  There is no trace of any penalty for violating a public right.


Another piece of evidence submitted by Binchy concerning the recognition of private fishing rights under the Brehon law came from a legal glossary compiled by the O'Davoran who conducted a celebrated law school, one of the last as it happened, on the border between Galway and Clare in the 16th Century.
   In this glossary O'Davoran seeks to illustrate the use of the term "aire" which he explains means a fence or a dam by quoting the term "aire eisc flatha" from an old law text.  Binchy translates this term as meaning "a dam for a chief's fish" or alternatively "a fence for a chief's fish", either of which could refer to a privately owned weir held by an aristocrat.


Binchy drew his next piece of evidence from a commentary in the Book of Aicill dealing with a form of partnership recognised under the Brehon law for joint husbandry between two men, one who owns land but no stock and one who owns stock but no land.
  The commentary deals with their respective rights and duties towards each other and with respect to third parties.  One passage in this commentary deals with the theft of joint property "In the case of fish being taken away":

If it is stolen from the house the penalty for it is double the amount taken and honour price for it and this is to be divided equally between the two partners.  If it be taken from the weir the penalty is five sets or perhaps four and this penalty also is to be divided equally between them.


The commentator seems uncertain about the correct penalties that should be imposed and adds "or it may be that the penalty is five sets for the fish outside the house and double the penalty if it be in the house".
  Later on he gives another alternative "or yet again it may be that the penalty is five sets for stealing fish, for the fish always from whatever place it was stolen."
 Whatever of the correct penalty the commentary leaves no doubt that the fish caught in a weir were considered private property.


Binchy's next piece of evidence was derived from two expression used in Brehon law texts, "cain inbir" and "corus inbir".  According to Binchy the word "inbir" referred to an estuary or river mouth.
  He believed that the expression "cain inbir" literally meant "the right, law or rule of a river mouth or estuary" while "corus inbir" meant "the right or legality of a river mouth or estuary".
  According to the distinguished scholar Professor Thurneysen the glossators believed that these terms referred to fishing weirs erected on an estuary, an opinion shared by Professor Binchy.
  Thus when the text "Of the Confirmation of Right and Law", the same text that mentions "the salmon of the place", speaks of "corus indbir a tuargain"
 this would seem to mean "the right of an estuary, its plundering" which Binchy believed referred to the plundering of a lawful weir.


Another passage in a manuscript found by Binchy in Trinity College, Dublin
 also refers to "the right of an estuary, its plundering" but also contains an additional gloss or commentary to this passage.
  This speaks of "the disgraceful plunder which is done in proper knowledge, in that which is on the end of the spear, namely, the fish".  At this point there is an important additional commentary which Binchy translated as meaning "and there is appropriation on the fish or on the water".
  This piece of evidence is of particular importance as it seemed to indicate the existence of private fishing rights in specific context of an estuary or river mouth similar to those claimed by the plaintiffs in this case.  


A further piece of evidence for the recognition of private fishing rights under the Brehon law came from a passage in a text dealing with the law of distress which mentions "im chain n-inbir".
  While the translation accompanying the text took this to mean "for the law respecting a river"
 Binchy believed that a more accurate translation would be "about the right of an estuary or river mouth".
  A gloss on this text refers to “cora coitcend na fine” which was translated in the "Ancient Laws of Ireland" as referring to "the common weir of the tribe".
  If this were correct it would have provided strong evidence for the defendants' contention that common fishing rights had prevailed in Early Ireland.  However, the Irish word translated as "tribe" in the official translation was "fine".  According to Binchy the word "fine" had been shown conclusively by, of all persons, Eoin MacNeill to mean "family" rather than "tribe".
  Thus the passage actually referred to "the common weir of the family" and referred to private fishing rights since the property owning unit in early Ireland was often the family rather than the individual.


Binchy's final piece of evidence with respect to the Brehon law came from the text  Coibnes Uisci Thairidne
 and, according to Binchy, showed that fishing weirs were privately owned but also that they could be acquired by what is known as adverse prescription.   He referred to the following passage from that text:

For there are three rules (servitudes) which heirs are not capable of altering if their father and their grandfather have acknowledged [them] throughout their lifetime: the rule of every watercourse, and the rule of an estuary (a fishing weir), and the rule of a bridge.  For these are the three burdens which heirs cannot dispute if [their] father and grandfather have acknowledged [them] throughout their lifetime.  If they have been acknowledged, they are to remain so for ever, whether they be gratis or whether a fee is due according to the decision of a judge.


In this case if A erects a fishing weir on B's land, and B and his successor acquiesce in this situation, then A's descendants will acquire a permanent title to the fishery.  This will apply whether A has erected the weir without B's consent or whether he has done so with B's consent and have provided him with compensation.  The reason Binchy referred to this text is that it provides a clear indication that fishing weirs were seen as private property in early Ireland.


Binchy was satisfied that all this evidence taken from the Brehon laws, together with several pieces of literary evidence, proved that fisheries were held in private ownership in Ireland several centuries before the existence of the Magna Charta which allegedly forbade the creation of several fisheries on tidal estuaries after 1189.  In his opinion the passage referring to "the salmon of the place" was nothing more than "a fossilised remnant of an older order of society"
 which remained imbedded in the Brehon law texts.  In fact, he believed that this rule dated from "the most primitive period"
 which was already largely or completely out of use when the texts themselves were written around the Eighth Century AD.  He denied suggestions that some form of territorial division meant that the rule relating to "the salmon of the place" applied in some parts of Ireland while private fishing rights existed in other.
  During his cross examination  Mr. Kelly QC put forward a theory suggesting that it was likely that ancient common fishing rights had existed in early Ireland which were unregulated by law but limited by certain private rights which, in contrast, were explicitly mentioned in the Brehon law texts.
  Binchy rejected this suggestion stating:

"Mr. Kelly if there is any right in Irish Law it is safe to say that it is most jealously guarded by penalties for the breach of it.  If I can be shown the penalty for the breach of this public right then I will believe in it.


Kelly responded to this by saying "on the contrary if you can show me a penalty for the exercising of the public right, I would believe in your theory."
  Binchy, however, remained unconvinced.


Professor MacNeill's evidence for the defendants in the Moy Case, this time without the assistance of Professor Binchy, once again focused on the reference to the "aé áite" or "the salmon of the place" to support his position that the people of a Tuath enjoyed common fishing rights.  While a later gloss seemed limit this common right to the taking of a single salmon MacNeill felt that this rule, far from cutting down the common right to near insignificance as advocated by Binchy, was necessary to guard against abuse of the right by unscrupulous persons and ensure an equitable division of the available fish.  As in the Erne Case, MacNeill never claimed that the concept of private fishing rights was totally unknown to the Brehon law but believed that such private rights had been extremely limited and were subservient to the more widespread common right.   However, unlike his evidence in the Erne Case MacNeill had since come to the conclusion that the gloss to "the salmon of the place", allowing only the killing of a single salmon, actually referred to an entitlement to take a single salmon from a privately owned enclosed weir.  In addition to this MacNeill now seemed to attach a great deal of importance to what was translated in the "Ancient Laws of Ireland" as "the quick drawing [of a net] from each stream"
 appearing in the same list of entitlements as "the salmon of the place" which he now claimed regulated the common fishing right outside such a privately owned enclosed weir.  Thus, according to MacNeill's theory a person "could kill one salmon within the enclosed weir, but outside of that, in the stream, he might use, for a moment, so to speak, 'a draw of the net'".


Much of MacNeill's subsequent evidence focused on undermining Professor Binchy and Professor Bergin's translation of the word "inbir" which had proved central to much of their evidence that the Brehon law had recognised extensive private fishing rights.  Bergin and Binchy had given evidence that the word "inbir" referred to a river mouth or an estuary but according to MacNeill its more accurate meaning, in the context of the law texts, was "the waters enclosed in the lawful weir".
  If this were the case Binchy's evidence concerning the "cain inbir" and "corus inbir" did not refer to private fishing rights over an entire river mouth or estuary but only referred to more far more limited private rights in an enclosed weir which in MacNeill's view were, in any case, subservient to more extensive common fishing rights.


In order to support his own interpretation of the word "inbir" over Binchy and Bergin's claim that it referred to a river mouth or estuary MacNeill pointed to a number of place names containing the word inbir found in areas far from the sea.  These included Rossinbir or Ross's Point Co. Fermanagh, "Inber Cichmaine" at Tullyallen Co. Meath and Drominver on Lough Derg of the River Shannon.
  However, it must be added that Binchy later denied that "inbir" necessarily meant a river mouth on the coast but affirmed that it could also refer to a river mouth on a lake or even occasionally to the mouth of a small stream flowing into a larger one.
  


MacNeill also gave a number of quotations from various glosses on Brehon law texts which, he believed, provided evidence that the word "inbir", as used in those law texts, should not be understood as meaning a river mouth or estuary.  One of these texts, which listed a number of things in respect of which a person could make a particular form of distraint, included a reference to "im chain n-inbir" or, as MacNeill translated it, as regards "the regulation of an inbir".
  He pointed out that an explanatory gloss on this reference to "the regulation of an inbir" adds "or it is with regard to the making of it".  This gloss satisfied MacNeill that an "inbir" should not be understood as meaning a river mouth or estuary as these are things which clearly cannot be made.  Moreover, an explanatory gloss on a reference to "cain inbir" in a different passage of the Brehon law refers to "the rule of the inbir of the weir".
  MacNeill lost no time in explaining that "there is no such thing as river mouth of a weir; and there is no such thing as the estuary to a weir".
 


Finally MacNeill provided an interesting explanation for Binchy's reference to "aire eisc flatha", meaning "a dam for a chief's fish" or alternatively "a fence for a chief's fish", taken from O'Davoran's Glossary.
  He gave a lengthy account of the tradition of "coshering" or the right of a aristocrat to visit and be entertained by his clients.  In the case of king visiting a "flaith" or lord it was necessary for the flaith to ensue there was adequate provision in order to regale the king in a princely fashion.  One of the ways in which he did this was by having a weir to ensure there was an ample supply of salmon for his royal visitor.  MacNeill does not explain the relevance of this explanation to the dispute as to whether private or common fishing rights prevailed in early Ireland but it could be inferred that its purpose was to show that the flaith could interfere with the common rights only on the basis of such exceptional circumstances.


Johnston J. began his judgment by distinguishing this case from the Erne Fishery Case which had finally been decided in favour of the Attorney General and the Kildoney fishermen by the Supreme Court in 1933.  He justified his decision not to follow this judgment by stating that, contrary to popular belief, the effect of Erne Fishery Case was not to hold that all several fisheries situated in tidal estuaries were "illegal unconstitutional and impossible".
  According to Johnston J. the decision of the Supreme Court in the Erne Case concerned a question of fact as to the existence of a several fishery in a particular place, namely, in County Donegal which had not been conquered by the English until the 16th Century.
  The case now before him concerned the existence of a several fishery in another place, on the estuary of the River Moy in Co. Mayo, which had been subject to a degree of Norman influence possibly as early as the 12th Century.  However, as it happened the date of conquest did not prove to be a decisive issue in this case.  


  As in the Erne Case, Johnston J. stated that previous cases had established a presumption of legal origin, meaning that once the test of long possession was proved then the onus of proof did not lie with the plaintiffs to prove that exclusive fishing rights had existed before 1189 on the tidal region of the River Moy.  Rather, it lay upon the defendants to prove that there were strong and convincing reasons that such rights could not have existed on those waters before the year 1189.
  The defendants had succeeded in the Erne Case in proving to the Supreme Court's satisfaction that such exclusive fishery rights had not existed on the tidal Erne before 1189 thanks to the evidence of MacNeill and Binchy who attempted to show that the Brehon law had protected a system of common fishing rights and had not recognised extensive private fishing rights.  However, as has been seen, Binchy had since changed his position on this issue and Johnston J. paid tribute to the fact that he had "the courage and honesty to come forward and explain his change of opinion and the reasons for it".


With respect to the reference to the "aé áite" or "salmon of the place" in the text which MacNeill called "Of the Confirmation of Right and Law" Johnston J. seemed to accept Binchy's suggestion that this rule, apparently allowing for a common right to take salmon, had become an anachronism long before the 12th Century as evidenced by a later glossator's attempts at narrowing down the application of the rule to an absolute minimum, since tradition forbade him to directly contradict it.  Thus he concluded that "it could not be asserted that the proposition possibly laid down in the original tract in the sixth, seventh or eighth century was any authority whatever for the statement that a several fishery in tidal waters was impossible in the twelfth century."
   As in the Erne Case Johnston J. had real difficulty accepting the passage as any kind of statement of positive law and felt that "the whole passage, when read together, raises problems of such complexity and suggests such strange, not to say impossible, social conditions, that it is difficult to think that any part of it had any applicability in the twelfth century."


Johnston J. also agreed with Binchy and Bergin's translation of the word "inbir" as denoting an estuary or mouth of a river where it joins the sea, accepting that there were a number of instances where the word is used in reference to the mouth of a river where it enters a lake or even a larger river.
  He seemed unimpressed with much of the literary evidence provided by Eoin MacNeill, who gave a different translation for the word, commenting that "I cannot construe a rule of law in a Brehon Law Tract by an appeal to poetry".


He concluded that the witnesses for the Attorney General had, at the most, "made criticisms of the evidence given by the plaintiffs' witnesses and suggestions which amount to antiquarian speculation, but do not displace the effect of the proof that the plaintiffs have advanced".
  In the light of all this he held that no evidence that had been brought before him would justify a conclusion that there was no appropriation of a several fishery on the estuary of the Moy before the date set by the Magna Charta.


In this context it must not be forgotten that the Supreme Court had found in the earlier Erne Fishery Case that, aside from the issue of plantation grants which did not apply in the Moy Case, the Brehon law had protected a system common fishing rights and therefore could not have recognised extensive private fishing rights such as those involved in a several fishery.  On this basis it had held that the several fishery on the Erne could not have existed before 1189 and therefore must have been created at a later date in clear breach of Chapter 16 of the Magna Charta.  In the Moy Case Johnston  J. decided that there was no reason to suggest that the existence of a several fishery had been forbidden by the Brehon law and therefore it was perfectly possible that such a fishery could have existed on the estuary of the Moy before 1189.  Therefore, in spite of Johnston J.'s efforts to distinguish this case from the ultimate decision in the Erne Case it is difficult to see his decision here as anything less than a reversal of that of the Supreme Court.  While it may have been true that Co. Donegal had not been conquered until the 16th Century while Co. Mayo had been subject to Norman influence some centuries earlier, this does not seem to have been a decisive factor in Johnston J.'s decision in the Moy Case. It will never be known what the Supreme Court would have made of his decision as the case was settled out of court before it ever reached that stage.



*
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6.  A Further Sequel- The Foyle and Bann Fisheries Case

However, the Moy Fishery Case proved not to be the last of these complex fishery cases and thus Johnston J.'s ruling in the High Court was not to be the last word uttered in relation to the relevance of the Brehon law in determining these disputes.  The cause of the dispute which resulted in the case of Foyle and Bann Fisheries and Irish Society v. Attorney General and Others or the Foyle and Bann Fisheries Case makes familiar reading.  In the 1940s the Foyle and Bann Fisheries Ltd., weary of the open defiance of poachers from the local community on their fishery situated on an arm of the Foyle completely within Co. Donegal, decided to take legal action to secure a declaration from the courts that their title to the fishery was sound.  In doing so they set about the formidable task of displacing the evidence as to the ancient Irish law of fisheries on which the Erne Case had ultimately been decided in 1933, which as a Supreme Court decision outranked Johnston J's High Court decision in the Moy Fishery Case in terms of precedent.  Thus, the Erne and Moy Cases were to have a post-war sequel.


One again the plaintiffs called Professor Daniel Binchy to give evidence on their behalf although by this time death had robbed the defendants of the expertise of Professor Eoin MacNeill.  Binchy's evidence in this case mostly repeated that given in the Moy Fishery Case with one important exception.  Since the Moy Case Binchy had radically reinterpreted the tract making reference to the "aé áite" or the "salmon of the place"
 which MacNeill had relied so heavily upon to support his theory of the existence of common fishery rights in early Ireland.  


According to Binchy this tract survives in only one manuscript
, although there are two quotations from it in two other manuscripts
.  He believed that it was written in the 15th century in the celebrated law school of the McEgans.
  However, he felt that this manuscript was badly copied, with old glosses mistakenly included as part of the text which were in turn glossed by later glossators.
  The translators of the "Ancient Laws of Ireland" had translated the passage in question as follows:

'How many things have been established as the inherent rights of every territory and which are equally due to every person?  The salmon of every place; wild garlic; the 'andach' property of each water; the quick drawing [of a net] from each stream; the sufficiency for a night of faggots of each wood which has not the tripartite division of [trees]; cooking fuel in each wood; the mast [nuts] of each wood; materials for each carriage; timber for body-bearers; a handle for the champion's spear; a hand-stick for the horse-boy; twigs for three spancels; materials for hoops; materials for a churn-dash; the wild animals of each wood, through which there is a passage with necessity; the sea-wrack of each strand; the salt-leaf of each rock; the produce of each wave outside the rock; each wood which is without triple divisions; grinding upon the whet-stone; an acknowledged fair-green; going into a boat; playing chess in the house of a chieftain; salt in the house of a 'brewy'; the mountain which overtops all; a chain upon a captive, there being a space between him and the fetter.'


Binchy now believed that the first sentence of this passage should more accurately be translated as "How many things have been established as the absolute immunities of every territory which are equally immune for every class of persons?".
  Moreover it had previously been believed that the passage ended with the reference to the "chain upon a captive, there being a space between him and the fetter." as quoted from "Ancient Laws of Ireland" Vol. V, page 484.  Binchy now believed that this passage expended for several additional pages and ended on page 490 with the following words:

these immunities have been laid down for every condition of person who may use them in accordance with the command of the rulers of the men of Ireland and of Patrick.  They have been adjudged free to every person who may use them and need them and do them (respectively).  According to the justice of conscience, nature and scripture these absolute immunities have been established from the beginning of the world to the end without suit and without penalty.


If this was the case it meant that persons did not enjoy rights or entitlements to the things listed in this passage in early Ireland.  Instead they merely enjoyed immunities from being sued by the owners of the property in question; an important legal distinction.


However, Binchy's explanation was to go much further than this.  He declared that he no longer believed that the words "aé áite" even meant "the salmon of the place" meaning that salmon were not included amongst the things which persons could take with immunity from suit from their owners.  According to Binchy the word "aé", or "haé" as it is often written, is unknown as  word for "salmon" in old Irish outside the context of this tract, with the words "eó" or "éu" more usually used.
  In fact MacNeill had noted in the Moy Cases that they would never have known that "aé" referred to a salmon but for the fact that a glossator believed that it had that meaning.
  They had both assumed that the glossator was correct in this belief since they had no evidence to the contrary.  Now Binchy believed that he could prove on linguistic grounds that "aé áite" could not refer to "the salmon of the place".  Firstly, with respect to the word "aé":

I did not notice, and I don't think Professor MacNeill noticed in the Erne case, from our discussions of it, one very serious objection to the meaning that we gave it , and that is the ambiguity which surrounds the word salmon in the English language.  There is no such ambiguity in Irish.  Salmon can be a collective in English.  If you talk about the salmon of the place most people will at once assume you are talking of plurality.  But that is impossible in Irish.  The word in Irish can only be nominative singular.  So that if it has anything to do with salmon it must be a single salmon..  If on the other hand the scribe of the text, or the original writer of the law, wanted to say "salmon of the place", or "salmon" in the plural, he would have to use a form so different that there is not the slightest possibility of his getting confused.  He would have to use "iich" which means salmon in plural.  So there is no question of the plural being so like the singular that the scribe might be pardoned for slipping.  That is the objection to the first word.  In other words, the word which is written here as haé (more normally written eó) is not a collective.  If the scribe of the original tract wanted a collective he had one just beside him, as it were; he had the word iasc, which at all periods of the language is a collective.  So that if aé has anything to do with salmon here it can only mean one salmon.


Having dealt with this, Binchy moved on to examine the significance of the word "áite" in the term "aé áite" or "the salmon of the place" as Eoin MacNeill had understood it.  Taking the term as a whole Binchy stated before the court:

The two words together couldn't mean the single salmon of the place.  In order to get that you would have to insert the definitive article (between) the two words as applies in modern Irish my lord.  You cannot say at the present time for the man of the place "fear áite" you would have to put something between the two words...If it meant salmon of the place you would require something defining such as the definite article, or the adjective "each, every".  "Cacha áite" that would mean "salmon of every place".  With regard to what your Lordship has suggested "salmon of a place", that would normally require the insertion, first of all, of a preposition as well as the article.  And I think the same thing could apply to "the salmon of a place."  The genitive "áite", - assuming this is the word in the text, with the article could only have adjectival force.  It could be used, for instance, if the genitive was used, - it could be used as an adjective.  We talk at the present time of bean- tíghe.  I know of no instance where this word is used as an adjective at any period of the language.  It couldn't mean a local salmon.  We don't at the present day speak of Local Government as "Rialtas Áite".  So far I have been assuming that the word, the second word is really a genitive, the genitive of the word we know as "áit".  That brings me to the third and also a very serious objection to this translation.  We have comparatively few examples of this word, which later became so common in the language, in Old Irish.  Some of them- well, one of them, is in an old law tract which I have edited myself.  I think the original word was not "áit", singular, but "átt".  In other words it was an á-stem.  But that does not matter because the genitive would certainly be "áite".  The point is that it does not seem to mean "place" in the sense of region, district, area, at all.  And that is of course what you would require here, if the glossator's interpretation was correct.  I only know the word áit or átt, as marking a point or position, - not of space.  I could give some examples if required.  It is used, for example, in one text, which says that the article of furniture in a house should be  "in their proper place".  Of course it is used in prepositional phrases as it is to the present day as "in place of" "i n-áit a chéile".  It is used some times to denote a particular passage in a book, or a line of text, but I have no example of áit meaning a geographical place or area, though it is so used in the modern language.  But even with the meaning it has now in modern Irish my feeling is it is too vague a form to be used in the laws where the language is very precise.  If it is "the place" what is the place referred to in connection with salmon?


Binchy was also prepared to say that, in his experience of such legal documents, that if what was intended was such a statement as "the salmon are immune for everyone" the formula used would have been "the salmon of every stream" or "the salmon of every estuary".
  He pointed out that this formula had been used in the very same passage as that containing the reference to the "aé áite" which seemed to grant immunity from suit with respect to "cutting wood from every wood", "the seaweed of every strand" and "the dilisc of every rock".  Moreover if the passage had been intended to grant immunity with respect to all fish, and not just salmon, these was no reason why the text should not say so and refer to "the fish of every stream" or "the fish of every estuary".
  


Binchy also made reference to a piece of evidence he had given in the Moy Case to support his contention that privately owned fishing rights were well established in early Ireland.   He reminded the court that the text known as "Of the Confirmation of Right and Law", the same text that mentions the "aé áite", fixes a penalty for "corus indbir a tuargain" which he claimed meant "the rights or law of an estuary, its plunder".
  He concluded that it was most unlikely that the same text which had imposed penalties for what was clearly an interference with a private right should shortly afterwards establish a public right for the taking of salmon.


Finally, Binchy felt that a reference to the taking of salmon did not belong in such a list of things which, although they might be the property of another person, could be taken with immunity from suit from the owner.  Most of the items of property referred to were small things which were of little value to the owner such as wild garlic, a night's sufficiency of dry wood, a shaft for a weapon or a hand switch for a horse whip.  For items of such small value it is unsurprising that the principle of "de minibus non curat lex" applied.  However, Binchy concluded that it would be extraordinary that a list of such minor items should include immunity for taking such a valuable commodity as salmon which was prized as a choice fish in early Ireland, as, indeed, it is today.
  


If the reference to "aé áite" did not, as Binchy suggested, mean "the salmon of the place" the obvious question was what it did in fact refer to.  Binchy frankly admitted that he simply did not know and that the most likely solution was that it was a corruption in the manuscript.  However, in order to fill this unsatisfactory vacuum, he mentioned that Professor Osborn Bergin had suggested that "aé áite" could be a reference to a plant.
  Bergin had pointed out that there had been a plant known in early Ireland as "ae aba", which may even have been spelt "ae abe" in earlier times, meaning the "liver of a stream or river".
  This plant is known as "hepatica", or in English "liverwort", and is still  believed to contain a number of medicinal qualities.  It could be argued that this explanation, that the reference to "aé áite" grants immunity for the taking of liverwort off another person's property, is supported by the fact that the next item in the list is wild garlic, another plant which may have been believed to have medicinal uses.  However, Binchy was in no doubt that, whatever of the accuracy or otherwise of Professor Bergin's explanation, the glossator of the term "aé áite" did not understand the meaning of the words and mistakenly assumed that they referred to salmon.


Dr. Michael O'Brien and Dr. James Henchy, who appeared as witnesses for the defence, naturally responded by rejecting Binchy's assault on the term "aé áite".  They gave evidence from another text
 which they claimed supported the view that "aé áite" did indeed refer to "the salmon of the place".  This text dealt with the relations between a lord and a client and in doing so made reference to a lord acting unjustly by suing his client in situations where the client enjoys immunity from suit.  A later gloss gave two examples of property over which the client enjoyed immunity from suit, one of these was “crim allda”, which referred to what Henchy believed was "the garlic of the cliff", and the other was "eó áite". As Henchy and O'Brien pointed out  "eó", unlike "aé", is an old Irish word which is accepted as meaning "salmon".  They also claimed that such a reference to a person enjoying immunity for the taking of a salmon in a distinct manuscript from that containing the tract which MacNeill had called "Of the Confirmation of Right and Law" supported the position that the reference to "aé áite" in that tract did indeed mean "the salmon of the place".
  


Binchy was refused permission by Gavan Duffy P. to respond to this evidence but a number of points can be made with respect to this piece of evidence produced by Henchy and O'Brien.
  The manuscript they had produced concerning the relations between a lord and client supported his view that items such as wild garlic, a night's sufficiency of dry wood or a shaft for a weapon had not been common property but had been private property which other persons could take while enjoying immunity from suit from their owners.  Secondly, it is likely that he may have argued that the glossator of this manuscript concerning lords and clients had deduced that persons could take salmon from another's property with immunity from suit following from the conclusion of the glossator of the tract MacNeill referred to as "Of the Confirmation of Right and Law" who had based that premise on the mistaken belief that "aé áite" referred to salmon.


However, Henchy and O'Brien also produced additional evidence, quite apart from the reference to the "aé áite", that suggested that common fishing rights had existed in early Ireland.  They pointed to a text dealing with distress which referred to "im corus lín" or "for what is right in respect of the net".
  They pointed to a gloss on this term which referred to an "áit coitchend"
 or a “common place” held by the tuath in a stretch of water.
  Henchy and O’Brien seemed satisfied that this gloss provided clear evidence that members of a tuath enjoyed a common right to draw a net at such a "common place" on a river.  Although, once again, Binchy had no chance to respond to their claims he had stated while giving his own evidence that this reference merely referred to a place that was res nullius or unappropriated. Every person could fish in such an unappropriated place because it was the property of nobody and not because it was the property of all. 


Gavan Duffy P. refused to allow Binchy to be recalled as a witness to refute any of this evidence in the absence of "special reasons".
  In fact, none of the evidence provided by Binchy, Bergin, Henchy and O'Brien on the Brehon law nor any of the additional historical evidence provided by Dr. Otway Ruthven proved decisive in this case as it was decided on other grounds.  In any case it would seem that judicial patience with squabbling historians had by this time worn thin and Gavan Duffy P.'s conclusions with respect to the Brehon law were unflattering:

I infer that the law that has come down to us in a fragmentary way is traditional and that it was academic; one cannot say that it was, as put into practice, uniform throughout Ireland at any time, nor that it remained unchanged; it naturally developed from time to time and varying customs may well have prevailed under different jurisdictions; there is no evidence that the texts cited applied in Tir Chonaill; we have to depend on scattered references to rights of property in texts devoted to other topics; and no tract on fishery regulation survives.  The law still has to be deduced from elliptical, incomplete and often corrupt texts, which appear to be copies of copies of copies of archaic manuscripts, reproduced by much later hereditary scholars, to the accompaniment of unreliable and often unskilled and sometimes unscrupulous interpretation.  I apprehend that the study of Irish law, seriously undertaken only in recent times, is still in its infancy and the conclusions of the most experienced scholars are tentative, and seem at best generally to represent plausible historical speculation.  Dr. Dillon's view is that the law texts cannot be used as a solid basis for any conclusion at all until they are edited and examined.

The data were (sic) inevitably slender and scrappy and the very learned witnesses whom I heard were unable to agree upon material conclusions.  I need say no more.  I refrain from attempting to formulate any judicial opinion on the theories of ancient fishery law advanced in evidence.  Mr FitzGibbon
 caustically exacts of an expert witness on fishery law that he should know whether salmon swims with his head first or not; thus far (pace the experts) I go with him.



*





*
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7.  Conclusion

The Erne and Moy Fishery Cases were cases which delved into the realms of history to an unprecedented degree.  Therefore it is unsurprising that they involved an impressive array of scholars as expert witnesses including the likes of Robert Dudley Edwards, Osborn Bergin, Myles Dillon, Michael O'Brien and many others.  However, the Moy Case is of particular interest since it pitted two of the greatest authorities on early medieval Ireland, Professor Eoin MacNeill  and Professor Daniel Binchy, in direct opposition to each other.  Their disagreement over the nature of fishing rights under the Brehon law was not their final disagreement.  Indeed, Binchy was to write, after MacNeill's death in 1945 that:

The most serious criticism of MacNeill's work is that his scholarship was deeply (though doubtless unconsciously) coloured by his political views. ... Even his brilliant reconstruction of ancient Irish society tends to become an apologia for the Gaelic civilisation against its 'enemies' among modern historians.


However, it should not be thought that MacNeill and Binchy's personal relations suffered in any way from their taking opposing sides in the Moy Case.  On a number of occasions when MacNeill found himself unable to find an important reference during his evidence for the defendants Binchy seems to have thought nothing of "crossing the lines" and assisting him in finding it.  Moreover, Binchy was also to write of MacNeill, after his death, that "no breath of controversy was ever allowed to mar his personal relations even with those who differed from him most widely; his kindness, charm, and courtesy made him universally beloved."


It must be added that since the conclusion of these fishery cases some scholars have actually questioned whether Chapter 16 of the Magna Charta really was intended to forbid the Crown to grant exclusive fishing rights in tidal waters unless those waters had already been put 'in defence' before the death of Henry II in 1189.  Professor Bryan Murphy provides convincing evidence that the interpretation of Chapter 16 used in the Erne Fishery Case was an 18th Century perversion and claims that the Magna Charta was never intended to forbid the granting of private fishing rights on tidal waters.
  According to Murphy Chapter 16's real purpose was to control the King's use of a long obsolete prerogative which allowed him, when on circuit, to put a section of a river in the area he was visiting 'in defence' which effectively gave him exclusive use of the waters for both pleasure or profit while he was staying in the locality.  This was a prerogative which was clearly detrimental to the local nobility as it deprived them of any income from the river while their monarch was in the district.  Therefore Chapter 16 was intended to hitherto prevent the King from exercising this prerogative in tidal waters except in estuaries in which this prerogative had been used before the death of King Henry II.  Murphy shows that this challenge to the modern interpretation of Chapter 16 is far from recent in origin and points out that many of the essential arguments had been put forward some thirty years before the conclusion of the Erne Fishery Case in a book entitled 'History of Law and Fisheries' by S.A. and H.S. Moore.
  Murphy is astonished that Major Robert Lyon Moore, the principal owner of the Erne Fishery Company, who was prepared to take such drastic measures as appealing to the Privy Council in the teeth of a hostile Irish Government, should have failed to make use of the powerful evidence provided in this book written by his namesakes.  The only conclusion that can be used to explain this oversight is that Moore and the other owners of the Erne Fishery Company, to their great misfortune, must have been ignorant of the existence of this potential source of deliverance.  


It has already been noted that these fishery cases delved into the bounds of Irish history as few other cases have done before or since.  The Erne Case in particular was itself to become the subject of history since its appeal to the Privy Council caused a significant legal and political controversy at a time when Anglo-Irish relations were at a low ebb and raised a certain amount of sectarian tensions in the infant Irish Free State. Yet the issues which were the cause of these fishery cases were themselves highly emotive and not free from sectarian tensions either.  The ownership of exclusive fishery rights by a small number of persons of a different religion was a subject of no small resentment among many members of the majority community in Ireland.  The sectarian tensions that resulted can be seen in Francis Gallagher's speech after his victory in the Erne Fishery Case in which he referred to the owners of the Erne Fishery Company as "foreigners" even though many of them lived in the same town as he did.


From a historical perspective it must be noted that the fishery owners in all three of the cases mentioned in this article never actually proved that there actually had been several fisheries on the tidal part of their respective rivers before the year 1189.  The closest they ever came to this was to show that local monasteries enjoyed various fishing privileges on those rivers which must have been given to them by a local aristocrat who possibly did enjoy exclusive fishing rights over the entire river including its estuary.  However, from a legal perspective they never had to prove anything of the sort.  Once they had passed the test of long possession, as all of these fisheries did having existed for at least three centuries, then the onus lay on those seeking to declare those fisheries illegal to give "the strongest and most convincing reasons"
 that several fisheries did not exist on the rivers in question before 1189.  They sought to do so by attempting to prove that the existence of such fisheries was impossible under the terms of the Brehon law which still prevailed in many parts of Ireland at that time.  The evidence produced by Binchy since the Moy Case renders it extremely difficult to state with absolute conviction that the existence of such fisheries in early Ireland was historically and legally impossible.  In that light it is difficult to justify the conclusion reached by the Supreme Court in the Erne Fishery Case.

  
Irrespective of whether MacNeill's common fisheries had actually ever existed in early Ireland, the common fishery created on the mouth of the Erne thanks to the final decision in the Erne Fishery Case certainly proved to be a bitter disappointment to the Kildoney fishermen who initiated the action.  Any member of the public was entitled to fish on the common fishery and the large numbers of people who took advantage of this ensured that the Kildoney fishermen found it difficult to make a profit.  Many of them even seem to have felt that they should have been given special fishing privileges on the estuary in return for taking the case against the Erne Fishery Company, in spite of the fact that this was the very concept that they had originally campaigned against.  Francis Gallagher, the solicitor who undoubtedly was responsible for initiating the campaign against the Erne Fishery Company, attempted unsuccessfully to secure State compensation for them.  Within a few years over fishing had brought stocks to the brink of collapse and the State ultimately had to intervene and take over the management of the fishery.  In doing so the State purchased certain sections of the freshwater Erne from the former owners of the Erne Fishery company, which were not profitable to them without the tidal estuary, for a substantial amount of money.  In one final irony, the solicitor who negotiated the amount of money the State was obliged to pay to the former owners of the Erne Fishery Company proved to be none other than Francis Gallagher.


Whatever of the degree of talent involved in giving evidence in these cases, it could be argued that Gavan Duffy P.'s judgment in the Foyle and Bann Case points to an inherent danger in any over-reliance on historical evidence in deciding important court cases.  This is particularly evident in an area such as the Brehon law in which so much work remains to be done.  Having said that it is difficult to deny that there is a certain sense of charm in a long dead system of law essentially deciding the outcome of cases such as the Erne and Moy Fishery Cases in the 20th century.  It was almost as if, after so many centuries in the tomb, the law of the brehons had drawn breath once more. 
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