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The common law restraint of trade doctrine continues to provide valuable protection in a variety of business contexts. This article analyses an incompatibility problem that has arisen between that doctrine and EU competition rules (in particular Art 101 TFEU) as implemented by EU Regulation 1/2003, which, amongst other matters, delineates the interface between national law and EU competition law. According to the High Court once a court has applied Art 101 TFEU, Art 3 of the Regulation prevents a court from reaching a contrary finding under the restraint of trade doctrine. Thus, the court cannot find a clause is void under the doctrine if the clause comes within the scope of but is not prohibited by Art 101.In effect, this conclusion displaces the restraint of trade doctrine for parties who are subject to unreasonable restraints that fall foul of the doctrine but are not prohibited by Art 101 TFEU. The interface problem and the possible solution are presented as issues of Europeanisation. The negative impact on national law deriving from an EU measure is portrayed as a ‘top down’ Europeanisation scenario. A contrary ‘uploading’ perspective reveals how and why Art 3 and associated Recitals in Reg 1/2003 were ‘constructed.’ These findings on the intended scope of Art 3 are used to challenge the High Court’s view on the negative implications of the Regulation for the restraint of trade doctrine.  Finally, this article offers specific proposals as to how courts in the United Kingdom and Ireland could ensure that the restraint of trade doctrine is not an inevitable casualty of Europeanisation. This article suggests that when looking for a solution to the ‘top-down’ Europeanisation problem faced by the restraint of trade doctrine, the ‘uploading’ perspective of Europeanisation suggests a solution. 
Introduction
The common law restraint of trade doctrine continues to provide valuable protection against unreasonable restraints in a variety of business contexts, with the effect of protecting weaker parties. The restraint of trade doctrine has long provided protection to employees and independent economic operators such as franchisees,
 joint venturers,
 inventors,
 licensees
 managers/promoters, 
 contractors
and consultants.
  
A problematic interface between EU competition law’s Art 101(1) TFEU and the restraint of trade doctrine has emerged in the wake of Regulation 1/2003 which implements EU competition law. The Regulation makes specific provision, in Art 3, to delineate the interface between EU competition law and national law since May 2004.
 In the High Court’s view, following Art 3, once Art 101 is applied to a clause, the court cannot reach a different finding under the restraint of trade doctrine.
 This conclusion means that once Art 101 is applied to but does not prohibit a clause, the court cannot find the clause to be void under the restraint of trade doctrine. This is a problem where it quenches the protection available under the restraint of trade doctrine whereby courts refuse to enforce unreasonable restrictions. This protection appears to be under threat in cases where the restrictive clause comes within the reach of Art 101 TFEU. 
A particular restriction may fall foul of the restraint of trade doctrine but not be prohibited by Art 101(1) TFEU because the legal instruments have different tests and ambitions. In brief, the restraint of trade doctrine presumes a wide range of restrictive measures to be void unless the restraining party can justify the restriction as being reasonable both in the interests of the parties and in the public interest.
 The doctrine is a valuable instrument for persons who are subject to a restraint because it specifically ascertains the potential impact of a restriction on the parties’ interests. Where a restraint ‘goes further than to afford adequate protection to the party in whose favour it was granted’ it is prima facie void.
 The main focus of Art 101(1) TFEU is on safeguarding competition and it enquires primarily into the potential effect of a restriction on the market. Specifically, it prohibits various arrangements whose object or effect may be anti-competitive and which have a potentially appreciable effect on inter-state trade.
 Thus, while Art 101 (1) may not prohibit a particular clause, the clause may be void under the doctrine because of its impact on the interests of the restrained party. For example, in Days Medical Aid v Pihsiang Machinery Manufacturing and Ors, the High Court (Langley J.) found that an unlimited renewal clause in an exclusive distribution contract did not infringe Art 101(1) TFEU but could fall foul of the restraint of trade doctrine.
 
This article draws on some perspectives contained in Europeanisation literature in order to understand the interface problem and to offer some resolution,
 The ‘top down’ or ‘downloading’ perspective of Europeanisation highlights the implications of EU developments for national policies
 and any resulting domestic re-orientation.
 As such, it provides ‘a sort of yardstick to measure the impact of EU policy making on specified national institutions, styles or policies.’
 Another Europeanisation perspective is described either as ‘up-loading’ or ‘construction.’ It hones in on developments at the European level that derive from national level actors. These perspectives can be combined to focus on the ‘interactions and impact of the EU on domestic actors and structures.’
 A distinction has been drawn between “‘Direct Europeanisation”- the intended impact of an EU initiative’ and ‘Indirect Europeanisation’ which is the ‘inadvertent impact of an EU initiative.’
 These perspectives are used in this article to frame the problem and to guide the search for its resolution. It will be argued that the ‘top-down’ problem of displacement of national law that the High Court believes is occasioned by Art 3 may be resolved with the help of insights gained from an ‘uploading’ analysis of Art 3.

The interface problem will be depicted in ‘top down’ terms as an EU measure, causing re-orientation of domestic common law doctrine.
 The impact of Art 3 on the restraint of trade doctrine is most radical where it prevents a court finding that a restriction is void under the restraint of trade doctrine on the grounds that Art 101(1) has been applied and does not prohibit the restriction.  This article seeks a solution by taking the ‘uploading’ perspective in order to ascertain how and why Art 3 and an associated Recital in Reg 1/2003 were ‘constructed.’ Charting and analysing Art 3’s contentious and incremental evolution into a complex three paragraph provision will highlight its intended scope and intended impact. The examination will emphasise how Art 3(3) and Recital 9 were constructed in order to secure the applicability of stricter national law that ‘predominantly pursues an objective different from that pursued’ by EU competition law. These findings will be used to challenge the High Court’s view that the restraint of trade doctrine does not come within the saving provision made by Art 3(3).
  Finally, this article offers specific proposals as to how courts in the United Kingdom and Ireland could ensure that the restraint of trade doctrine is readily seen as the type of national law that is protected by Art 3(3).
The Interface Problem
The difficult interface arises in situations where the restraint of trade doctrine seeks to void a restriction that comes within the reach of but is not prohibited by Art 101 TFEU. It is a problem for a restrained party where the determination under Art 101(1) TFEU that the clause does not have an anti-competitive object or effect prevents a court finding that the restriction is void under the doctrine.
 
Art101 TFEU and the restraint of trade doctrine may take fundamentally different approaches to the same clause. These differences can be illustrated by contrasting their possible approaches to restrictions on franchisees. Art 101(1) TFEU does not prohibit restrictions on franchisees that are ‘strictly necessary in order to ensure that the know-how and assistance provided by the franchisor do not benefit competitors’ and ‘provisions which establish the control strictly necessary for maintaining the identity and identity and reputation of the network.’
 However, while the test states that it does not prohibit restrictions that are ‘strictly necessary,’ in practice, restrictions on franchisees that are not truly essential but are simply commercially convenient for the franchisor may not be proscribed by Art 101(1) TFEU.
 Thus, Art 101(1) does not invariably prohibit non-competition clauses on ex-franchisees even though the franchisor’s interests could be well protected by less restrictive obligations, for example, not to pass himself off as a franchisee and/or not to disclose particular commercial confidential information.
 Moreover, some restrictions on franchisees that are prohibited by TFEU Art 101(1) may be excepted under Art 101(3) TFEU.
 Automatic exception to certain franchises under Block Exemption Reg 330/2010 is not precluded where the franchise contains a post termination restriction on ex-franchisees of up to one year.
 In general, Art 101 TFEU regards franchises as desirable mechanisms that improve competition by helping new entry and encouraging inter-brand competition.
 Franchises allow franchisors to ‘derive financial benefit without investing its own capital’ and franchisees are ‘fortunate traders who do not have the necessary experience access to methods which they could not have learned without considerable effort and allows them to benefit from the reputation of the franchisor’s business name.’
Art 101 TFEU takes the attitude that certain restrictions must be borne by franchisees in order for franchises to function well for the benefit of the market.
 By comparison, the restraint of trade doctrine may take a more hostile attitude to restrictions in personal agreements generally, including franchises. In Vendo plc v Adams, the High Court in Northern Ireland (Girvan J.) refused to grant an injunction to enforce a post-termination non competition clause in a franchise. 
 It stated that to prevent the franchisee from ‘carrying on vehicle washing services within the franchised area would deprive the defendant effectively of earning a livelihood in a field where he has acquired an expertise.’
 This quotation indicates the doctrine’s concern for the economic interests of the franchisee and demonstrates how his personal interests are safeguarded by the doctrine’s requirement that the restriction must be reasonable in the parties’ interests. Because the test applied under Art 101 TFEU takes a comparatively benign view of restrictions, the restraint of trade doctrine may be the preferred legal measure of restrained persons, such as, but not limited to, franchisees.
 
In addition to potential differences in outcomes, there are other differences in practice that may make litigation under the doctrine more attractive to a restrained party than under Art101(1) TFEU.
 In particular, under the doctrine, it is for the party seeking to rely on the restriction (the restraining party) to establish that the restriction is reasonable inter partes.
By contrast under Art 101(1) TFEU, the party alleging that the restraint infringes (the restrained party) must discharge the evidential burden.  A second example of the relative attractiveness of the doctrine concerns the type of evidence to be presented to court. Unlike disputes under the doctrine, competition law disputes typically require expert evidence from economists that may be expensive to accumulate and relatively complicated to apply. In Meridian VAT Reclaim UK Ltd v. Lowendal Group Gross J., in the absence of detailed economic evidence on the definition of markets, was reluctant to conclude that there was a serious competition law issue to be tried, but easily reached that conclusion under the doctrine by examining the terms of the contract. 
 For similar reasons, an interlocutory injunction may be more easily obtained, in practice, under the doctrine than under EU competition law.
 
For these substantive and procedural reasons, where a restriction in a personal contract falls under Art 101(1) TFEU and under the restraint of trade doctrine, a restrained party may prefer to rely on the doctrine to resist enforcement of the restriction. Such a litigant faces an acute problem if Art 3, in effect, stifles a finding that the restraint is void under the restraint of trade doctrine on the grounds that Art 101(1) applies to but does not prohibit the restriction on account of its object or effect.  
While EU competition law only applies where there is sufficient potential effect on trade between Member States,
 it is important to appreciate that Art 3 may affect the interface between national competition law and the restraint of trade doctrine. This is because it makes sense (in practice and as a matter of logic) that the applicability and force of the restraint of trade doctrine is consistent and does not differ depending on whether EU or national competition law is applied.
 In this light, it is clearly important to understand the implications of Art 3 for the applicability and cogency of the restraint of trade doctrine.  
Art 3 of Reg 1/2003
The Regulation provides expressly for the delineation of the interface between EU competition law and national law in Art 3. Art 3 contains three paragraphs. Art 3(1) provides:
‘[W]here the competition authorities of the Member States or national courts apply national competition law to agreements, decisions of associations of undertakings or concerted practices within the meaning of Article [101](1) which may affect trade between the Member States within the meaning of that provision, they shall also apply Article [101] to such agreements, decisions or concerted practices.’ 

This provision ensures that a national court or competition authority cannot ignore Art 101 TFEU and apply only national competition law to provisions falling within the reach of EU competition law. Art 3(2) provides:

 ‘[T]he application of national competition law may not lead to the prohibition of agreements, decisions of associations of undertakings or concerted practices which may affect trade between Member States but which do not restrict competition within the meaning of Article [101](1) of the Treaty, or which fulfil the conditions of Article [101](3) of the Treaty or which are covered by a Regulation for the application of Article [101](3) of the Treaty. Member States shall not under this Regulation be precluded from adopting and applying on their territory stricter national laws which prohibit or sanction unilateral conduct engaged in by undertakings.’
 The first sentence of Art 3(2) means that that ‘national competition law’ cannot prohibit an arrangement which is not prohibited by Art 101 TFEU on the grounds that it either does not have anti-competitive object or effect, or else, comes within the exceptions specified in Art 101(3) TFEU. This is the key provision for the delineating the priority as between applicable national and EU provisions.

Finally, Art 3(3) provides: 
‘Without prejudice to general principles and other provisions of Community law, paragraphs 1 and 2 do not apply when the competition authorities and the courts of the Member States apply national merger control laws nor do they preclude the application of provisions of national law that predominantly pursue an objective different from that pursued by Article [101] and [102] of the Treaty.’
This final paragraph of Art 3 contains a saver that dis-applies Art 3(1) and 3(2) vis-a-vis certain national laws. For this article, the relevant part is that national courts may apply national laws that ‘predominantly pursue an objective different from that pursued by EU competition law’ without activating Art 3(1) and (2). Thus, national organisations may apply the national law alone (ie without Art 101 TFEU) and the national law may prohibit practices that are not prohibited by Art 101 TFEU on the grounds that either the object/effect is not proscribed or because they come within the exception of Art 101(3)TFEU. 

 If the restraint of trade doctrine comes within the first sentence of Article 3(2) it means that the doctrine cannot prohibit what Article 101TFEU does not prohibit unless the doctrine either comes within the second sentence of paragraph 2 or within paragraph 3. The second sentence of Art 3(2) allows the application of ‘stricter national laws’ to unilateral conduct. However, the many ‘restraints of trade’ that are consensual restrictions would not be regarded as ‘unilateral’. Thus, in practice, Art 3(3) offers the better hope.
High Court Interpretations of Art 3

In 2010, Roth J. applied Art 101 TFEU to a confidentiality agreement in Jones v Ricoh UK Ltd and stated:  
‘…. it is not necessary to consider separately the domestic law of restraint of trade. In any event, once EU competition law applies and either strikes down or permits the restriction involved, the court is not permitted to reach a different result as regards the application of a restriction to trade between EU Member States under the domestic law of restraint of trade: Article 3(2) of Regulation 1/2003, and see Days Medical Aids Ltd v Pihsiang Machinery Manufacturing Co Ltd [2004] EWHC 44 (Comm), [2004] UKCLR 384 , at [265]-[266].’ 
  
That Art 3(2) precludes national courts reaching a conflicting decision under the doctrine to the decision reached under EU competition law is a clear example of Europeanisation in the sense of domestic re-orientation. EU competition law, following an EU Regulation, in effect, renders a longstanding common law doctrine impotent. The receptive attitude of the High Court to the EU measures is striking. It is notable that the judgment did not resist the Europeanisation tide by stating that Art 3(2) could not come into play because ‘national competition law’ in the form of national competition legislation was not applicable.

Roth J.  relied on Langley J.’s view in Days Medical Aids expressed in paragraphs 265-266 that the restraint of trade is not saved by Art 3(3).  These two paragraphs of Langley J.’s judgment are next examined closely because of the unquestioning reliance Roth J. palced on the.  In paragraph 265, Langley J. stated:
‘[W]hatever characterisation may be given to the common law restraint of trade doctrine ...I do not think it can be said predominantly to pursue an objective different from Articles [101] and [102]. A reflection of the close relationship can be found in WWF v World Wrestling Foundation [2002] EWCA CIU 196 in the judgment of Carnwarth LJ at paragraphs 64 and 66, and in  Apple  Corps Limited  v Apple Computer Inc in the judgment of Nicholls LJ at paragraphs  109-113.’
 

 Langley J. bases his conclusion on two judgments (Apple and WWF) that predate Art 3 considerably. Clearly, the judgments in Apple and WWF could not intend to address the crucial question posed by Art 3(3) which is whether the doctrine predominantly pursues a different objective to EU competition law? This author suggests that the remarks in Apple and WWF are incidental observations made in a particular and significantly different factual context which have been given undue weight and currency by Langley J. It will next be argued that the observations made in Apple and WWF ought not be taken as conclusions on the respective objective of the restraint of trade doctrine and EU competition law for the purposes of Art 3(3).  
In Apple Nicholls L.J. stated:  ‘[F]or present purposes’ the ‘essence’ of Art 101 is ‘not substantially different’ from principles of the restraint of trade doctrine. 
  The opening words (‘for present purposes’) are crucial because the purposes and context of this judgment are particular. In 1981, two companies reached a settlement in the form of an ‘apple’ trademark delimitation agreement. Later, one company alleged breaches of the agreement’s no challenge clause. At the trial, the defence sought to argue that the trade marks’ registrations were invalid. In November 1990, Ferris J. ruled that the invalidity point could not be argued on the pleadings. In December, he refused leave to the defendant to serve a ‘late Rejoinder.’ These November and  December rulings were appealed to the Court of Appeal. Nicholls LJ (in paragraph 112) decided that the validity of the trade mark registration was irrelevant to the case under Art 101TFEU and under the restraint of trade doctrine. It is important to appreciate that the Court of Appeal was not deciding whether a clause infringed the doctrine and/or Art 101TFEU. In this light, it is unsafe to treat Nicholls LJ’s remarks as a declaration that the doctrine does not satisfy the saver in Art 3(3). 
The cited judgment in WWF concerns the alleged breach of a trademark delimitation settlement agreement between the World Wildlife Fund (‘Fund’) and the World Wrestling Federation (‘Federation’) over the use of ‘WWF.’
 This particular judgment is an appeal against the Order of Jacob J. made in favour of ‘Fund’ for an injunction and damages to enforce their settlement agreement of 1994.
 Jacobs J. had described the case made under Article 101TFEU as ‘muddled and confused’, concluded that there was nothing in the Article 101 TFEU point having criticised the ‘opaque’  pleadings for their lack of evidence on market definition and lack of explanation as to why interstate trade was affected.
 The Court of Appeal considered the appeal under six headings.
 As the cited paragraphs (64 and 66) are under heading 5 (‘Other Issues’) and 6 (‘Conclusions and Remedy’) their place is more incidental than core to the judgment. Paragraph 64 expresses the Court’s difficulty in seeing the basis of the Art 101 case due to lack of clear damage to trade between Member States. Paragraph 65 is irrelevant as it deals with an argument based on ECHR. Paragraph 66 stated the Court’s conclusion that ‘the Federation gains no assistance in this case from the doctrine of restraint of trade, whether in its common law or European form.’ This remark made incidentally in a case where the Art 101 TFEU points were made poorly offers too slender a basis for concluding that the restraint of trade doctrine does not predominantly pursue the same objective as EU competition law for the purposes of Art 3(3).
This author suggests that the High Court should have paid closer attention to the intended scope of Art 3(3). It is next argued that the Europeanisation ‘uploading’ perspective affords useful insights into how and why Art 3 and associated recitals were ‘constructed’ and that these insights help delineate their intended scope.   
‘Construction’ of Art 3 and Recitals by Member States  
Before Reg 1/2003 came into effect in May 2004, the interface between EU competition law and national law was determined on an ad hoc basis by case-law. Essentially, EU competition law prevailed if there was conflict with national competition law.
 A finding of an infringement of Art 101(1)TFEU definitely prevailed over any finding by a national court applying national competition law. However, the interface was less certain if national competition law sought to strike down a restriction that was not prohibited by Art 101(1)TFEU.
  The Commission, in the context of constructing a new regulation for implementing EU competition law, proposed a specific provision setting out a more certain interface. Its proposed text of Art 3 crisply stated:

‘[W]here an agreement… within the meaning of Article [101] of the Treaty, or the abuse of a dominant position within the meaning of Article [102] may affect trade between Member States, Community competition law shall apply to the exclusion of national competition laws.’

Some Member States expressed formal reservations about the proposed Art 3.
 The  proposed text was opposed because it would wholly oust the applicability of ‘national competition laws’ where EU competition law applied. A Working Party on Competition comprising representatives from the Commission and Member States was established to conduct an in-depth review of Art 3 inter alia. The Working Party produced several Reports that proposed compromise texts and also recorded the divergent views of the Member States. 
 Some discordant views of Member States were also recorded in Reports from the Presidency. For example, the November 2001 Report from the Presidency stated the view of France that Art 3 must not put into question the application of specific national laws permitting domestic reactions to problems arising in a Member State that EU competition law cannot deal with suitably.
 The view of France was supported by Finland and Sweden according to the May 2002 Presidency Report.
 

The same Report also records a specific suggestion from France to add a new paragraph to the proposed Art 3 to provide: ‘ [T]his provision is without prejudice to the implementation ..of national law that mainly pursues a different or complementary objective from that assigned to Articles [101] and [102]….’ This text appears to be the genesis of Art 3(3) and was suggested contemporaneously with a detailed proposal from France to amend Recital 8.
 At that time, Recital 8 provided that  ‘.. provision must be made..to regulate the relationship between Articles [101] and [102]  and national law by excluding the application of national law to agreements … within the scope of Articles [101] and [102].’ France proposed to amend Recital 8 to provide:  

‘[T]he Treaty assigns to Articles [101] and [102] an objective of protecting competition within the common market. Member States can take appropriate measures to protect other legitimate interests…. This is, in particular, the case where provisions punish companies when, without holding a dominant position, they try to obtain ..any commercial conditions which are unjustified, disproportionate or without counter concession. To the extent that such a law mainly pursues a different or complementary objective from that assigned to Articles [101] and [102], national competition authorities or national courts can apply it on their territory in parallel with and independently from articles [101] and [102].’ 

The two proposals from France appear in the September 2002 Report of the Presidency in the form of a new paragraph in Art 3 and a new Recital, 8(a).
  Later, these provisions were agreed in Regulation 1/2003 as Art 3(3) and Recital 9.  That Art 3 was recast so radically from the proposal advanced by the Commission in an incremental process that advanced by means of interventions and reservations of Members States indicates the strength of Member States’ intentions to preserve the applicability of some national law. Moreover, that Art 3(3) was ‘constructed’ closely along with Recital 9 is an important insight yielded by the Europeanisation ‘uploading’ lens of analysis because it allows the argument that Art 3(3) can be best understood when regard is had to Recital 9. 

Regard to Recital 9 is helpful when seeking to understand what national law comes within the saving scope of Art 3(3). Art 3(3) specifies that the national law must ‘predominantly pursue an objective different from that pursued’ by EU competition law but does not elaborate. Recital 9 not only addresses the objective of EU competition law but, additionally, offers some illustrations of national law that Members States may apply because they predominantly pursue a different objective to EU competition law.

Recital 9, somewhat baldly, states that Arts 101 and 102 ‘have as their objective the protection of competition on the market.’ This formulation is undoubtedly pithy and gives no sense of the debates surrounding attempts to articulate the goals of EU competition law. A flavour of the range of views in the debate is neatly conveyed by Odudu’s  framing of the broad question as  ‘ … whether Union competition law exists to promote efficiency, to achieve the Union objective of market integration or to promote certain market freedoms desirable in a democracy or to achieve any Union objective.’
 Economic goals have been articulated by the Commission (and Commissioners for Competition)
 specifically in terms of ‘consumer welfare’
 and efficient allocation of resources along with the market integration goal.
 Whether EU competition law pursues objectives rooted in political philosophy such as Ordo-liberalism has been debated.
 The extent to which EU goals that are not unequivocally competition focussed are properly pursued by EU competition law is contentious.
 This article does not seek to advance the debate on the legitimate objectives of EU competition law because its focus is on the implications for the restraint of trade doctrine of the express terms of Art 3 and Recital 9. Thus, while it accepts that the Recital 9 formula is cryptic and may be an incomplete enunciation of the objectives of EU competition law, it suggests that Recital 9 offers a touchstone against which various national laws ( and in particular the restraint of trade doctrine) may be tested in order to see whether they predominantly pursue a different objective to the one of protecting market competition. 
Recital 9 also discusses the type of national law that Members States may apply following the Regulation. It states: 
‘[T]his Regulation does not preclude Member States from implementing ... national legislation which protects other legitimate interests provided that such legislation is compatible with the general principles and other provisions of Community law. Insofar as such national legislation pursues predominantly an objective different from that of protecting competition on the market ... courts of the Member States may apply such legislation…Accordingly, Member States may…implement  …national law that prohibits ... acts of unfair trading practices, be they unilateral or contractual. Such legislation pursues a specific objective, irrespective of the actual or presumed effect of such acts on competition in the market. This is particularly the case for legislation which prohibits undertakings from imposing on their trading partners, obtaining or attempting to obtain from them terms and conditions that are unjustified, disproportionate or without consideration.’ 
Recital 9 offers national laws that prohibit unfair trading practices as an illustration of national laws that ‘pursue predominantly an objective from that of EU competition.’ Legislation prohibiting unfair practices which is distinct from competition legislation is found in some Member States such as Germany which has a long tradition of Gesetz Gegen den Unlauteren Wettbewerb (UWG). 
 In Germany, revised UWG legislation came into effect on July 2004 and, inter alia, replaced the older concept of ‘gute Sitten’ (honest practices) with ‘Unlauterkeit’ (unfairness) but intentionally does not define ‘unfair’.
 The 2004 UWG legislation offers eleven examples of unfair trading practices. Examples where freedom of decision is distorted embrace practices which do not deceive the other party but do exert an improper influence and practices that exploit a person’s lack of business experience of credulity.
 In addition, the 2004 legislation, like its predecessor, addresses the protection of ‘know-how’ including trade secrets.
 This article does not suggest that each and every provision of national unfair practices legislation will come within Art 3(3). It suggests that, in practice, the phrase ‘irrespective of the actual or presumed effect of such acts on competition in the market’ may be more determinative than the title of the national law.  It has been proposed that Art 3(3) is relevant to national laws whose objective ‘is to regulate contractual relationships between undertakings by stipulating the terms and conditions rather than their competitive behaviour on the market.’

Having established, through the Europeanisation perspectives, the connected construction of Art 3(3) and Recital 9, this article next proposes how some litigants could argue that the restraint of trade doctrine comes within the saving remit of Art 3(3) as interpreted in light of Recital 9.
Objectives pursued by the Restraint of Trade Doctrine 
Litigants seeking to rely on the restraint of trade doctrine in cases where Art 101 is applicable need to establish that the doctrine comes within Art 3(3) because it does predominantly pursue an objective different from that pursued’  by EU competition law. They should argue that the restraint of trade doctrine ‘pursues a specific objective, irrespective of the actual or presumed effect of such acts on competition in the market.’
 To this end, the argument should emphasis the doctrine’s public policy foundations which direct it towards safeguarding freedoms of restrained parties.
 According to the House of Lords, the doctrine’s application ‘ought to depend less on legal niceties or theoretical possibilities than on the practical effect of a restraint in hampering the freedom which it is the policy of the law to protect.’ 
 
This article next highlights two ways in which the restraint of trade doctrine has been deliberately developed to protect the interests and freedoms of restrained persons even if they are not employees.
 Firstly, it demonstrates how restrained parties are protected by the doctrine’s requirement that a restriction must be reasonable inter partes. Secondly, it highlights how the doctrine’s availability has been intentionally expanded specifically in order to benefit relatively weaker persons.
   
The doctrine sets a test which insists that the reasonableness of a restriction be assessed from the vantage point of the parties. In this assessment, courts closely examine the type of restraint and its scope in terms of subject matter, duration and geographical reach.
 The inter partes focus of the examination requires consideration to be taken of the potential impact of the restriction on the restrained party. Moreover, the doctrine allows protection only of ‘legitimate interests’ of the restraining party and these protectable legitimate interests are narrowly defined, especially if they do not concern trade secrets. In Lapthorne  v Eurofi, a restriction on a chartered management accountant in a consultancy agreement fell foul of the doctrine.
 The Court of Appeal accepted that Eurofi had a legitimate interest in protecting their business of providing ‘Services’ to their clients and that the consultant (Lapthorne) did not provide ‘Services’ on his own account to their clients. 
 However, one clause assigned to Eurofi the whole benefit of any ‘services’ provided by Lapthorne which effectively prevented the consultant ‘from providing any services to any client whether or not ‘Services’ were being provided to that client at the time or not, and the clause does not even seek to limit itself to clients with whom [Lapthorne] has had contact.’
  The Court had no doubt that the clause was ‘too widely drawn to protect the legitimate interests’ of the company.
 The doctrine will not allow a restraint if the restrainor’s interest can be adequately protected by a less restrictive type of covenant and thus the Court decided that Eurofi’s interests could have been adequately protected with a ‘suitably worded post-termination’ clause.
  As for assessing the reasonableness of the specified duration the general rule is that ‘…as the time of the restriction lengthens and the space of its operation extends, the weight of the onus’ on the restraining party increases.
 It is clear that the inter partes component of the test requires courts to thoroughly consider the impact on the circumstances and interests of the restrained person. This focus distinguishes the restraint of trade doctrine from competition law’s focus on the implications of a restriction for competition in the market. 
The second illustration of how the doctrine can safeguard restrained parties’ interests is next evidenced with judgments that deliberately extended its availability in terms of ‘locus standi’ and, additionally, in terms of the types of clauses that attract its operation. The interesting point is why the doctrine was extended. This article argues that the extensions intended, on policy grounds such as fairness and justice, to protect the interests of the disadvantaged person irrespective of considerations relating to competition in the market.
The doctrine’s availability, in terms of ‘locus standi’, was extended to include litigants who fall outside the privity of contract rules.  In  Eastham v. Newcastle United Football Club Ltd and Ors, Wilberforce J. knowingly broke new ground by allowing a professional footballer to challenge restrictive transfer schemes agreed by football clubs.
 The basis of this extension is that it would be ‘unjust’ if the restrained individual could not seek a declaration on a system threatened his ‘liberty to seek employment.’
 A similar connection between justice and the rights of the restrained person to earn income was made in Greig v Insole, where Slade J. remarked it would be an ‘unjust step’ to deprive a professional sportsman of the opportunity to make his living in a very important field of his professional life.
 That justice motivated the expansion indicates the doctrine’s pursuit of a specific objective irrespective of the restriction’s market effect.  
Additionally, the doctrine’s availability has been extended in terms of the clauses it recognises as ‘restraints of trade’ that are subject to the doctrine. While the classic examples of ‘restraints of trade’ include express post-termination non-competition and non-solicitation clauses, other clauses may be treated as ‘restraints of trade’ depending on their potential impact, in practice, on the restrained party. The inclusive attitude of the doctrine is revealed by a High Court statement that ‘if an artiste is effectively able to be prevented from reaching the public over a prolonged period of time I find it unrealistic to say that this is not a contract in restraint of trade.’ 
 

In order to convey clearly how the doctrine has been expanded in order to vindicate the rights of some restrained parties, the cases of Schroeder and Rooney are next discussed. The importance of these cases is that they apply the doctrine to consensual clauses that de facto negatively affect an individual, other than an employee, during the currency of a contract.  As such, they challenge fundamental principles such as that persons who enter into contracts should be held to their obligation
 and ‘[I]f there has been no irregularity, the law does not mend or amend contracts merely for the relief of those for whom things have not turned out well.’

The judgments of the House of Lords in Schroeder reveal the doctrine’s concern for the weaker contracting party.
Lord Reid held although the doctrine did not normally apply to an exclusive services contracts, if the contractual terms appear to be either ‘unnecessary or capable of enforcement in an oppressive manner then they must be justified before they can be enforced.’
 This approach is important because it makes the doctrine available even in circumstances that fall short of undue influence or unconscionable conduct to resist restrictions that either appear to be unnecessary or may be enforced oppressively. 
In Schroeder, an unknown songwriter assigned to publishers full copyright worldwide in every musical composition he composed or conceived’ alone or with any other for five (or possibly ten) years. Lord Reid specifically noted that duration is a  very important factor when determining whether a restriction is justified and there was no evidence as to why this long a period was necessary.
 No payment (apart from an initial small sum) was payable to the songwriter unless his work was published but the publishers were not obliged to publish. The songwriter had no right either to terminate the contract or to get the re-assignment of copyright in the event of non publication. In light of the express terms of the particular contract, Lord Reid concluded that he did not need to consider whether such ‘a one-sided agreement’ could ever be justified because it was sufficient to hold that the evidence presented fell short of justification.
 The description of the contract aligns with Recital 9’s mention of national law prohibiting the imposition of unjustified or disproportionate terms.
Lord Reid’s judgment is also interesting for its enquiry as to whether the clause had been negotiated by persons of equal bargaining power. In an earlier case (Esso), Lord Wilberforce had stated that judges may ‘dispense from the necessity of justification under a public policy test of reasonableness such contracts or provisions of contracts as, under contemporary  conditions may be found to have passed into the accepted and normal currency of commercial or contractual relations.’
 In Schroeder the publishing company sought to avail itself of this dispensation but Lord Reid expressly rejected the argument that every standard form agreement should get the dispensation. In his view, the dispensation was intended for contracts, as Lord Wilberforce had stated ‘moulded under the pressures of negotiation, competition and public opinion...’
 Lord Reid found that there was no evidence of negotiation and that it was improbable that the clauses were moulded by negotiation.
 Lord Reid further limited the availability of the dispensation by citing Lord Pearce’s judgment in Esso as regards  ‘contracts made freely by parties bargaining on equal terms.’
 Lord Reid’s emphasis on whether the clause was truly negotiated by parties on equal bargaining terms, reveals, in this author’s opinion, a concern to prohibit one party, as Recital 9 puts it, ‘imposing on their trading partners, obtaining or attempting to obtain from them terms and conditions that are unjustified, disproportionate ...’
The second interesting judgment in Schroeder is of Lord Diplock. He assessed ‘the relative bargaining power of the publisher and the song writer at the time the contract was made .... to decide whether the publisher had used his superior bargaining power to exact from the song writer promises that were unfairly onerous to him.’
  He pithily articulated the relevant question as ‘was the bargain fair?’
 His test of fairness is ‘whether the restrictions are both reasonably necessary for the protection of the legitimate interests of the promisee and commensurate with the benefits secured to the promisor under the contract?’
 This is a strict test for the restraining party because it insists on commensurate benefits for the restrained party in addition to the restrictions being ‘reasonably necessary.’ This enquiry evidences the doctrine’s concern to ensure that the restrained party gets a fair deal.  Such attention to the absence of fairness and equality of bargaining power brings the doctrine within Recital 9’s illustration of national laws that benefit from Art 3(3). 
Lord Diplock specifically rejected the argument that a standard form contract in common use must be presumed to be fair and reasonable and consequently receive a dispensation from the justification requirement. He stated specifically that a dispensation is not available to a standard form contract whose terms have been ‘dictated by that party whose bargaining power, enables him to say: ‘If you want these goods or services at all, these are the only terms on which they are obtainable. Take it or leave it.’’
 The final point of note about this judgment is Lord Diplock’s comment about public policy. He stated that when courts refuse to enforce provisions ‘whereby one party agrees for the benefit of the other party to exploit or to refrain from exploiting his own earning power, the public policy which the court is implementing is not some 19th century economic theory to the general public of freedom of trade, but the protection of those whose bargaining power is weak against those whose bargaining power is stronger to enter into bargains that are unconscionable’ 
 
These judgments reveal the doctrine’s concern for the fairness of terms and the quality of negotiation between the parties as well as its distaste for ‘take it or leave’ and ‘one sided’ clauses. Moreover, the judgments do not concern themselves with enquiries into the potential effect on competition in the market. They show that the restraint of trade doctrine can be the type of national law is envisaged by Recital 9 for the purposes of the saver in Art 3(3).

Lord Reid’s and Lord Diplock’s  judgments in Schroeder from 1974 were applied in the July 2010 judgment in Proactive Sports Management Ltd v. Wayne Rooney, Colleen Rooney et al.
 This dispute was between two parties over lucrative rights to represent professional footballer Wayne Rooney on and off the pitch.  The judgment expressly notes Lord Reid’s readiness to apply the doctrine if the restrictions appear to be unnecessary or reasonably capable of oppressive enforcement and Lord Diplock’s fairness test and the importance of relative equal bargaining power. 
 In Rooney, the Court found that the terms were ‘effectively dictated’ by one party and there was a very substantial imbalance in bargaining power.
 Moreover, the contract was not a standard tried and tested contract. 
 In particular, it was unique in its lengthy duration as the restrictions began when Wayne Rooney was 17 and could continue for eight years which meant that ‘even allowing for a long footballing life… the contract would probably cover about half of his career.’
 The Court decided that the contested Image Rights Representation Agreement imposed very substantial restraints on Wayne Rooney’s ‘freedom to exploit his earning ability over a very long period of time on terms which were not commonplace in the market and which were not the outcome of a process of commercial negotiation between equals.’
  The judgment also quoted Lord Diplock’s comments on the public policy to protect those with weak bargaining power.

The Rooney judgment shows the doctrine’s objective is, founded on public policy, to protecting relative weaker parties against terms that unfairly restrict economic freedom. No attention was paid to considering the implications of the clause for competition on the market. All the attention was expended to ascertain the potential effect on the restrained party. The doctrine pursued a specific objective that did not avert to competition on the market and is in line with the type of national law envisaged by the constructors of Art 3(3) and Recital 9.
Conclusion 

The value of the restraint of trade doctrine to restrained parties stems from courts’ refusal to enforce unreasonable restrictions. Courts’ readiness to apply the doctrine to restrictions that were either not truly negotiated or are capable of being enforced oppressively greatly enhances its value. The valuable protection available under the doctrine is undermined if Art 3 of Reg 1/2003 is interpreted so that any finding under Art 101(1) prevents a finding that a clause is void under the restraint of trade doctrine. 

This article considered the problematic interface between Art 101 TFEU and the doctrine of restraint of trade through the prism of Europeanisation. The Europeanisation perspectives not only threw light on the nature of the problem but also guided the search for a solution by directing attention to the connected construction of Art 3 and Recital 9. This article suggests that to prevent the doctrine from being muzzled by Art 3(2), courts interpreting Art 3(3) should take close account of Recital 9. Moreover, courts applying the doctrine should continue to use vocabulary such as ‘unfair’ and ‘unjustified’ to ensure that the doctrine’s distinct objective is clearly understood. Courts should emphasise that the doctrine, due its public policy underpinnings, pursues a specific objective of safeguarding restrained persons’ interests, irrespective of the effect of the clause on competition. In this way, the doctrine will be seen as national law that does not predominantly pursue the market competition objective pursued by EU competition law and comes within the saving provision of Art 3(3). Consequently, the restraint of trade doctrine will not be an inevitable casualty of Europeanisation. 
( The  author expresses her thanks to the anonymous reviewers and to her supervisors ( Prof H. Collins and Prof G. Monti) for comments on this article
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