
Title Submission to the Oireachtas Committee on Justice and Equality on Direct Provision & Human 

Rights

Authors(s) Thornton, Liam

Publication date 2019-05-30

Publication information Thornton, Liam. Submission to the Oireachtas Committee on Justice and Equality on Direct 

Provision & Human Rights. UCD, May 30, 2019.

Publisher UCD

Item record/more 

information

http://hdl.handle.net/10197/10811

Downloaded 2023-05-26T05:55:56Z

The UCD community has made this article openly available. Please share how this access

benefits you. Your story matters! (@ucd_oa)

© Some rights reserved. For more information

https://twitter.com/intent/tweet?via=ucd_oa&text=Submission+to+the+Oireachtas+Committe...&url=http%3A%2F%2Fhdl.handle.net%2F10197%2F10811


Page 1 of 19 
 

Submission to the Oireachtas Committee on Justice 
and Equality on Direct Provision & Human Rights 

 

Liam Thornton 

 

Dr Liam Thornton is an assistant professor in law in the School of Law, University 
College Dublin. Liam researches and publishes on international, European and 
Irish human rights law, with a focus on social and economic rights for persons in 
asylum systems. Liam has researched and published on legal and human rights 
aspects of the system of direct provision for over a decade. Liam regularly blogs 
on issues of human rights in Ireland on his website: www.liamthornton.ie.  

 

A. Recommendations 

 

In this submission, I focus on issues of the system of direct provision, and issues 

relating to law, administration and human rights. The following are the 

recommendations I make to the Oireachtas Committee on Justice and Equality: 

Recommendation One: The direct provision system is not fit for purpose. The 
system of direct provision should be abolished. Alternatives to the system must 
respect, protect, vindicate and fulfil all human rights, civil, political, economic, 
social and cultural, while persons within the international protection system 
have their claims for international protection assessed. Failures in state 
administration for timely determination on international protection claims are 
no defence to rights violations. 
 
Recommendation Two: If the system of direct provision is to be abolished, 
segregation of persons in the international protection process within housing 
must be avoided. 
 
Recommendation Three: The system of direct provision impairs fundamental 
rights relating to private and family life. The communal nature of the system, the 
testimony from those within the system documenting the significant levels of 
social control upon the most intimate aspects of private and family life, mean 
such an institutional system is a gross breach of human rights. 
 
Recommendation Four: While short-term reception centres, for a strictly time 
limited period, would be appropriate for international protection applicants 
entering Ireland, it is wholly inappropriate to be continued beyond a short period 
of time.  

http://www.liamthornton.ie/
http://www.ucd.ie/law
http://www.ucd.ie/law
http://www.liamthornton.ie/
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Recommendation Five: The daily expenses allowance/direct provision 
allowance for those within the direct provision system must be kept under 
constant review. If the system of direct provision accommodation is abolished, 
the appropriate rates of reference as to the precise level of daily expenses 
allowance should be equated to appropriate rates provided to persons in receipt 
of social welfare assistance payments in Ireland. 
 
Recommendation Six: Parents/Guardians of children within the international 
protection system should be paid child benefit in order to fully adhere to 
Ireland’s international human rights obligations. This can be achieved through 
amending to the Social Welfare (Consolidation) Act 2005.  
 
Recommendation Seven: In order to comply with minimum human rights 
obligations, Ireland should permit asylum seekers to work, where no first 
instance decision has been reached, within six months. It is further 
recommended that Ireland go beyond this minimum and reduce this time 
limitation further so as to acknowledge the importance of work to a sense of 
identity, self-worth and acknowledging the inherent dignity of persons within 
the international protection process.   
 
Recommendation Eight: Any international protection applicant, who had been 
awaiting a first instance decision on their protection claim over the nine month 
period, even before the 2018 Regulations had come into effect, and even if they 
received a negative determination at first instance, should be permitted to work 
until the finalisation of the protection claim before the International Protection 
Appeals Tribunal. It will be necessary to specifically amend the European 
Communities (Reception Conditions) Regulations 2018 Regulations to ensure 
this. 
 
Recommendation Nine: Aged-out separated children, who are awaiting a 
determination on their international protection claim, should not be placed in 
direct provision, and should be entitled to the same aftercare supports available 
to other care experienced children in Ireland. 
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B. Direct Provision: Law, Administration and Human 

Rights 

 

The system of direct provision for those seeking international protection has been 

much commented upon for almost twenty years. The system was predicated on the 

notion that all international protection applications would be assessed within a six-

month period. It was envisaged as a very short-term solution to meeting the needs of 

international protection applicants. Through examination of ministerial 

correspondence from the late 1990s, the creation and evolution of the system of direct 

provision, was trumped as a means,1 

 

“to tackle the perception that Ireland was a soft touch in terms of welfare 
tourism, … [and] to limit exposure of Ireland’s welfare state to fraud.”  

 

This has been the mainstay political reaction to the creation and maintenance of the 

system of direct provision since its inception. 

 

However, from years of evidence, we know that international protection applicants are 

likely to spend many years, rather than months, within direct provision. From the very 

first report by Prof Bryan Fanning and Dr Angela Veale in 2001, Beyond the Pale, we 

have known that the system of direct provision significantly impairs several 

fundamental rights: the right to privacy, the right to autonomy in decision making, and 

the right of children to grow up within a non-institutionalised family environment. From 

other reports by various non-governmental organisations,2 the system of direct 

provision has given rise to serious concerns as regards Ireland’s compliance with 

international human rights legal obligations as they pertain to the right to social 

assistance and the right to work. Various governments between 2000 and 2019 have 

had significant notice of the rights violations that occur due to the system of direct 

provision. Various bodies and persons tasked by the State with ensuring that various 

human rights are respected, protected and vindicated have also commented 

exceptionally negatively on the operation of the system of direct provision.3 Most 

recently, the Special Rapporteur on Children, Prof. Geoffrey Shannon in his 11th 

https://cora.ucc.ie/bitstream/handle/10468/3714/Beyond_the_pale_Asylum-seeking_children_%2800000002%29.pdf?sequence=1&isAllowed=y
https://www.dcya.gov.ie/documents/child_welfare_protection/2018121811ReportSpecRappChildProtect.pdf
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Report made an exceptionally clear assessment of Ireland’s legal obligations (in 

particular as they pertain to children): 4 

 

“Ireland should abolish the ‘direct provision’ system of accommodation for 
asylum seekers and ensure adequate provision for children’s standard of 
living.” 

 

The McMahon Report of 2015, heralded as a major systemic review of the system of 

direct provision, proceeded on the basis that the system of direct provision was the 

only way Ireland was going to meet its international human rights legal obligations 

towards persons seeking international protection. Some of the implemented 

recommendations within the Report have undoubtedly had a positive impact upon 

persons within the direct provision system. However, significant caution needs to be 

taken, in my view, to this report. A significant number of recommendations (many not 

implemented) were ‘subject to contractual obligations’, subject to provisos that rights 

would be recognised “in so far as is practicable’.5 The McMahon Report, due to its 

limited terms of reference, was unable to fundamentally challenge a system of set 

meal times, of unnatural institutional living, of fully respecting, protecting and fulfilling 

the human rights of all person’s subject to the system of direct provision, of living for 

years within a modern economically liberal democratic society without access to the 

labour market, or an adequate standard of living, subject to such a limited weekly 

payment, known now as a daily expenses allowance (previously labelled direct 

provision allowance).6  

 

The Oireachtas legislated to withdraw various social assistance rights from those 

seeking international protection in 2003 and 2009, yet never legislated positively to 

provide for the social and economic rights of persons within the international protection 

system until 2018.7 While the placement of the social and economic rights of persons 

who are seeking international protection on a legislative footing in the European 

Communities (Reception Conditions) Regulations 2018 is most welcome, it has not in 

my view fundamentally dealt with the significant violations of international human rights 

obligations that continue to occur due to the very existence of the system of direct 

provision.  

 

In the words of Lauterpacht, international human rights law has allowed the, 8 

https://www.dcya.gov.ie/documents/child_welfare_protection/2018121811ReportSpecRappChildProtect.pdf
http://www.irishstatutebook.ie/eli/2018/si/230/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/230/made/en/print
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“…recognition of the worth and human dignity of the individual…[and an] 
acknowledgement of the worth of human personality as the ultimate unit of all 
law…”  

 

The Vienna Declaration on Human Rights confirms that,9 

 

“[r]espect for human rights and for fundamental freedoms without distinction of 
any kind is a fundamental rule of international human rights law.” 

 

 

Acknowledging the inherent dignity of individuals within the international protection 

process is neither value free nor cost free. There is no point in pretending that creating 

a rights compliant system for the reception of persons seeking international protection 

will be less costly that direct provision. Respecting, protecting and vindicating the 

human rights of those purposefully marginalised by the political system, the legal 

system, and indeed by Irish society, will mean that political choices will have to be 

made as regards whether Ireland will comply with its freely accepted international 

human rights legal obligations. That so many other European Union states so 

fragrantly disregard not only their obligations under European Union law, but also 

under international human rights law, is in no way a defence for Ireland to continue 

operating the system of direct provision.10 Tinkering with systems and processes that 

may ensure safe or more pleasant institutional living conditions, in my view, misses 

the point. The system of direct provision is a significant violation of human rights. Only 

the dismantling of direct provision will ensure that the rights for all international 

protection applicants are respected, protected and fulfilled. 

 

Recommendation One: The direct provision system is not fit for purpose. The 
system of direct provision should be abolished. Alternatives to the system must 
respect, protect, vindicate and fulfil all human rights, civil, political, economic, 
social and cultural, while persons within the international protection system 
have their claims for international protection assessed. Failures in state 
administration for timely determination on international protection claims are 
no defence to rights violations. 
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C. Private and Family Life & the Direct Provision System 

 

Ireland’s legal obligation under European Union law, is to provide some form of shelter 

to persons seeking international protection. Reception/accommodation centres are 

specifically envisaged as a means of providing applicants for international protection 

with shelter. However, as has been known since the early days of direct provision, and 

has in no way changed since the coming into force of the European Communities 

(Reception Conditions) Regulations, the prolonged nature of stay within 

accommodation centres significantly impacts on significant human rights entitlements 

for those seeking asylum. In July 2014, the UN Human Rights Committee11 stated that 

Ireland must “ensure that the duration of stay in Direct Provision centres is as short as 

possible.”12 A key issue within Ireland, is the segregated nature of accommodation for 

those within the international protection system. Ireland has significant international 

legal obligations under the International Convention on the Elimination of Racial 

Discrimination (CERD). Under General Recommendation No. 30, UN Committee on 

the Elimination of Racial Discrimination categorically stated that an obligation upon 

States parties, including Ireland, is to,13 

 

“…[g]uarantee the equal enjoyment of the right to adequate housing for citizens 
and non-citizens, especially by avoiding segregation in housing...” 

 

Yet, the system of direct provision is specifically premised on institutionalizing non-

citizens, who are within the international protection process, within segregated 

accommodation settings. In abolishing the system of direct provision accommodation, 

the issue of segregating international protection applicants within particular areas, 

must be avoided.  

Recommendation Two: If the system of direct provision is to be abolished, 
segregation of persons in the international protection process within housing 
must be avoided. 

 

 

http://www.irishstatutebook.ie/eli/2018/si/230/made/en/print
http://www.irishstatutebook.ie/eli/2018/si/230/made/en/print
https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx
https://www.ohchr.org/en/professionalinterest/pages/cerd.aspx
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The communal nature of the system of direct provision impacts fundamentally on the 

autonomy of persons within the international protection system. As the the UN 

Independent Expert on the Question of Human Rights and Extreme Poverty, 

Magdalena Sepúlveda Carmona, has noted, direct provision,14 

“…limits the autonomy of asylum-seekers and impedes their family life, as most 
accommodation centres have not been designed for long-term reception of 
asylum-seekers and are not conducive to family life.” 

 

Prolonged periods of having to share bedrooms with strangers, under scruitiny from 

managers within direct provision accommodation centres are a fundamental attack on 

the aspects of the right to private life. The concept of private life escapes precise 

definition, but as noted by the European Court of Human Rights, 15 

“…it can embrace aspects of an individual’s physical and social identity….a 
right to establish and develop relationships…[and] the notion of personal 
autonomy is an important principle underlying the interpretation…” 

 

That such intimate life decisions, such as where you sleep, when you eat, who 

prepares your food for you, who you share your personal space with, who you report 

your comings and goings to, is something that seems hard to equate with any sort of 

meaningful right to private life. Yet, the system of direct provision, in particular the 

House Rules, precisely envisage such an all-encompassing institutionalisation of 

individuals’ private life. Private life is set at naught within the system of direct provision 

accommodation.  

As well as the issues highlighted above, as part of a consultation with children living 

in the system of direct provision, children have noted that they lack any sort of privacy, 

sharing one room with parents and other siblings, acknowledge the rather ‘alien’ 

nature of their living arrangements, the fact that many had never tasted their parents 

cooking, and could not invite friends to accommodation centres.16 Families in direct 

provision accommodation have no choice of who they live with, how they live and 

relax, sleeping in shared hostel style accommodation, have no control over what they 

eat if food preferences are not contained in the accommodation centre’s menu, while 

often feeling ‘watched’, under surveillance, and parental autonomies and choices 

questioned by staff within accommodation centres.17 Direct provision accommodation 

http://www.ria.gov.ie/en/RIA/House%20Rules%20revised%20January%202019.pdf/Files/House%20Rules%20revised%20January%202019.pdf
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centres are situated by Nedejkovic as a ‘total institution’, wherein decisions on 

everyday life, become entangled with broader societal impulses to confine and 

contain.18 This at time permeates outside accommodation centres, with parents of 

school going children feeling under intense scrutiny from teachers within their 

children’s schools.19 

Recommendation Three: The system of direct provision impairs fundamental 
rights relating to private and family life. The communal nature of the system, the 
testimony from those within the system documenting the significant levels of 
social control upon the most intimate aspects of private and family life, mean 
such an institutional system is a gross breach of human rights. 

 

All this occurs within a system of private profit. However, I urge the Committee not to 

simply replace the private for profit direct provision accommodation model, with a 

‘public’ model of direct provision. No matter how ‘nice’ or how ‘pleasant’ communal 

direct provision may be, under direct government control, or under control of non-

governmental not-for-profit bodies, it is an institution. Ireland must stop seeking to 

propose institutionalisation solutions to issues, that may be difficult to plan for, but 

wherein the fundamental human dignity of a person is protected. This, to my mind, can 

only be done through provision of non-communal accommodation. This of course, in 

no way will impair the State from offering temporary, time-limited communal 

accommodation to persons seeking to apply for international protection, who are 

unable to ensure their own subsistence upon arrival in Ireland. However, such a stay 

must be strictly time-limited.  

Recommendation Four: While short-term reception centres, for a strictly time 
limited period, would be appropriate for international protection applicants 
entering Ireland, it is wholly inappropriate to be continued beyond a short period 
of time.  
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D. Right to Social Assistance and Right to Work 

 

Socio-economic rights are those rights recognised under international law as forming 

part of the corpus of human rights. These include (but are not limited to) the following:20  

 

• The right to social assistance and social security (art. 22 Universal Declaration 

on Human Rights, art. 9 International Covenant on Economic, Social and 

Cultural Rights),  

• The right to work and to fair conditions of work (art. 23 UDHR, arts. 6 & 7  

ICESCR), The right to rest and leisure (art. 24 UDHR),  

• The right to an adequate standard of living, including food, water, clothing and 

shelter and medical care (art. 25 UDHR, arts. 11 & 12 ICESCR),  

• The right to elementary education (art. 26 UDHR, art. 13 ICESCR),  

• The family has a right to adequate social protection since it is the “natural and 

fundamental group unit of society” (art. 10 ICESCR). 

 

 

1. Aspects of the right to social assistance 

 

The increase in the rate of daily expenses allowance/direct provision allowance in 

Budget 2019 was most welcome.21 However, the rate of payment, at €38.80 per week 

per adult and €29.80 per week per child, leaves much to be desired in terms of 

ensuring persons seeking international protection can be included within Irish society.  

The Committee on Economic, Social and Cultural Rights have stated that differences 

of treatment in the enjoyment of socio-economic rights may be justified where these 

differences are reasonable, objective and proportionate.22 It is not fully clear whether 

nationality or asylum status in and of itself would be reasonable, objective and/or 

proportionate means of restricting access to socio-economic rights. In the Committee’s 

General Comment on Social Security,23 it seems to be implicitly recognised that there 

can be differences in the enjoyment of social security between different groups within 

society.24 The Committee has stated that social security systems should not infringe 

on the right to an adequate standard of living for immigrants, including asylum 

https://www.un.org/en/universal-declaration-human-rights/
https://www.un.org/en/universal-declaration-human-rights/
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx


Page 10 of 19 
 

seekers,25 and has raised concerns about the living conditions of asylum seekers in 

reception centres,26 and their exposure to racial discrimination.27 The Committee on 

Economic, Social and Cultural Rights have stated that persons seeking international 

protection must enjoy “equal treatment in access to” the labour market, healthcare and 

non-contributory social security benefits.28 

In Saciri,29 the CJEU held that the level of material reception conditions available to 

asylum seekers, where an EU Member State decides to provide financial allowances 

in the form of vouchers or monetary payment, must:30 

“ensure that the total amount of the financial allowances covering the material 
reception conditions is sufficient to ensure a dignified standard of living and 
adequate for the health of applicants and capable of ensuring their 
subsistence…” 

Testimony from persons living within direct provision provides amble evidence as 

regards how the low rates of daily expenses allowance/direct provision allowance 

impact upon social inclusion within Irish society.31 Even if the system of direct provision 

accommodation continues, there is a need for the Department of Employment Affairs 

and Social Protection to explain and justify how it has come to the current rates of 

payment. Where the system of direct provision accommodation is abolished, rates of 

minimum social assistance payments to those within the international protection 

process should be benchmarked to the minimum rates of social assistance payments 

provided to others in the State. 

Recommendation Five: The daily expenses allowance/direct provision 
allowance for those within the direct provision system must be kept under 
constant review. If the system of direct provision accommodation is abolished, 
the appropriate rates of reference as to the precise level of daily expenses 
allowance should be equated to appropriate rates provided to persons in receipt 
of social assistance payments in Ireland. 

 

Prior to 2004, all persons with children in the State, regardless of legal status, were 

entitled to child benefit.32 With the introduction of the habitual residence conditions, 

children of those seeking international protection were no longer entitled to receive 

child benefit.  

 

Article 22(1) of the United Nations Convention on the Rights of the Child provides: 
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“States Parties shall take appropriate measures to ensure that a child who is 
seeking refugee status…whether unaccompanied or accompanied … receive 
appropriate protection and humanitarian assistance in the enjoyment of applicable 
rights set forth in the present Convention and in other international human rights 
or humanitarian instruments to which the said States are Parties.” 

 

Ireland has very clear international legal obligations that asylum seeking 

children/children in a family who have a member claiming asylum, must be treated 

equally vis-à-vis citizen children. In Ireland to date, law and administration, has 

rejected such a rights-based approach to children in direct provision. In 2015, the UN 

Committee on the Rights in its examination of Ireland’s report, directed Ireland to, 

“Proportionately increase the child allowance provided to asylum seekers to ensure 
that it correlates with the cost of living in [Ireland].” 

 

The UN Committee on the Rights of the Child, has determined that the UN Convention 

on the Rights of the Child “prohibits differences in treatment on grounds that are not 

arbitrarily and objectively justifiable, including nationality”.33 In all dealings with asylum 

seeking children, the best interests of the child is to be the primary consideration and 

emphasises that special care needs to be taken of already disadvantaged groups 

within society and this includes refugee and asylum seeking children.34 The Committee 

on the Rights of the Child has seemingly rejected any attempt to differentiate between 

the socio-economic rights of children in asylum-like situations.  

While the increases in daily expenses allowance for children within the direct provision 

system is welcome, this partially equates to the child top up payment for social 

assistance payments. It does not include an entitlement for children within the direct 

provision system to be entitled, through their parents/guardians, to child benefit. This 

could be easily achieved through an amendment to the Social Welfare (Consolidation) 

Act 2005 (as amended) to provide parents of children subject to the direct provision 

system with child benefit payment. 

Recommendation Six: Parents/Guardians of children within the international 
protection system should be paid child benefit in order to fully adhere to 
Ireland’s international human rights obligations. This can be achieved through 
amendment to the Social Welfare (Consolidation) Act 2005.  

 

https://www.childrensrights.ie/sites/default/files/submissions_reports/files/CRC_C_IRL_CO_3-4_22988_E.doc
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2. Aspects of the right to work 

 

In seeking to declare the absolute prohibition on international protection applicants 

entering employment to be unconstitutional, Hogan J., in the minority in the Court of 

Appeal, stated that constitutional fundamental rights guarantees could not be 

reduced,35 

 

“…to pure platitudinous statements of benevolent goodwill which could easily 
be overborne once any attempt to take these rights seriously was likely to prove 
inconvenient or might thwart policy choices made by the Oireachtas or the 
Government.” 

 

The seven judge Supreme Court in a single decision declared the legislative 

prohibition on asylum seekers accessing employment was unconstitutional.36  

 

Reliance was placed on the Botta decision37 of the European Court of Human Rights, 

and for the first time ever in an Irish Court, a General Comment of the UN Committee 

on Economic, Social and Cultural Rights.38 In CESCR’s General Comment on the right 

to work, the Committee stated,39 

 

“The right to work is essential for realizing other human rights and forms an 
inseparable and inherent part of human dignity. Every individual has the right 
to be able to work, allowing him/her to live in dignity. The right to work 
contributes at the same time to the survival of the individual and to that of his/her 
family, and insofar as work is freely chosen or accepted, to his/her development 
and recognition within the community.” 

 

The Supreme Court said that while not fully endorsing the Committee’s conception of 

the right to work under Article 6 ICESCR, did state that “the thinking is broadly 

consistent with that which was the background to the Constitution”.40 Linking the 

freedom to work under Article 40.3.1 of the Irish Constitution, with the (limited)41 

equality guarantees under Article 40.1,42 O’Donnell J. stated,43 

 

“…it cannot be said that the legitimate differences  between and asylum seeker 
and a citizen can continue to justify the exclusion of an asylum seeker from the 
possibility of employment. The damage to the individual’s self-worth and sense 
of themselves is exactly the damage which the constitutional right seeks to 
guard against.” 
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Aside from the provision in law of a daily expenses allowance in law, the second most 

significant impact of the 2018  Regulations had been granting ‘applicants’ the right to 

apply to access the labour market.44 Where there is not a first instance status 

determination decision within nine months,45 and this delay cannot be attributed to the 

applicant,46 then an applicant, which can include those under 18,47  will be entitled to 

a labour market access permission.48  This is an exceptionally positive move. The 

labour market access permission subsists for a period of six months,49 and will be 

renewed, once an applicant does not have a final determination of their protection 

claim,50 and has complied with various obligations, as regards informing the Minister 

for Justice and Equality of their salary,51 and making requisite financial contributions 

towards their material reception conditions.52  

 

The UN Committee on the Elimination of Racial Discrimination has expressed 

concerns as regards a nine-month time limit for asylum seekers accessing the labour 

market.53 However, the CERD Committee welcomed changes in other legal systems 

that limited this time period for accessing the labour market to six months.54 The EU 

Reception Directive (and therefore the 2018 Regulations), I argue, is not wholly rights 

compliant. Yet, on the right to work for asylum seekers, it is probably not far off being 

rights compliant. Therefore, it is strongly recommended, at a minimum, that asylum 

seekers access to the labour market be reformulated, to ensure that those awaiting a 

first instance decision can effectively access the labour market within six months (and 

preferably sooner).  

 

Recommendation Seven: In order to comply with minimum human rights 
obligations, Ireland should permit asylum seekers to work, where no first 
instance decision has been reached, within six months. It is further 
recommended that Ireland go beyond this minimum and reduce this time 
limitation further to acknowledge the importance of work to a sense of identity, 
self-worth and acknowledging the inherent dignity of persons within the 
international protection process.   
 

A significant ‘transitionary’ issue has emerged as regards the 2018 Regulations and 

the right to work. Where a person had entered Ireland, awaited a first instance decision 

on an international protection application for over nine months, but received a negative 

determination, prior to the coming into force of the 2018 Regulations, she will not be 
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entitled to access the labour market. This is regardless of how long it took the 

International Protection Office (or indeed the former Office of the Refugee Applications 

Commission), to determine the protection claim.  

 

In Albania,55 the protection applicant had applied for international protection on 23 

October 2017 and received a first instance determination on 08 August 2018. The 

2018 Regulations would have been in effect since 30 June 2018. The application for 

a labour market access permission had been denied by the Minister, and this denial 

was upheld by the Review Officer. The Tribunal Member for IPAT, noted that the Reg. 

11(17) and Reg. 11(16) simply required that an appellant must be waiting nine months 

or more for a first instance recommendation from the International Protection Office at 

the time of applying for labour market access permission.56 Relying on Reg. 11(4) of 

the 2018 Regulations, the Tribunal Member determined that,57 

 

“If the first instance decision is still outstanding after the expiration of the nine 
months from the date of the application….an [international protection applicant] 
is eligible to apply for a labour market access permission. To find otherwise 
would be contrary to Regulation 11(4)… and Article 15 of the [Reception 
Recast] Directive.” 

 

In Georgia,58 where the international protection applicant had waited almost 12 months 

for a first instance decision. The first instance decision was issued in May 2018, some 

two months before the right to work under the 2018 Regulations came into effect. 

Nevertheless, the international protection applicant was granted the right to work by 

the International Protection Appeals Tribunal. 

 

However, in Bangladesh 2019,59 the Tribunal Member resiled from this decision. In 

Bangladesh, the appellant had applied for refugee status on 19 October 2015, was 

interviewed by the former first instance determination body in July 2016, the Office of 

the Refugee Application Commissioner, however no decision was issued.60 With a 

move to a single determination process, the applicant was interviewed by the 

International Protection Office in February 2018 and a negative determination was 

issued in March 2018.61 The protection applicant awaited a first instance determination 

for over two years. The Tribunal Member concluded, 
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“…following the letter of the law...the Tribunal has concluded that its approach 
in its previous decision was incorrect and that it would therefore be unlawful 
and misleading to follow that decision”. 

 
The situation in Bangladesh 2019, while clearly not on all fours with the factual 

situation of Mr. N.H.V. in the Supreme Court decision on freedom to work for asylum 

seekers, nevertheless indicates that a proportion of asylum applicants, who waited 

more than nine months (and often years) for a first instance decision, received a 

negative determination, who are now awaiting an outcome of their appeal before the 

International Protection Appeal Tribunal, cannot qualify for a permission to enter the 

labour market.  

 
Recommendation Eight: Any international protection applicant, who had been 
awaiting a first instance decision on their protection claim over a nine-month 
period, even before the 2018 Regulations had come into effect, and even if they 
received a negative determination at first instance, should be permitted to work 
until the finalisation of the protection claim before the International Protection 
Appeals Tribunal. It will be necessary to specifically amend the 2018 
Regulations to ensure this. 
 

E. Aged-Out Separated Children & Direct Provision 
 

Aged-out separated children are persons who entered Ireland under the age of 18, 

would have been in the care of Tusla (Child and Family Agency), but upon reaching 

18, will be placed within the system of direct provision.62 In Ireland, a discretionary 

system of aftercare for those leaving care has been in place since 1991.63 In the case 

of aged-out separated children, many of these elements of aftercare are extremely 

limited. Since 2011, the HSE National Policy and Procedure Document for Aftercare 

Service Provision has purported to limit the discretion of the Child and Family Agency 

in stating categorically, that aged-out separated children will be accommodated under 

the direct provision system.64 One of the most concerning recommendations in the 

McMahon Report, as regards aged-out separated children is that foster carers should 

receive training in order to build the independence and resilience of aged-out 

separated children to cope with moving into direct provision. So, while providing an 

extensive list of noted issues that arise with placing aged-separated children in direct 

provision, noting the “lack of purpose” these young people will experience, a key 

solution is to propose ‘independence and resilience training’ while they are children in 

order to facilitate them as young persons to move into the institutionalised living space 
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of direct provision. Dr Muireann Ní Raghaillagh has documented extensively the 

significant concerns surrounding the anticipated move of separated children into direct 

provision.65 As one interviewee in Ní Raghaillagh’s study noted, 

 

“There are lots of kids who are doing really well, both from an education point 
and the foster care placement, and purely, from what I can see are budgetary 
reasons, they’re now being moved to direct provision at 18. And very often 
they’re moved to a hostel that’s completely outside of where they’ve been living. 
So they lose all the supports that they have around them. So you nearly go, 
“What’s the point of putting in two or three years of foster care?” … to actually 
just pull it straight out from underneath their feet?” 

 
 
It is a welcome that while under eighteen, separated asylum seeking children in Ireland 

are not subject to direct provision. The political, societal and legal indifference to the 

rights of aged-out separated children is unfortunately not surprising, given Ireland’s 

long history of confinement of those who are deemed to be ‘not like us’.  

 
Recommendation Nine: Aged-out separated children, who are awaiting a 
determination on their international protection claim, should not be placed in 
direct provision once they turn 18, and should be entitled to the same aftercare 
supports available to other care experienced children in Ireland. 
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