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ABSTRACT 

 

 

This research considers the role of EU Private International Law (EU PIL) in the 

development of the private enforcement mechanism for Articles 101 and 102 of the 

Treaty on the Functioning of the European Union (TFEU). This mechanism refers to 

actions before national courts seeking, most commonly, compensation for harm 

caused by infringements of these Treaty provisions. The thesis starts from the 

assumption that the EU PIL instruments are indispensable for the enforcement of 

EU competition law claims. Of particular importance are the PIL rules on allocation 

of jurisdiction, and, identifying the applicable law. This is because EU competition 

law applies only to behaviour capable of affecting competition in the internal market 

and trade between Member States. Therefore, litigation based on EU competition 

law infringements typically (although not invariably) involves cross-border elements.  

 

It will be argued that the current EU competition law policy on the development of 

the private enforcement mechanism is too narrow, and, cannot ensure the full 

effectiveness of EU law. The thesis argues that the role of the private enforcement 

mechanism is to complement the public mechanism towards ensuring the objective 

of detection and deterrence. On the basis of already published empirical evidence, 

this thesis will demonstrate that, in order to unleash the full potential of the private 

mechanism to complement public enforcement, a complete private mechanism 

must be developed. It should address a full and varied menu of (EU) remedies 

alongside the remedy of damages. 

 

The thesis will focus on the role of EU PIL in supporting the development of a 

complete private enforcement mechanism in the shape of one that is capable of 

complementing public enforcement and of ensuring the full effectiveness of EU law. 

Given the time and word count limitations of this research, the analysis focuses 

primarily on the legal and jurisprudential developments in the context of actions for 

damages. The results of the analysis are far-reaching, and, allow this author to offer 



 vi 

conclusions on the future role of EU PIL in the context of damages and non-

damages remedies.  

 

The emerging conclusion is that the current EU PIL instruments are too rigid for the 

necessities of EU competition law litigation, and they apply only on account of the 

lack of more suitable rules. By examining the CJEU jurisprudence, the thesis will 

demonstrate the emergence of an EU civil law system which supersedes the scope 

of the substantive law identified by the PIL rules. This author proposes that all 

remedies which are necessary to ensure the full effectiveness of EU law should be 

governed directly by EU civil law (as EU remedies). A general jurisdiction rule 

specific to EU competition law litigation should also be established. The role of EU 

PIL should be only to support transition to that ideal mechanism. If such a system 

cannot be achieved, or, if it is not desired upon further consideration, the current EU 

PIL instruments should, at least, accommodate the particular intricacies and 

necessities of EU competition law litigation. 

 

The thesis contributes to the literature by analysing the role of EU PIL rather than 

its practical application. While it clarifies the application of the current PIL rules, it 

aims, primarily to propose a new approach for EU PIL in competition law litigation. 

Under the proposed approach, EU PIL should play either no role in the long-term 

development of the private enforcement mechanism, or, play a much more limited 

role than was assumed at the outset of this research, and, in the pre-existing 

literature. 
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Part I. Introduction 

Chapter 1. Introduction 
 

1.1 The main issue examined and the main research question 
  

This thesis considers the role of EU Private International Law (EU PIL) in the 

development of the private enforcement mechanism for Articles 101 and 102 

TFEU.1 The mechanism refers to the enforcement before national courts of claims 

that are based on the infringements of these Treaty provisions. Most commonly, it 

refers to actions for compensation for damages arising from such infringements. 

 

The thesis starts from the assumption that the EU PIL instruments are indispensable 

for the enforcement of EU competition law claims. The basis of this assumption is 

that EU competition law applies only to anti-competitive behaviour that may affect 

trade between Member States. Therefore, claims will generally involve elements 

located in several Member States. EU PIL provides harmonised rules for the 

enforcement of cross-border actions within the EU. In particular, EU PIL provides 

rules for allocation of jurisdiction and for identifying the applicable law. Thus, the 

interesting question arises as to whether the current EU PIL instruments, or EU PIL 

in itself is suitable or even desirable for governing private enforcement of EU 

competition law in the light of the fundamental aim of private enforcement, which is 

to complement public enforcement. The main research question addressed in this 

thesis is: ‘What is and what should be the role of EU Private International Law in the 

development of the EU competition law private enforcement mechanism?’. 

 

 
1 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/01 
(TFEU). The most relevant EU PIL instruments are: Regulation (EU) No 1215/2012 of the European 
Parliament and of the Council of the European Union, on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters of 12 December 2012 (recast) [2012] OJ 
L351/1;  Regulation (EC) 593/2008 of the European Parliament and of the Council of 17 June 2008 
on the law applicable to contractual obligations (Rome I) [2008] OJ L177/6; Regulation (EC) 
864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to 
non-contractual obligations (Rome II) [2007] OJ L199/40. 
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The research identifies a broad palette of remedies which should be considered by 

the EU legislator in creating an effective (in the sense of complementary) private 

enforcement mechanism. This author acknowledges, that to paint a complete image 

of the current and future role of EU PIL for the entire private enforcement 

mechanism, one should analyse the extent to which EU PIL supports; should 

support or should not interact with the enforcement of each relevant remedy. 

However, given the prevailing word limitations and in order to present a deep 

understanding of the issues, the analysis of the PIL instruments on allocation of 

jurisdiction and on applicable law in this thesis is intentionally limited to the remedy 

of damages. The choice to place the focus on damages follows significant 

developments in the jurisprudence of the Court of Justice of the European Union 

(CJEU) on the application and substantive scope of the relevant EU PIL instruments.  

 

1.2 Aims and Methodology  
 

Firstly, the thesis aims to identify the direction in which the private enforcement 

mechanism is being developed and should be developed (Part II). Secondly, it 

identifies the role that EU PIL has in supporting that development in the particular 

context of actions for damages (Part III). Thirdly, it offers conclusions on the role 

that EU PIL has and should have in the development of what is called by this author 

a complete private enforcement mechanism that truly complements the public 

enforcement mechanism (Part IV). 

 

The central argument of the thesis is that developing a private enforcement 

mechanism which truly fulfils its role of effectively complementing public 

enforcement necessitates going beyond supporting effective damages actions. It 

should also consider the effective enforcement of non-damages remedies. 

Furthermore, the role of EU PIL in developing a complete private enforcement 

mechanism may be more limited than previously anticipated. Moreover, there may 

be a need to further restrict the role played by EU PIL.  
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Part III will examine the growing limitation of the role assigned to EU PIL in the 

context of identifying the applicable substantive law. It shows that, in the context of 

damages actions, the full effectiveness of EU law requires that the constitutive 

conditions of the claim should be governed by EU primary law – stemming from the 

interpretation of Articles 101 and 102 TFEU – rather than by the national law 

designated by the Rome Regulations. The thesis refers to these EU primary law 

rules as ‘EU civil law’ rules.2 Such a shift in the applicable substantive law, it will be 

argued, enhances not only legal certainty and the effectiveness of damages actions 

but also the argument that the full effectiveness of EU competition law requires a 

uniform EU substantive law applicable to the (EU) remedy of damages. 

 

In this author’s view, a comprehensive EU civil law should cover non-damages 

remedies that are necessary for the development of a full and effective private 

enforcement mechanism on the same rationale as it covers the remedy of damages 

which is the need to ensure the full effectiveness of EU primary law. EU civil law, 

rather than the national law identified by the Rome Regulations, should govern all 

remedies that form part of the private enforcement mechanism. Implicitly, non-

damages remedies would also have to be recognised as EU remedies. However, 

this author is not persuaded that there is a strong argument for failing to recognise 

non-damages remedies as EU remedies on the same basis as the right to claim 

compensation was recognised. Arguably, the full effectiveness of Articles 101 and 

102 TFEU would be put at risk if it were not open to any individual to seek a suitable 

remedy against the adverse effects originating in the infringement of these Treaty 

articles.3 The EU civil law identified as covering actions for damages may already 

cover some of the substantive conditions of non-damages remedies, but this cannot 

be explored in the thesis due to its limitations.  

 

 
2 The development of the so-called ‘EU civil law’ in the CJEU jurisprudence is entirely conducted by 
the author. However, the idea that we are witnessing the birth of an ‘EU Civil law’ has been expressed 
in the literature before. Particularly by Prof. Miguel Sousa Ferro,  ‘Private Enforcement of EU 
Competition Law -  a preview of the future of civil litigation in the EU?’ (16 May 2020) 
<https://www.youtube.com/watch?v=WPliyVXAKDQ&list=PLqzB6T3x3YeCt_RZS4UdnHfi0UgsCCJ
EUI&index=2> accessed 15 October 2020. 
3 This is the logic of Case C-453/99 Courage and Crehan ECLI:EU:C:2001:465. This is emphasised 
in Section 3.3 and Section 5.2.1. 
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It will be argued that, when creating a full private enforcement mechanism, the role 

played by EU PIL should be limited, in principle, to allocation of jurisdiction and 

identification of the law applicable to procedural issues which are not governed by 

lex fori. However, Part III will show that even this limited role should be assigned to 

EU PIL only in absence of other specific instruments because the EU PIL cannot 

satisfactorily accommodate the characteristics of competition law litigation. 

Therefore, Chapter 6 proposes an even more ambitious approach which would be 

to build a private enforcement mechanism that does not rely on EU PIL anymore. 

 

This thesis contributes to the literature by analysing the role of EU PIL in the 

development of the EU competition law private enforcement mechanism. Certain 

issues around the application of the EU PIL instruments on allocation of jurisdiction 

and identification of the applicable law in the context of EU competition law have 

already been explored in the literature.4 This thesis is, however, not primarily 

concerned with the characterisation problems that impede a harmonious application 

of the PIL instruments. The main contribution of this thesis to the field is that, in 

addition to clarifying the application of the EU PIL instruments (especially of the 

Brussels I Regulation Recast), it proposes that the future role of EU PIL in the 

development of a complete private enforcement mechanism should be further 

limited. On the one hand, the role of EU civil law should be enlarged. On the other 

hand, the current role of EU PIL in allocation of jurisdiction could be assigned to a 

specifically designed legal instrument. Thus, this thesis offers a contrasting view to 

 
4 Jonathan Fitchen, ‘Allocating Jurisdiction in Private Competition Law Claims within the EU’ (2006) 
13 Maastricht Journal of European and Comparative Law 381; Assimakis P Komninos, EC Private 
Antitrust Enforcement: Decentralised Application of EC Competition Law by National Courts (Hart 
Publishing 2008); Jonathan Fitchen, ‘Choice of Law in International Claims Based on Restrictions of 
Competition: Article 6(3) of the Rome II Regulation’ (2009) 5 Journal of Private International Law 
337; Mihail Danov, Jurisdiction and Judgments in Relation to EU Competition Law Claims (Hart 
Publishing 2010); Jürgen Basedow, Stéphanie Francq, Laurence Idot (eds), International Antitrust 
Litigation: Conflict of Laws and Coordination (Hart Publishing 2012); Mihail Danov, ‘EU Competition 
Law Enforcement: is Brussels I suited to dealing with all the challenges?’ (2012) 61 International & 
Comparative Law Quarterly 27; Mihail Danov, Florian Becker, Paul Beaumont (eds.), Cross-Border 
EU Competition Law Actions (Hart Publishing 2013); Csongor István Nagy (ed), The Procedural 
Aspects of the Application of Competition Law. European Frameworks – Central European 
Perspectives (Europa Law Publishing 2016); Paul Beaumont and others (eds), Cross-border 
Litigation in Europe (Hart Publishing 2017). 
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previous studies which (implicitly) presented the EU PIL instruments as a necessary 

legal framework for the enforcement of EU competition law damages actions. 

 

The thesis adopts a traditional library-based research methodology. The main 

sources analysed include EU primary and secondary legislative provisions from the 

EU competition law and EU PIL fields; jurisprudence of the CJEU; documents from 

relevant EU institutions; closely related research projects and appropriate academic 

literature. The analysis is conducted through an EU lens and is not concerned with 

the national law of the Member States. Such an EU lens can shed light on the current 

and future relationship between EU primary law; EU PIL as secondary law and the 

national law of the Member States in the development of the EU competition law 

private enforcement mechanism. However, reference is made, throughout the 

thesis, to national law and national case law where this is necessary for the 

clarification of a particular issue examined. The legal and jurisprudential 

developments have been incorporated up to 12 December 2019. References are 

made to some more recent legal instruments for the purpose of addressing the post-

Viva corrections requested by the examiners.  
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Part II. The current and the ideal shape of the private 
enforcement mechanism 
 

To assess the role of EU PIL in the development of the private enforcement 

mechanism one needs to know, firstly, the direction in which that mechanism is 

currently being developed (Chapter 2) and, secondly, the direction in which the 

development of that mechanisms should be steered (Chapter 3). These two issues 

are examined in Part II of the thesis. 

 

Chapter 2. The current shape of the private enforcement 

mechanism 
 

2.1. Introduction 
 

This chapter identifies the direction in which the development of the private 

enforcement mechanism is being steered by the current legal framework. For that 

purpose, it examines the rules on disclosure of evidence from Directive 104/2014 

(hereinafter the Damages Directive).5 It also analyses the mechanisms provided by 

Regulation 1049/2001 (hereinafter the Transparency Regulation) and Regulation 

1/2003 for seeking evidence directly from the Commission.6 Moreover, because the 

Directive does not explicitly address the cross-border nature of the majority of these 

claims, the analysis includes the EU PIL instruments relevant for cross-border 

disclosure of evidence: namely Regulation 1215/2012 (hereinafter the Brussels I 

Regulation Recast or Brussels I Recast) and Regulation 1206/2001 (hereinafter the 

 
5 Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on 
certain rules governing actions for damages under national law for infringements of the competition 
law provisions of the Member States and of the European Union [2014] OJ L349/1 (Damages 
Directive). 
6 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 
regarding public access to European Parliament, Council and Commission documents [2001] OJ 
L145/43. (Transparency Regulation); Council Regulation (EC) No 1/2003 of 16 December 2002 on 
the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty [2003] 
OJ L1/1. 
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Evidence Regulation).7 The Damages Directive is the most recent instrument 

designed to enhance the effectiveness of the private enforcement mechanism by 

ensuring that victims harmed by competition law infringement can effectively 

exercise their right to claim compensation.8 Its rules on disclosure of evidence 

address a key obstacle in many Member States to succeeding in a damages action.9 

Disclosure is arguably the most important practical issue addressed by the 

Directive.10 

 

Chapter 3 will show that there is a variety of remedies that may be sought before 

national courts to counteract the negative effects of infringements of Articles 101 

and 102 TFEU. However, the EU legislator paid particular attention to the remedy 

of damages as a means for compensating victims and, perhaps by implication, for 

deterring infringements.11 The Commission has made a number of efforts over 

several years to facilitate private competition law enforcement in that direction.12 

 
7 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of the European 
Union, on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters of 12 December 2012 (recast) [2012] OJ L351/1 (Brussels I Regulation Recast); Council 
Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member 
States in the taking of evidence in civil or commercial matters [2001] OJ L174/1 (Evidence 
Regulation). 
8 Damages Directive, art 1(1). 
9 European Commission, ‘Proposal for a Directive of the European Parliament and of the Council on 
certain rules governing actions for damages under national law for infringements of the competition 
law provisions of the Member States and of the European Union’ COM(2013) 404 final, Explanatory 
Memorandum, 13-14 (Explanatory Memorandum of the Proposal for a Damages Directive). 
10 Roger Gamble, ‘Whether neap or spring, the tide turns for private enforcement: the EU proposal 
for a Directive on damages examined’ [2013] European Competition Law Review 611, 614. 
11 Sebastian Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007: Empirical Evidence’ 
(2012) 8(2) Journal of Competition Law and Economics 331, 348-352. 
12 European Commission, 'Green Paper-Damages Actions for Breach of the EC Antitrust Rules' 
COM(2005) 672 final; ; Commission, ‘Staff Working Paper Annex to the Green Paper on Damages 
Actions for breach of the EC antitrust rules’ SEC(2005) 1732; European Commission, 'White Paper 
on Damages Actions for Breach of the EC Antitrust Rules' COM(2008) 165 final; Commission, ‘Staff 
Working Paper Annex to the White Paper on Damages Actions for breach of the EC antitrust rules’ 
SEC(2008) 404; Commission, ‘Staff Working Paper Annex to the White Paper on Damages Actions 
for breach of the EC antitrust rules – Impact Assessment’ SEC(2008) 405; Commission, ‘Staff 
Working Document Practical Guide Quantifying Harm in Actions for Damages Based on Breaches 
of Article 101 or 102 of the Treaty on the Functioning of the European Union Accompanying 
Communication from the Commission on quantifying harm in actions for damages based on 
breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union C(2013) 3440’ 
SWD(2013) 205; Commission, ‘Communication from the Commission on quantifying harm in actions 
for damages based on breaches of Article 101 or 102 of the Treaty on the Functioning of the 
European Union’ OJ C167/19; European Commission, ‘Proposal for a Directive of the European 
Parliament and of the Council on certain rules governing actions for damages under national law for 
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Some of these crystalized in the  Directive on rules governing damages actions 

based on infringements of Articles 101 and 102 TFEU.13 The Directive aims to 

ensure that victims obtain full and effective compensation for harm and to ensure 

that the interactions between the public and private enforcement branches are 

coordinated towards attaining the ‘maximum effectiveness of the competition 

rules’.14 Damages actions can take a follow-on or stand-alone form. Follow-on 

actions are based on a previous public enforcement decision establishing the 

infringement and, therefore, claimants only have to prove the damage suffered and 

the causal link between the damage and the infringement. In stand-alone actions, 

claimants have to prove also the existence of the infringement.  

 

With that in mind, this chapter analyses the types of damages actions which are, in 

practice, encouraged by the current legal framework’s rules on disclosure of 

evidence. The difficulty to obtain information held by infringers and third parties was 

identified as one of the main obstacles to securing damages within the EU, 

particularly evidence on the operation of secret cartels.15 Therefore, this is a 

decisive factor for enforcing any competition law claim. By analysing the tools 

available to the claimant for the collection of evidence, in both follow-on and stand-

alone actions, in the national and cross-border context, this chapter shines a light 

on the direction in which the private enforcement mechanism is being steered by 

the current legal framework.  

 

Prior to the Damages Directive there were no EU uniform rules providing powers to 

the national courts to order disclosure of evidence in competition law actions. There 

were also no uniform rules imposing limitations on the powers of national courts to 

order disclosure of evidence. The only, improperly called, uniformity was found in 

the CJEU jurisprudence. The Court provided national courts with a variable, case-

 
infringements of the competition law provisions of the Member States and of the European Union’ 
COM(2013) 404 final. 
13 Damages Directive. 
14 Explanatory Memorandum of the Proposal for a Damages Directive, 2-3; Damages Directive, 
Recitals 1-6 and art 1(2). 
15 Explanatory Memorandum of the Proposal for a Damages Directive, 13 para 4.2. Niamh Dunne, 
‘Courage and compromise: the Directive on Antitrust Damages’ (2015) 40(4) European Law Review 
581, 585.  
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by-case, test that could be used by courts to determine the extent to which evidence 

related to investigations led by the public enforcers could be included in an order for 

disclosure of evidence. Therefore, the uniform provision prior to the Damages 

Directive were the not the ones supporting disclosure of evidence, but the ones 

limiting disclosure of evidence.  

 

Section 2.2.2.1 shows that the Damages Directive requires Member States to 

ensure that national courts have the power to order disclosure of evidence 

necessary to support a competition law action regardless of the evidence being in 

the hands of parties or third parties, including National Competition Authorities 

(hereinafter NCA/NCAs). Section 2.2.2.2 shows that the Damages Directive has 

established also clear limitations on disclosure of evidence related to public 

enforcement proceedings. Therefore, both stand-alone and follow-on actions benefit 

from a similar level of support from the Directive. The direction in which private 

enforcement is steered and the question of which type of private actions are 

favoured is more easily answered by focusing on the limitations on disclosure of 

evidence. That is because the limitations imposed on disclosure of evidence related 

to public investigations affect primarily only follow-on actions. Therefore, the 

practical difference between the two types of private actions is identifiable by looking 

at the rules that limit disclosure of evidence rather than at the rules that support 

disclosure of evidence. For that reason, the discussion on the evolution of the rules 

on disclosure of evidence focuses on the limitations of such disclosure in the context 

of evidence related to investigations led by the public enforcers and not on the 

powers of the courts to order disclosure of evidence that does not relate to public 

investigations. 

 

Overall, the conclusion that emerges from the analysis is that stand-alone actions 

are advantaged as they can better support the main objectives of EU competition 

law in the sense of detection and deterrence. It is important to highlight at this early 

stage that, although the term detection is commonly used to describe the action of 

the public enforcers consisting in identifying new competition law infringements, this 

thesis uses the term to describe a similar action in the realm of the private 
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enforcement mechanism. When asserting that the private enforcement mechanism 

can increase the rate of detection of infringements, the thesis envisages private 

actions involving competition law infringements that were not yet investigated by the 

public enforcers.16 This is achieved through stand-alone actions which are not 

based on a previous decision of the public enforcer, and, in which claimants must 

prove the existence of a competition law infringement. 

  

2.2. Disclosure of evidence in the Damages Directive  
 

To assess the transformative impact of the Damages Directive in shaping the private 

enforcement mechanism, it is important to understand the legal framework in force 

before the Directive. Therefore, a brief summary of the CJEU jurisprudence is 

necessary. 

 

2.2.1 The uniform rules existing before the Damages Directive 

 

In an EU competition law action, the extent to which disclosure of evidence must be 

allowed or limited depends on whether the evidence sought is held by a public 

enforcer. If so, the interests of the public enforcement mechanism must be 

protected. This is a procedural issue which, in absence of EU law, is governed by 

the national laws.17 However, since it affects the enforcement of EU law, the issue 

has been raised before the CJEU. Two seminal cases are examined next. 

 

In Pfleiderer and Donau Chemie the CJEU provided guidance on how to draw the 

right balance between the protection of the public enforcement tool of leniency 

programmes and the effectiveness of the private enforcement actions.18 Leniency 

programmes are one of the main tools used by public enforcers. They provide 

 
16 Sebastian Peyer, ‘Access to competition authorities’ files in private antitrust litigation’, (2015) 3(1) 
Journal of Antitrust Enforcement 58, 85. Sebastian Peyer has used the term to describe the same 
phenomenon. 
17 Courage (n 3), para 29; Case C-360/09 Pfleiderer AG v Bundeskartellamt ECLI:EU:C:2011:389, 
para 23.  
18 Pfleiderer (n 17); Case C-536/11 Bundeswettbewerbsbehörde v Donau Chemie and Others 
ECLI:EU:C:2013:366. 
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undertakings which participated in competition law infringements with the 

opportunity to disclose information regarding the infringement to the public enforcer 

in exchange for a partial or full immunity from fines.19 However, the attractiveness 

of these programmes would be undermined if the documents disclosed by the 

undertaking would expose it to an unpredictable number of actions for damages.20   

 

Pfleiderer involved an action for damages where the claimant sought access to all 

documents contained in the investigation file of the public authority, including 

documents voluntarily submitted by the applicants for leniency and the evidence 

seized. The NCA provided the claimant with access to a list of the evidence seized, 

but not to the evidence as such, and to a version of the file from which confidential 

information and internal files had been removed.21 The claimant contested the 

decision of the NCA and a reference was made to the CJEU by the national court. 

The Court was asked to clarify whether EU competition law is to be interpreted so 

that, for the purpose of bringing actions for damages, victims of EU competition law 

infringements may not be granted access to leniency applications and information 

and documents voluntarily submitted by leniency applicants to a NCA during a public 

investigation.22 

 

The Court reiterated Courage.23 It stated that the existence of the right to damages 

strengthens the effectiveness of the EU competition rules and that, for that purpose, 

it must be ensured that the national law governing their enforcement comply with 

the principles of equivalence and effectiveness.24 In that sense, national law must 

not be less favourable than those rules governing similar domestic actions and must 

not make it practically impossible or excessively difficult to obtain compensation.25 

 
19 Information on the leniency policy in the EU can be found at  
< https://ec.europa.eu/competition/cartels/leniency/leniency.html> accessed 26 October 2020. Also, 
in the ‘ECN Model Leniency Programme’  
<https://ec.europa.eu/competition/ecn/mlp_revised_2012_en.pdf>  accessed 1 May 2021. 
20 Pfleiderer (n 17), para 26. 
21 ibid, paras 11-12. 
22 ibid, para 18. 
23 Courage (n 3), in which the Court recognised an EU right to damages for breaches of EU 
competition law provisions. 
24 Pfleiderer (n 17), para 29; Courage (n 3), paras 27 and 29.  
25 Pfleiderer (n 17), para 30. 
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Therefore, EU law must be interpreted as allowing, in an action for damages, access 

to documents relating to leniency programmes, but the limits of such disclosure must 

be determined by national courts under national law with respect to the two EU 

principles.26 To ensure compliance with EU law, the national court must conduct a 

weighing exercise, on a case-by-case basis, considering the interests in favour of 

disclosure of evidence and those in favour of the protection of documents relating 

to a leniency programme.27 In other words, it must consider all the relevant factors 

in the case and the interests protected by EU law, including the effectiveness of the 

leniency programmes.28 

 

Donau Chemie involved an even more restrictive national rule which prohibited the 

national court ordering disclosure of any evidence held by the NCA without the 

consent of all parties involved in the public investigation.29 The Court was asked 

whether such a national provision is compatible with the principle of 

effectiveness as interpreted in Pfleiderer.30 The Court reconfirmed that the issue 

must be examined on a case-by-case basis and by taking into account all the 

relevant factors in the case.31 These relevant factors include, in particular, whether 

the interest of the claimant in obtaining access and other possibilities he may have 

to obtain the evidence outweigh the harm that disclosure may cause to the public 

interest or to the legitimate interests of the parties.32 However, a national rule 

prohibiting access to all evidence held by the NCA undermines the effectiveness of 

the private enforcement mechanism.33 Such a rule must be considered as contrary 

to the principle of effectiveness as it makes it impossible or excessively difficult to 

protect the claimant’s EU right to claim compensation.34 In addition, such a national 

 
26 ibid, para 32. 
27 ibid, para 30. 
28 ibid, paras 31-32. 
29 Donau Chemie (n 18), para 8. 
30 ibid, para 13. 
31 Donau Chemie (n 18), para 43. 
32 ibid, paras 44-45. 
33 ibid, paras 31-33. 
34 ibid, para 32. 
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rule must be considered as blocking access to justice.35 A refusal to grant access 

to the NCA file should be allowed only when it could ‘actually’ undermine the public 

interest relating to an effective national leniency programme.36 

 

The High Court of England and Wales has observed, that the CJEU, in establishing 

a case-by-case approach did not distinguish between leniency programmes of the 

Commission or of a NCA.37 Even though national courts do not have jurisdiction to 

order disclosure of evidence from the file of the Commission, such evidence could 

have been obtained from persons who have the right to access the file of the 

Commission, such as the leniency applicant.38 The duty of loyal cooperation may 

have prohibited national courts from ordering disclosure of documents that the 

Commission intended to protect.39 However, the CJEU sent a clear message that it 

is not ready to offer absolute protection to leniency documents, as desired by the 

Commission.40 

 

The Court has been criticised for not providing enough guidance to national courts 

on the application of the case-by-case test.41 The case-by-case approach allows for 

different standards of protection to be attributed to leniency related materials within 

the EU, and even within the same Member State.42 The Court therefore made it 

impossible for leniency applicants to assess the risk of disclosure and, 

 
35 Adrian Wood, ‘The disclosure of leniency related materials supplied during competition 
enforcement proceedings: battle lines drawn by the ECJ’ (2013) 18(1) Coventry Law Journal 112, 
117. 
36 Donau Chemie (n 18), para 48. 
37 National Grid Electricity Transmission Plc v ABB Ltd and Others [2012] EWHC (Ch) 869, para 25. 
38 ibid.  
39 Caroline Cauffman, ‘The Interaction of Leniency Programmes and Actions for Damages’ (2011) 
7(2) The Competition Law Review 181, 195. 
40 Francesco Rizzuto, ‘The procedural implication of Pfleiderer for the private enforcement of 
European Union competition law in follow-up actions for damages’ (2011) 4(3) Global Competition 
Litigation Review 116, 122. 
41 Wood (n 35) 117. 
42 Commission, ‘Commission staff working document Impact Assessment Report Damages actions 
for breach of the EU antitrust rules, accompanying the proposal for a Directive of the European 
Parliament and of the Council on certain rules governing actions for damages under national law for 
infringements of the competition law provisions of the Member States and of the European Union’ 
SWD(2013) 203 final, paras 34-35; Explanatory Memorandum of the Proposal for a Damages 
Directive Memorandum, 11. 
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consequently, made them less likely to participate in a leniency programme.43 

Moreover, such an approach could encourage damages actions to be initiated 

primarily against the leniency applicant rather than against the other infringers.44 

 

2.2.2 The uniform rules introduced by the Damages Directive 

 

Articles 5 and 6 of the Damages Directive address the issues examined above. 

Article 5 ensures that in EU competition law damages actions all national courts 

have the power to order the disclosure of relevant documents located in the hands 

of parties or third parties. Article 6 ensures the protection of public enforcement 

interests by defining clearly the public investigation files that must be protected from 

disclosure, either temporarily or permanently.45 

 

While Article 5 is relevant both for follow-on and stand-alone actions, Article 6 is, in 

practice, most relevant in follow-on actions where claimants regard confidential 

documents, especially leniency materials, as essential for proving the existence of 

harm and the causality requirement.46 However, stand-alone actions do not have 

the same close connection with the public investigation. Therefore, claimants may 

be less inclined to believe that the public file includes relevant information that would 

support their action.47 

 

2.2.2.1 Article 5 

 

Article 5(1) provides that national courts should be empowered to order, upon 

request of a claimant which presents ‘reasoned justification containing reasonable 

 
43 Michael Sanders and others, ‘Disclosure of leniency materials in follow-on damages actions: 
striking "the right balance" between the interests of leniency applicants and private claimants?’ 
(2013) 34(4) European Competition Law Review 174, 175 and 181-182; Dunne, ‘Courage and 
compromise’ (n 15) 586. 
44 Wood (n 35) 114. 
45 Explanatory Memorandum of the Proposal for a Damages Directive, 4 and 14. 
46 James Webber, ‘Observations on the Implications of Pfleiderer for Leniency Programmes’ in 
Danov, Becker, Beaumont (eds) (n 4) 220.  
47 However, it is possible that a public investigation is concluded without a formal decision and in 
such cases the investigation file may contain relevant information for stand-alone actions. However, 
settlement submissions are also protected from disclosure under Damages Directive art 6(5). 
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available facts and evidence sufficient to support the plausibility of its claim for 

damages’, disclosure of evidence held by the defendant or third parties. Courts 

should also be empowered to ensure the defendant may also obtain ‘relevant 

evidence’ from the claimant.48 

 

The disclosure system in the Directive is based on the tradition of the majority 

Member States and, in that respect, disclosure of evidence shall be ordered only by 

courts and only after a strict judicial control of its ‘necessity, scope and 

proportionality.’49 Article 5(2) provides that national courts shall have the tools 

necessary to order disclosure as precisely and as narrowly as possible. Moreover, 

Article 5(3) provides that national courts shall ensure disclosure is limited to that 

which is proportionate. Proportionality should be assessed considering the interests 

of all parties concerned, in particular: (a) whether the facts and evidence brought 

justify the request for disclosure; (b) the scope and cost of disclosure (including 

preventing searches for information which is unlikely to be relevant to the parties in 

the procedure); and (c) the confidential nature of the evidence sought and the 

mechanisms in place for protecting such confidential information.50 

 

Article 5 addresses the ‘information asymmetry’ between the litigating parties and 

provides for a minimum standard of harmonisation.51 However, pursuant to Article 

5(8) Member States may decide to adopt wider rules on disclosure of evidence.  

 

2.2.2.2 Article 6 

 

Article 6 intends to clarify the limitations of orders for disclosure of evidence which 

is included in the file of a competition authority. Article 6(4) provides more specific 

 
48 Explanatory Memorandum of the Proposal for a Damages Directive, 13: Article 5(1) is intended to 
ensure the alleged infringer can also benefit from the provision on disclosure of evidence when the 
burden of proof is reversed, such as when invoking the defence of passing-on of overcharges 
provided in the Damages Directive art. 13. 
49 Explanatory Memorandum of the Proposal for a Damages Directive, 14. 
50 Damages Directive, art 5(3). 
51 Explanatory Memorandum of the Proposal for a Damages Directive, 13: “Much of the relevant 
evidence a claimant will need to prove his case is in the possession of the defendant or of third 
persons and is often not sufficiently known or accessible to the claimants (‘information asymmetry’).”  
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factors to be taken into account when conducting the proportionality test established 

in Article 5(3). Thus, the national courts must consider, in particular, (a) whether the 

request is formulated ‘specifically with regard to the nature, subject matter or content 

of documents submitted’ to the NCA; (b) that the request is submitted ‘in relation to 

an action for damages’; and (c) that the effectiveness of public enforcement as 

provided in the rest of Article 6 is ensured. Paragraphs 5-11 provide a series of 

measures for the protection of the effectiveness of the public enforcement 

mechanism. 

 

Article 6(5) imposes, until the end of the NCA proceedings, a temporary disclosure 

protection for 3 categories of documents. These are (a) documents ‘prepared by 

natural or legal persons specifically for the proceedings of the competition authority’ 

such as information submitted by the parties at the request of the authority;52 (b) 

documents prepared by the NCA and sent to the parties, such as, statements of 

objections;53 and (c) settlement submissions that have been withdrawn. Disclosure 

of the latter could harm the effectiveness of the public enforcement mechanism by 

exposing the investigation strategy of the NCA.54 

 

Article 6(6) imposes an absolute protection from disclosure of leniency statements 

and settlement submissions, regardless of whether they are held by parties or third 

parties (including NCAs). Article 7(1)-(2) ensures that the documents protected by 

Articles 6(5) and 6(6) are inadmissible in actions for damages, where these were 

obtained by legal or natural persons through their right to access the file of the public 

authority, such as through their right to defence. Other documents obtained through 

the same means may be used but only by the person that had access to the file.55 

Thus, such evidence cannot be obtained from the parties to the investigation since 

it would be inadmissible in an action for damages. In contrast, it was, theoretically, 

possible for a claimant under the prior case-by-case test (established by the CJEU) 

 
52 Explanatory Memorandum of the Proposal for a Damages Directive, 14 indent b. 
53 ibid. The statement of objections is the document expressing the concerns of the public enforcer, 
after an in depth investigation, which is communicated to the undertakings concerned and which the 
undertakings can contest before the authority reaches a final decision.  
54 Explanatory Memorandum of the Proposal for a Damages Directive, 15 indent d. 
55 Damages Directive, art 7(3). 
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to seek disclosure of leniency related material for use in a damages action, either 

from the NCA or from the parties and third parties regardless if that evidence 

concerned investigations led by the NCA or by the Commission.56 Currently, Articles 

6 and 7 of the Directive protect leniency related material located in the hands of 

parties and third parties regardless if the documents relate to leniency programmes 

of the NCAs or of the Commission.  

 

The ECN+ Directive further clarifies how the limitations expressed in Article 7 of the 

Damages Directive should apply.57 The ECN+ Directive is focused on the public 

enforcement mechanism. It aims to ensure that NCAs have the ‘necessary 

guarantees of independence, resources, and enforcement and fining powers to be 

able to effectively apply Articles 101 and 102 TFEU’; and to enhance cooperation 

within the ECN.58 Article 31 of the ECN+ Directive provides rules on access to the 

file of the NCA by parties to the administrative proceedings and the limitations on 

the use of such information. It restates the same limitations from Article 7(1)-(2) of 

the Damages Directive. Namely, it provides that access to the leniency statements 

and settlement submission shall only be granted to parties subject to the relevant 

proceedings and only for the purpose of exercising their right of defence.59 Such 

parties should not be allowed to use these documents in proceedings before 

national courts unless they are exercising their right of defence in a directly related 

case and only for the purpose of either (i) allocation of a fine imposed jointly and 

severally upon all infringers or, (ii) where the court is asked to review a decision of 

the NCA finding an infringement of the EU or national competition rules.60 Paragraph 

5 of Article 31 mentions again the prohibition laid in Article 7(2) of the Damages 

Directive. Thus, the same category of documents mentioned in Article 6(5) of the 

Damages Directive may not be used in court proceedings by parties which obtained 

 
56 Text to n 37. 
57 Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 to 
empower the competition authorities of the Member States to be more effective enforcers and to 
ensure the proper functioning of the internal market [2019] OJ L 11/3 (ECN+ Directive). 
58 ECN+ Directive, art 1 paras (1) and (3). 
59 ECN+ Directive, art 31(3). 
60 ECN+ Directive, art 31(4). 
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them through their right of access to the file until the NCA has terminated its 

enforcement proceedings with respect to all parties under investigation. 

 

These limitations are very important since Article 6(10) of the Damages Directive 

provides that the court should only order disclosure of evidence from the NCA when 

no party or third party can reasonably provide it. The purpose of Article 6(10) is to 

ensure that the limited resources of public enforcers are directed towards their main 

function, which is investigation and prosecution of infringements, rather than 

replying to disclosure of evidence requests.61 However, even if a national court may 

order a party or third party (including NCAs) to disclose evidence, even related to 

EU leniency programmes, it may only ask the Commission to disclose evidence.62 

When a national court wishes to order disclosure of evidence directly by the 

Commission, Article 15(1) of Regulation 1/2003 (regarding requests for information) 

applies.63 Such disclosure of evidence by the Commission is examined in the next 

section. 
 

Thus, Article 5 provides a minimum disclosure standard available to all parties 

involved in an action for compensation. Such a uniform standard did not exist prior 

to the Directive. Disclosure of all evidence is now subject to a proportionality test. 

The elements that need to be considered by the national courts when conducting 

the proportionality test are more clearly established as compared to the case-by-

case weighing exercise in which the court had to consider all relevant factors of the 

case. Furthermore, Article 6 supplements Article 5 by providing temporary or 

permanent protection to a series of documents deemed necessary to protect the 

effectiveness of the public enforcement, regardless of whether they are in the hands 

of the public authority or of natural or legal persons, or if they relate to EU or national 

leniency programmes.  

 

 
61 Wouter P J Wils, ‘The Relationship between Public Antitrust Enforcement and Private Actions for 
Damages’ (2009) 32(1) World Competition 3. Wouter P J Wils, ‘Private Enforcement of EU Antitrust 
Law and its Relationship with Public Enforcement: Past, Present and Future’ (2017) 40(1) World 
Competition 3, 31. 
62 cf Damages Directive, art 5, and Regulation 1/2003, art 15(1). 
63 Damages Directive, Recital 15. 
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Thus, the Directive provides minimum disclosure powers to courts in all Member 

States and, at the same time, limits the extent to which courts could have previously 

ordered disclosure of evidence under the CJEU case-by-case mechanism. The 

latter was, however, established on the premise of the non-existence of EU rules 

governing the matter.64 The mechanism of assessing the evidence to be disclosed 

on a case-by-case basis has not been completely replaced. It was rebranded into a 

proportionality test applied to all types of evidence necessary for enforcing actions 

for damages (provided in Article 5(3)) and limited in clearly defined situations (by 

Article 6). Therefore, the principles underlying the CJEU case law, allowing 

discretion to the court to balance all relevant factors of the case including the 

effectiveness of the public enforcement mechanism,65 are still applicable as they 

are at the basis of proportionality test established in Article 5(3).66 

 

Through the Directive, the Commission has reinforced its policy of ensuring that 

leniency related material is used solely for the purpose of public enforcement 

proceedings,67 regardless of the position of the CJEU.68 The new protective 

measures in Article 6 of the Directive have made it more difficult for claimants to 

obtain files related to the investigation led by the public enforcer, especially directly 

from the public authority. Thus, it has been argued that the Directive supports the 

development of private damages actions, but, it offers a keener advantage to stand-

alone over follow-on actions.69This is despite the earlier efforts of the Commission 

strongly encouraging the compensation objective, principally, through follow-on 

 
64 Kristina Nordlander, Marc Abenhïm, ‘The Discoverability of Leniency Documents and the 
Proposed Directive on Damages Actions for Antitrust Infringements’, (2014) 2(February) CPI 
Antitrust Chronicle, 5-6 <https://www.competitionpolicyinternational.com/the-discoverability-of-
leniency-documents-and-the-proposed-directive-on-damages-actions-for-antitrust-infringements/>, 
accessed 28 October 2020. 
65 The effectiveness of the public enforcement mechanism is a public policy goal recognised by the 
CJEU in Pfleiderer (n 17), paras 25-27 and Donau Chemie (n 18), para 33. It is also an underlying 
goal of the Damages Directive which courts may take into consideration according to Recital 24 of 
the Damages Directive. 
66 Philip Bentley QC, David Henry, ‘Antitrust Damages Actions: Obtaining Probative Evidence in the 
Hands of Another Party’ (2014) 37(3) World Competition 271, 282-283. 
67 European Commission: Leniency Policy  
<http://ec.europa.eu/competition/cartels/leniency/leniency.html> accessed 19 June 2017. 
68 Wood (n 35) 116. 
69 Peyer, ‘Access to competition authorities’ files’ (n 16) 84. 
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damages actions.70 Stand-alone actions satisfy not only the compensation and 

deterrence objectives, but, also increase detection of infringements. Sebastian 

Peyer therefore observed that this indicates a silent shift in the policy defining the 

purpose of the private enforcement mechanism, using it as a tool to support the 

main public enforcement aim of detection rather than that of compensation.71 

 

The Damages Directive does not enable courts to seek disclosure of evidence 

directly from the Commission. There are two other mechanisms for that purpose. 

One is provided by the Transparency Regulation and one by Article 15(1) Regulation 

1/2003. Only the latter is constructed with competition law litigation in mind, but, 

nevertheless, its application is still very unclear. To obtain a complete picture of the 

direction in which the disclosure rules steer the future of private enforcement 

actions, it is necessary to analyse not only disclosure of evidence located in the 

hands of parties, third parties and NCAs, but, also evidence in the hands of the 

Commission. It is notable that national courts may only request, but cannot order, 

disclosure of evidence from the Commission. 

 

2.3 Disclosure of evidence contained in the file of the Commission 
 

2.3.1 The Transparency Regulation  

 

In absence of a competition law specific instrument, claimants have used the 

provisions of the Transparency Regulation to obtain evidence from the Commission. 

The Regulation provides that ‘any citizen of the Union, and any natural or legal 

persons residing or having its registered office in a Member State, has a right of 

access to documents of the institutions’.72 

 

However, there are several exceptions to this right provided by Article 4 of the 

Regulation. In such situations, the Commission shall refuse disclosure of the 

 
70 ibid 60 and 84.  
71 ibid 83-85. 
72 Transparency Regulation, art 2 (emphasis added). 
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evidence requested, ‘unless there is an overriding public interest in disclosure’.73 

Relevant to this analysis are the situations when disclosure would undermine (i) the 

protection of commercial interests of a legal or natural person (including Intellectual 

Property); (ii) court proceedings and legal advice; and (iii) the purpose of 

inspections, investigations and audits.74 Moreover, documents ‘drawn up by an 

institution for internal use or received by an institution, which relates to a matter 

where the decision has not been taken by the institution’ shall be refused if 

disclosure could seriously undermine the decision-making process of the 

institution.75 For the same purpose, disclosure of documents ‘containing opinions 

for internal use as part of deliberations and preliminary consultations within the 

institution concerned’ shall be refused even after a decision has been taken by the 

institution.76  

 

The application of the Article 4 exceptions is examined on a case-by-case basis by 

the Commission and its decisions can be contested before the EU Courts.77 This 

led to several decisions of the CJEU examining the validity of the refusal of the 

Commission,78 where the Commission has raised all exceptions from Article 4 paras 

(2) and (3).79 Particularly, in EnBW, the Court applied the jurisprudence on the 

application of Article 4 in the context of a follow-on damages action.80 

 

EnBW concerned an investigation concluded by the Commission into the operation 

of a cartel in the gas insulated switchgear market.81 EnBW, an energy distributor, 

sought compensation for harm caused by the cartel and sought disclosure of most 

 
73 ibid, art 4(2)-(3). 
74 ibid, art 4(2). 
75 ibid, art 4(3). 
76 ibid, art 4(3). 
77 On the basis of Article 263 TFEU. 
78 Case C-139/07 P Commission v Technische Glaswerke Ilmenau GmbH ECLI:EU:C:2010:376; 
Case C-506/08 P Sweden v MyTravel and Commission ECLI:EU:C:2011:496; Case C-404/10 P 
Commission v Éditions Odile Jacob ECLI:EU:C:2012:393. 
79 Article 4(2) first indent in Case C-365/12P Commission v EnBW ECLI:EU:C:2014:112, para 17; 
Article 4(2) second indent Éditions Odile Jacob (n 78), para 19; Article 4(2) third indent in Technische 
Glaswerke Ilmenau (n 78), para 20, and in Éditions Odile Jacob (n 78), para 13; Article 4(3) in 
Éditions Odile Jacob (n 78), para 18;. 
80 EnBW (n 79). 
81 ibid, para 11. 
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of the documents from the investigation file of the Commission.82 In response, the 

Commission classified the requested documents in five categories and refused even 

partial access to them on the basis that all documents are covered  either by the 

exceptions in Article 4 paragraph 2 (categories i-iv) or paragraph 3 (category v) as 

follows:83 (i) documents related to leniency applications; (ii) requests of information 

and the parties replies; (iii) documents seized during investigations at the premises 

of the undertakings; (iv) the statement of objections and the parties replies to it, and 

lastly (v) internal documents relating to the facts discovered (such as conclusions of 

the Commission and its correspondence with other NCAs) and internal procedural 

documents (inspection warrants, inspection reports, lists of documents obtained in 

the course of inspections, documents concerning the service of certain documents 

and file notes). 

 

The refusal was contested before the CJEU which took a similar protectionist 

approach. Peyer remarks that the Court created the following three steps approach 

to disclosure of evidence under the Regulation that makes it very difficult for follow-

on claimants to obtain evidence from the Commission.84  

 

Firstly, the Court stated that, in response to a disclosure request, the Commission 

may form categories of documents which would raise similar concerns if they were 

to be disclosed.85 The Commission may then refuse disclosure of the entire category 

without having to examine each document individually.86 Secondly, the Court 

created a rebuttable presumption that disclosure of documents relating to an 

investigation of a cartel infringement conducted by the Commission would, in 

principle, undermine the protection of the commercial interests of the undertakings 

involved in those proceedings and, also, the protection of the purpose of the 

investigations as they are protected by Article 4(2) first and third indents of 

Regulation 1049/2001.87 Thus, although the Commission needs to justify how 

 
82 ibid, paras 13-14. 
83 ibid, paras 16-20. 
84 Peyer, ‘Access to competition authorities’ files’ (n 16) 65. 
85 EnBW (n 79), para 65 and paras 92-93. 
86 ibid. 
87 ibid, paras 65-66 and para 80.  
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disclosure of each document requested would ‘specifically and actually’ undermine 

the interests protected by Article 4 of the Transparency Regulation,88 it can refuse 

disclosure on the basis of the presumption that an entire category of documents 

presents a risk to the interests protected by Article 4.89 Thirdly, the Court established 

that it is for the claimant to establish that access to the documents in the file of the 

Commission is ‘necessary’ for the enforcement of the right to compensation.90 In 

absence of establishing such necessity there is no ‘overriding public interest in 

disclosure’.91 However, it is unlikely that claimants, in practice, will be able to 

establish that all documents in the Commission’s file are necessary.92 However, the 

claimant may, in principle, argue for the disclosure of any document from the 

Commission’s file as there is no absolute protection equivalent to the one provided 

by Article 6(6) of the Damages Directive. 

 

It may, however, be questioned whether the presumption is still applicable in 

competition law damages actions or whether Articles 2 and 4 of the Transparency 

Regulation should be interpreted in the light of the new protection standards brought 

by Articles 5 and 6 of the Damages Directive.93 In EnBW, the Commission argued 

that all documents from the investigation file should be protected from disclosure.94 

However, the proposal made by the Commission that was adopted in the final text 

of the Damages Directive provides a narrower standard of protection to the public 

investigation files. Thus, it remains unclear what is the right balance between 

protecting and disclosing documents from the file of the Commission under the 

Transparency Regulation. 

 

 
88 Joined Cases C-39/05 P and C-52/05 P Kingdom of Sweden and Maurizio Turco v Council of the 
European Union ECLI:EU:C:2008:374, para 49; Technische Glaswerke Ilmenau (n 78) para 53; 
EnBW (n 79), para 64. 
89 EnBW (n 79), para 65. 
90 ibid, paras 100 and 107. 
91 ibid, para 108. 
92 Peyer, ‘Access to competition authorities’ files’ (n 16) 72. 
93 Claire Rey, ‘The interaction between public and private enforcement of competition law, and 
especially the interaction between the interests of private claimants and those of leniency applicants’ 
[2015] Global Competition Litigation Review 109, 120, citing S. Mavroghenis, E.A. Rodriguez, "Cartel 
and Leniency" The European Antitrust Review 2014.   
94 EnBW (n 79), para 33. 
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The mechanism examined next is provided in Regulation 1/2003. This has not been 

interpreted by the CJEU yet, nor clarified by the Damages Directive. Therefore, the 

extent to which the Commission may refuse to disclose documents from the 

investigation files is even more unclear under this mechanism. 

 

2.3.2 Regulation 1/2003 

 

Article 15(1) of Regulation 1/2003 provides that, in proceedings for the application 

of Articles 101 and 102 TFEU, ‘courts of the Member States may ask the 

Commission to transmit to them information in its possession or its opinion on 

questions concerning the application of the Community competition rules’. This 

provision is based on previous case law of the CJEU.95  

 

However, neither the CJEU nor the Damages Directive, offer satisfactory guidance 

on the extent to which disclosure can be granted or refused under Article 15.96 In 

contrast to the Transparency Regulation mechanism, Article 15 defines a voluntary 

cooperation between courts and the Commission, but, does not guarantee a right to 

access the Commission’s documents.97 This author anticipates that the Commission 

will not disclose leniency related material under this mechanism.98 However, its 

response to an Article 15(1) request is also subject to review by the EU Courts under 

Articles 263 and 267 TFEU.99 Moreover, the Commission is also bound by the 

principle of effectiveness, thus, it should not make it practically impossible or 

excessively difficult for claimants to protect their right to damages.100 

 

 
95 Wils, ‘Private Enforcement of EU Antitrust Law‘ (n 61) 14; Joined cases C-174/98P and C-
189/98P, Netherlands and Van der Wal v Commission ECLI:EU:C:2000:1, para 25. 
96 Wils, ‘Private Enforcement of EU Antitrust Law‘ (n 61) 34-35. 
97 Laurence Idot, ‘Access to Evidence and Files of Competition Authorities’ in Basedow, Francq, Idot 
(eds) (n 4), 271. 
98 Commission Notice on Immunity from fines and reduction of fines in cartel cases [2006] OJ 
C298/17, para 40; Commission Notice on the co-operation between the Commission and the courts 
of the EU Member States in the application of Articles 81 and 82 EC, [2004] OJ C101/54, paras 23 
and 26. 
99 Wils, ‘Private Enforcement of EU Antitrust Law‘ (n 61) 34-35. 
100 Pfleiderer (n 17), para 30; Donau Chemie (n 18), para 32. Peyer, ‘Access to competition 
authorities’ files’ (n 16) 61. 
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The mechanism was invoked before the High Court of England and Wales in 

National Grid.101 The Commission acknowledged that the duty of sincere 

cooperation obliges it to transmit information in its possession to the national court, 

unless either (i) the transmission of information would pose a risk for the protection 

of the professional secrecy or (ii) there is an overriding community interest and the 

transmission would interfere with the functioning and independence of the Union, 

especially the tasks entrusted to the Commission.102 However, none of these 

exceptions were raised by the Commission in this case when it decided that the 

requested documents should be provided.103 Therefore, it remains unclear after 

National Grid to what extent the national court can request extracts from the 

Commission’s files without the latter raising the second exception. In any case, the 

Commission did not reach the stage of disclosing the requested documents 

because the defendants have expressed their intention to challenge the 

Commission’s response before the General Court.104 In the meantime, the CJEU 

delivered the Pfleiderer judgment and the claimant changed its stance and 

requested the necessary documents directly from the defendants.105  

 

2.3.3. Different disclosure standards for documents held by NCAs and by the 

Commission 

 

It is yet unclear the extent to which the Commission will oppose (or will be allowed 

to oppose) disclosure following any future CJEU intervention in the process, both in 

the context of the Transparency Regulation and Regulation 1/2003. It is unclear 

whether the presumption established by the CJEU in EnBW still applies after the 

Damages Directive, or whether the CJEU is ready to recognise it even under the 

mechanism provided by Article 15 of Regulation 1/2003. However, even if to 

different extents, both the Commission and the CJEU share the aim to protect the 

task entrusted to the Commission and to support a high standard of protection 

 
101 National Grid (n 37). 
102 National Grid (n 37), para 12. 
103 ibid, paras 12-13. 
104 ibid, para 14. 
105 Pfleiderer (n 17). National Grid (n 37), paras 15-16 and 61. 
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around leniency related material. The absolute protection of leniency related 

material provided in the Damages Directive does not however, apply to the 

Commission’s file. Therefore, one may argue that leniency related material may be 

more or less protected depending on whether it is in the hands of the Commission 

or NCAs. This is unfortunate since the Damages Directive is aimed exactly at 

harmonising the protection standards offered to leniency documents.106 

 

It is important to highlight that, even if in theory, the documents in the files of the 

Commission and those in the files of the NCAs are governed by different disclosure 

standards, in practice both types of documents lie behind a high protection threshold 

which has been tightened over time and both public enforcers are highly committed 

to resisting disclosure in favour of protecting their leniency programmes.107 For that 

reason, Peyer argued that follow-on actions are discouraged, in favour of stand-

alone actions, both when seeking evidence from the NCAs and from the 

Commission.108 Thus, the argument that private enforcement is directed towards 

supporting  detection, rather than compensation, is confirmed by the rules governing 

access to the Commission’s file as it is confirmed by the rules in the Damages 

Directive.109 

 

It is not as important whether, in fact, the files of the public enforcer are helpful for 

follow-on claimants. What is important is the common perception of follow-on 

claimants that they need such evidence to successfully bring a claim.110 For that 

reason, the current rules on disclosure of evidence may potentially discourage 

follow-on claims before they even get to the stage of assessing the necessity of 

access to the public file. In reality, the evidence found in the file of the public 

authority may be of limited help in damages actions.111 This is because the public 

enforcer is not always interested in gathering evidence on the effects of the 

 
106 Text to n 67. 
107 Peyer, ‘Access to competition authorities’ files’ (n 16) 79. 
108 ibid 84.  
109 Text to nn 16-71. 
110 Wils, ‘The Relationship between Public Antitrust Enforcement and Private Actions for Damages’ 
(n 61) 17-18. 
111 Webber (n 46) 220; KPE Lasok QC, ‘Some Procedural Aspects and How they could/should be 
Reformed’ in Danov, Becker, Beaumont (eds) (n 4) 209-210. 
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infringement – including the extent of harmful effects – where evidence relating to 

the object of the infringement suffices to prove the infringement.112 Such (object) 

information will not help the claimant in proving the harm suffered. This is the reality 

both in the context of Article 101 and 102 TFEU. Even if Article 102 TFEU does not 

explicitly distinguish between infringements by object or by effect, the distinction has 

been read into the text of Article 102 TFEU by the CJEU.113 Moreover, the theory 

drawn up by the public enforcer, on the basis of the facts gathered may even hamper 

proving causation and harm by the claimant.114 

 

2.4. Disclosure of evidence in cross-border claims  
 

The Damages Directive does not provide a mechanism for taking evidence in a 

cross-border context.115 It does not provide, rules for obtaining evidence from 

parties, third parties, or NCAs located in a state other than the state where litigation 

is pending. In fact, the Damages Directive assumes that evidence located in a 

different state should be collected via the Evidence Regulation.116 However, the 

Evidence Regulation is not the only EU PIL instrument that can be used in this 

context because the Brussels I Regulation Recast is also relevant. Nevertheless, 

both of these two instruments are not specifically designed for competition law 

litigation and have significant limitations in this context.  

 

Despite this omission in the Damages Directive, it must be acknowledged that the 

majority of damages actions have a cross-border nature as a consequence of the 

effect on trade between Member States requirement in Articles 101 and 102 TFEU. 

 
112 Webber (n 46) 220-221. 
113 Anders F Jessen, ‘Exploring Restrictions by Object within Article 102 TFEU; Rethinking the latest 
Case Law with an Emphasis on Intel’, (2015) BECCLE Bergen Centre for Competition Law and 
Economics, 12 <https://beccle.w.uib.no/files/2015/04/Anders-Fløjstrup-Jessen-Exploring-
Restrictions-by-OBject-within-Article-102-TFEU.pdf> accessed 9 December 2017; Case T-286/09 
Intel v Commission ECLI:EU:T:2014:547, para 87. Also, in Case C-202/07P France Télécom v 
Commission ECLI:EU:C:2009:214, para 109. 
114 Lasok, (n 111) 209. 
115 Regulation 1/2003, in Articles 12 and 15, also addresses only exchanges of information between 
the NCAs or the NCAs and the Commission and between the national court and the Commission. It 
does not provide a mechanism for the national court to obtain information from the foreign NCA or 
other evidence located abroad. 
116 Damages Directive, Recital 17 and art 5(1). 
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The purpose of this criterion is to limit the scope of application of Articles 101 and 

102 to agreements and practices that ‘are capable of having a minimum level of 

cross-border effects within the EU’.117  Only relatively rarely will EU competition law 

be applied, in practice, in a purely national context. However, even when a 

competition law infringement operates entirely within one Member State the claim 

for damages arising from that infringement may still have cross-border elements. A 

cartel operating within the limits of one jurisdiction may affect trade within the 

internal market by creating barriers that would prevent foreign undertakings from 

penetrating that national market.118 In such cases, an undertaking that is prevented 

from entering the market may bring a claim for damages against the members of 

the cartel operating within that Member State. The EU PIL instruments will be 

applied to allocate jurisdiction or to identify the applicable law or the instruments 

available for cross-border collection of evidence. Thus, to determine the direction in 

which the rules on evidence will steer private damages actions, it is essential to 

understand how the rules of the Directive can be enforced in a cross-border context. 

 

This section aims to contribute to the argument in the previous sections by showing 

that stand-alone actions are advantaged over follow-on actions even in a cross-

border context. This factor may contribute to support the detection objective.119 

Disclosure of evidence in this context may be sought on the basis of two 

mechanisms provided by the Brussels I Regulation Recast and two mechanisms 

provided by the Evidence Regulation. Brussels I Recast provides the mechanism of 

orders for ‘provisional, including protective, measures’. These measures can be 

 
117 Commission Notice, ‘Guidelines on the effect on trade concept contained in Articles 81 and 82 of 
the Treaty’ [2004] OJ C101; Case 56/65 Société Technique Minière v Maschinenbau Ulm 
ECLI:EU:C:1966:38; Joined Cases 56/64 and 58/64 Consten and Grundig ECLI:EU:C:1966:41; 
Case 5/69 Völk v Vervaecke ECLI:EU:C:1969:35; Joined Cases 6/73 and 7/73 Istituto 
Chemioterapico Italiano S.p.A. and Commercial Solvents Corporation v Commission 
ECLI:EU:C:1974:18; Case 161/84 Pronuptia de Paris GmbH v Pronuptia de Paris Irmgard Schillgallis 
ECLI:EU:C:1986:41; Case 193/83 Windsurfing International Inc v. Commission ECLI:EU:C:1986:75; 
Case C-234/89 Delimitis v Henninger Bräu ECLI:EU:C:1991:91; Joined Cases C-101/07P and C-
110/07P Coop de France bétail and viande v Commission ECLI:EU:C:2008:741; Case C-209/07 
Beef Industry Development and Berry Brothers ECLI:EU:C:2008:643. 
118 Case 8/72 Vereeniging van Cementhandelaren v Commission of the European Communities 
ECLI:EU:C:1972:84, involved a cartel operating entirely within one Member State but the CJEU 
decided that it affects trade within the internal market and it infringes Article 101 TFEU. 
119 Text to nn 68-71 and nn 108-109.  
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ordered either by the court having jurisdiction as to the substance of the matter,120 

or by the court having jurisdiction on the basis of Article 35 of the Regulation in 

conjunction with national law. The Evidence Regulation provides an indirect (Articles 

10 – 16) and a direct evidence gathering mechanism (Article 17). 

 
Article 5 of the Damages Directive improves disclosure of evidence under both 

Regulations. It is doing that by ensuring that all courts involved in the cross-border 

taking of evidence hold a minimum set of powers to seek evidence. It is notable that 

in the context of Brussels I Recast the court can order ‘provisional, including 

protective, measures’ only as they are available in the procedural law of the forum. 

The harmonisation required by the Damages Directive will also make it less likely 

for any exceptions to be raised against requests for collection of evidence sent 

pursuant to the mechanisms provided in the Evidence Regulation.  

 

However, the EU PIL Regulations were not designed specifically for competition law 

litigation. Notably, while their scope may include collection of evidence held by 

parties or third parties located in a different Member State, they do not cover orders 

directed towards public authorities such as foreign NCAs. As a result, the provisions 

of Articles 5 and 6 of the Damages Directive are not enforceable under these PIL 

instruments in order to seek evidence directly from the foreign NCAs. Thus, the type 

of evidence that can be obtained from a foreign NCA depends on the extent to which 

that NCA is willing to cooperate voluntarily. 

 

2.4.1 The substantive scope of the Brussels I Regulation Recast 

 

The substantive scope of the Brussels I Recast is defined in Article 1(1) as covering 

‘civil and commercial matters’. Article 1(1) also states that the scope should not 

include ‘revenue, customs or administrative matters’ or the ‘liability of the State for 

 
120 This is not explicitly provided in the text of the Brussels I Regulation Recast but can be inferred 
from the reading of Recital 33 and Article 2(a) of the Regulation; Marta Pertegás Sender, Thomas 
Garber, ‘Section 10: Provisional, including protective, measures’ in Ulrich Magnus, Peter Mankowski 
(eds), European Commentaries on Private International Law Brussels I Regulation’ (2nd Edition, 
sellier european law publishers 2012) 790-791, paras 22-24. 
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acts and omissions in the exercise of State authority.’ Most civil law systems place 

civil and commercial disputes in the private law sphere, and, the Regulation is also 

intended to apply to private law litigation only.121 The concept of civil and commercial 

is used to separate the matters covered by the Regulation from public law matters 

which fall outside of it.122 

 

The concept of civil and commercial matters is not defined in the Regulation, but, it 

is to be interpreted widely and autonomously by referring to the objectives of the 

Regulation and the general principles of law of the Member States.123 The 

conclusive step in determining whether the matter is of a civil law nature is decided 

by examining ‘the legal relationship between the parties to the action or of the 

subject-matter of the action’.124 The matter will always fall under the scope of the 

Regulation if both parties are private persons even where the main claim originates 

in an act of the public authority issued in exercise of its public powers.125 Thus, there 

is no doubt that an action for damages between the harmed claimant and the 

infringer falls under the Regulation. 

 

However, when one party is a public authority (for example a NCA) the question of 

whether the relationship between the parties is governed by public or private law 

depends on whether the claim originates in an act or omission of the public authority, 

acting in the exercise of public powers or not.126 A public authority exercises public 

powers when the subject matter of, or giving rise to, the proceedings could only be 

exercised by a public authority as those powers fall ‘outside the scope of the rules 

 
121 Peter Schlosser, Report on the Convention on the Association of the Kingdom of Denmark, Ireland 
and the United Kingdom of Great Britain and Northern Ireland to the Convention on jurisdiction and 
the enforcement of judgments in civil and commercial matters and to the Protocol on its interpretation 
by the Court of Justice [1979] OJ C59/71, para 23. Case C-292/05 Lechouritou v Germany 
ECLI:EU:C:2007:102; LTU v Eurocontrol Case 29/76 ECLI:EU:C:1976:137; Case C-266/01 
Préservatrice Foncièere TIARD ECLI:EU:C:2003:282.  
122 Martin Illmer, Arnaud Nuyts, Jonathan Fitchen, ‘Scope and Definitions (Art. 1-3)’ in Andrew 
Dickinson, Eva Lein, Andrew James, (eds), The Brussels I Regulation Recast (OUP 2015) 62, para 
2.15.  
123 Brussels I Regulation Recast, Recital 10; Lechouritou v Germany (n 121), para 29. 
124 LTU v Eurocontrol (n 121), para 4. 
125 Illmer, Nuyts, Fitchen, ‘Scope and Definitions (Art. 1-3)’ (n 122) 63, para 2.17, clearly argue this 
on the basis of CJEU jurisprudence.  
126 ibid, para 2.18 (emphasis added). 
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applicable to relationships between private individuals.’127 In contrast, the 

relationship is governed by private law if the public authority acts as any other 

private legal entity.128 NCAs always exercise specific public powers when 

conducting an investigation into an alleged anti-competitive conduct. The same 

powers of investigation do not characterise relationships between private 

individuals. Therefore, it is arguable, that an action seeking disclosure of evidence 

from the file of the NCA originates in and exists only because the NCA conducted a 

public investigation. 

 

Moreover, following the Rüffer judgment, it can be argued that it is irrelevant that 

disclosure of evidence from a NCA is requested within the context of a civil law claim 

and not in an administrative procedure.129 In Rüffer the Court decided that an action 

where a claimant sought recovery of costs arising from an act of public authority 

(costs incurred for the removal of a wreck carried out at the instigation of the public 

authority) should be considered as falling outside the scope of the Brussels regime 

even if the mechanism used for recovering such costs was a civil claim for redress 

and not an administrative procedure.130 In other words, it is irrelevant whether the 

claim before the court takes the form of a civil law claim, if that claim ‘arises from an 

act in the exercise of public powers’.131 

 

Consequently, this author considers that a request for disclosure of evidence 

addressed to a foreign NCA does not fall within the substantive scope of the 

Brussels I Recast. The request originates in, and exists only because of, an act of 

the public authority conducted by exercising public powers (the investigation). 

Moreover, it is irrelevant that the disclosure request is made within the context of a 

 
127 Case C-265/02 Frauhil ECLI:EU:C:2004:77, para 21 (emphasis added); Préservatrice foncière 
TIARD SA (n 121), para 30; C-167/00 Henkel ECLI:EU:C:2002:555, para 30; Illmer, Nuyts, Fitchen, 
‘Scope and Definitions (Art. 1-3)’ (n 122) 63, para 2.19. 
128 As was exemplified in Case C-645/11 Sapir and Others ECLI:EU:C:2013:228, paras 32 and 36-
37; and by Case C-49/12 Sunico and Others ECLI:EU:C:2013:545, paras 33 and 39. In both cases 
the CJEU decided that the relationship between the public authority and the private defendant was 
not at all derogating from a typical relationship between two private parties. 
129 Case 814/79 Netherlands v Rüffer ECLI:EU:C:1980:291.  
130 ibid,  paras 13 and 15.  
131 Lechouritou v Germany (n 121), para 41. 
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civil law action for compensation because the relationship between the claimant and 

the foreign NCA is still one governed by public, not private, law.  

 

Therefore, the mechanisms of the Brussels I Recast Regulation are useful only 

when the evidence is located in another Member State and in the hands of parties 

or third parties that are domiciled within the EU.132 The Regulation is not applicable 

when the evidence is held by a NCA. Thus, it does not assist follow-on actions.  

 

2.4.2 The substantive scope of the Evidence Regulation 

 

Evidentiary measures can be sought also pursuant to the Evidence Regulation, not 

only where its substantive scope overlaps with the scope of the Brussels I Recast 

Regulation, but, particularly, when the measure sought does not fit under the notion 

of ‘provisional, including protective, measures’, such as the hearing of a witness.133 

The relationship between the two Regulations is non-exclusionary.134 The court may 

choose which Regulation is more suitable in each case. However, the mechanisms 

of the Evidence Regulation may be used only before the court having jurisdiction as 

to the substance of the matter. 

 

The substantive scope of the Evidence Regulation is, to some extent, similar to the 

substantive scope of the Recast Regulation. On the one hand, they both apply to 

‘civil and commercial’ matters.135 This is an autonomous and wide concept that is 

interpreted according to the objectives of the Evidence Regulation.136 On the other 

hand, the Evidence Regulation has a slightly wider scope as it extends to matters 

of legal capacity of natural persons, patrimonial rights arising out of a matrimonial 

 
132 Brussels I Regulation Recast, art 6(1) defines the personal scope of the Regulation. 
133 Brussels I Regulation Recast, Recital 25 expressly excludes this measure from the scope of the 
Regulation. 
134 ibid; Case C-170/11 Lippens and Others ECLI:EU:C:2012:540, para 33; Case C-332/11 ProRail 
ECLI:EU:C:2013:87, para 44. 
135 Evidence Regulation, art 1(1). 
136 Mainstrat Report requested by the Commission, ‘Study on the Application of Articles 3(1)(C) and 
3, and Articles 17 and 18 of the Council Regulation (EC) NO 1206/2001 of 28 May 2001 on 
cooperation between the courts of the Member States in the taking of evidence in civil or commercial 
matters’ (2012) 18, (Mainstrat Report 2012) 
 <http://ec.europa.eu/justice/civil/files/final_report_1206_en.pdf> accessed 19 September 2017. 
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relationship wills and succession.137 Notably, the importance of the Evidence 

Regulation for this analysis does not stand solely in its wider substantive scope, but, 

in the fact that it is primarily concerned with gathering of evidence. Nonetheless, it 

is unfortunate for claimants in competition law damages actions that the two 

Regulations share a significant limitation. The Evidence Regulation similarly 

excludes from its substantive scope the relationships between States and 

individuals in which the State or public body (such as the NCAs) exercise public 

powers.138  

 

2.4.3 The impact of the narrow substantive scope on the development of the private 

enforcement mechanism 

 

In a cross-border context, disclosure of evidence from the file of the NCA is not 

limited, as it is in a national context, by the provisions of Article 6 of the Damages 

Directive. Such disclosure is not at all possible under the applicable EU PIL 

Regulations. The court may address an order with extraterritorial effects to the 

foreign NCA.139 However, such an order falls outside the scope of the Regulations 

analysed and its effects are null unless the foreign NCA voluntarily cooperates.140 

Evidence from the file of the foreign NCA may be obtained only if it is in the hands 

of parties other than the NCA. Thus, the current PIL framework also advantages 

stand-alone actions, over follow-on actions, which have the potential to increase 

primarily the objective of detection rather than compensation. 

 

On the basis of this short analysis one should not assume that disclosure of 

evidence via the two Regulations works flawlessly in the context of stand-alone 

actions. It needs to be recalled that the Regulations were not designed for 

competition law litigation. The Heidelberg Report prepared for the recast of the 

 
137 ibid 19. 
138 ibid 18. 
139 Laurence Idot, ‘The international aspects of private enforcement after the Directive 2014/104/EU: 
Gaps in the EU system and competition between national laws’ (2017) 2 Concurrences 1, 9, para 
37. 
140 Idot, ‘Access to Evidence and Files of Competition Authorities’ in Basedow, Francq, Idot (eds) (n 
4) 272. 
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Brussels I Regulation makes almost no reference to the use of this instrument in 

competition law claims.141 Moreover, the 2007 and 2012 reports on the application 

of the Evidence Regulation also make no reference to the use of the Evidence 

Regulation in competition law claims.142 The latter is even more surprising since the 

Damages Directive suggests it should be used in cross-border damages actions.143 

 

2.5 Conclusion 
 

This chapter scrutinises the direction in which the private enforcement mechanism 

is being steered by the current legal framework. The rules on disclosure of evidence 

may significantly influence the shape of the private enforcement mechanism. Thus, 

these were the focus of the analysis.  

 

Section 2.2 showed that the issue of disclosure of evidence is at the heart of the 

recent Damages Directive which aims to ensure the effectiveness of actions for 

damages for breaches of national and EU competition law. The analysis identified 

that, in comparison with the pre-existing framework, the Damages Directive 

improves the possibilities to obtain general evidence when enforcing damages 

actions. However, the Directive introduced significant restrictions in relation to 

evidence which stems from investigations led by NCAs. This is complemented by 

the analysis in Section 2.3 which considered the mechanisms available for seeking 

evidence related to the investigation file of the Commission. It detailed how the 

protection of the Commission’s file has also been tightened by the CJEU 

jurisprudence over time. Both Sections support the argument that, while recent legal 

 
141 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters [2001] OJ L012/1 (Brussels I Regulation). 
Ruprecht-Karls-Universität Heidelberg, Study JLS/C4/2005/03, Report on the Application of 
Regulation Brussels I in the Member States, (Heidelberg Report) 
<http://ec.europa.eu/civiljustice/news/docs/study_application_brussels_1_en.pdf> accessed 13 
October 2016. 
142 Mainstrat Report requested by the Commission, ‘Study on the application of Council Regulation 
(EC) No 1206/2001 on cooperation between the courts of the Member States in the taking of 
evidence in civil or commercial matters (2007) (Mainstrat Report 2007)11  
<http://ec.europa.eu/civiljustice/publications/docs/final_report_ec_1206_2001_a_09032007.pdf> 
accessed 19 September 2017; Mainstrat Report 2012 (n 136). 
143 Damages Directive, Recital 17 and art 5(1); Idot, ‘International aspects of private enforcement 
after Directive 2014/104/EU’ (n 139) 9, para 37. 
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and jurisprudential developments support the development of the private 

enforcement mechanism, they confer more advantages for stand-alone actions than 

for follow-on actions. This outcome contrasts with previous efforts of the 

Commission to encourage follow-on actions and the compensation objective. The 

literature notes that these developments show a shift in the EU competition law 

policy using private enforcement as a tool to increase detection rather than 

compensation.144 

 

Section 2.4 started from the assumption that the majority of damages actions have 

a cross-border nature. Therefore, to understand the future likely direction of private 

enforcement, it was necessary to analyse the mechanisms available for cross-

border collection of evidence. However, the author decided that it is not necessary 

to analyse the practical application of these mechanisms. It suffices to analyse the 

substantive scope of those instruments which also offer more advantages for stand-

alone actions, or, at least, disadvantage the enforcement of follow-on actions. The 

substantive scope of the instruments analysed in Section 2.4 does not cover orders 

and requests for disclosure of evidence addressed to foreign NCAs. Therefore, in 

contrast to the direct preference expressed in the Damages Directive, these EU PIL 

instruments place follow-on actions at a disadvantage only indirectly. Yet, it is clear 

that the instruments analysed in 2.4 also support the argument that private 

enforcement is primarily being directed towards increasing the objective of detection 

rather than compensation. 

 

Overall, the latest legislative and jurisprudential developments, improve the 

effectiveness of the rules on collecting evidence in the context of actions for 

damages. However, they are also more advantageous for the enforcement of stand-

alone actions rather than for the enforcement of follow-on actions. It is important to 

highlight that this attitude may only be concluded from the instruments analysed 

here, but the EU legislator has not expressed a clear preference for stand-alone 

actions. 

 

 
144 Text to nn 68-71 and nn 108-109. 
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One argument threading throughout the thesis is that the EU competition law private 

enforcement mechanism (including the EU right to claim compensation) was not 

established for the sole purpose of compensating victims but, most importantly, to 

support effective enforcement of EU competition law as a whole.145 Thus, the public 

and private enforcement branches should be coordinated to ensure the maximum 

effectiveness of the EU competition law, in the sense of supporting the public aim 

of increasing detection and deterrence of infringements.146 That purpose is better 

served through stand-alone actions which have less potential of interfering with the 

public enforcement mechanism. Follow-on actions do not increase the detection 

factor, but, only ensure compensation of victims. The instruments analysed above 

have the potential to steer the development of actions for damages in the desired 

direction, namely towards complementing public enforcement. The shift in the EU 

policy does not, however, remove the compensation objective from the horizon. It 

uses it to stimulate victims to bring more damages actions and to attain more than 

just compensation. A boost in the number of stand-alone actions can increase the 

detection rate without interfering with the effectiveness of the public enforcement 

mechanism.  

 

This change is welcome. However, in order to ensure that the two enforcement 

branches are coordinated and truly complement each other, it is not sufficient to 

focus only on supporting (stand-alone) actions for damages. Chapter 3 argues that 

a more ambitious approach is necessary at the EU level which takes into 

consideration the role played by other, as efficient, remedies.  

 

 

 

 
145 Renato Nazzini, ‘The objective of private remedies in EU competition law’ (2011) 4(4) Global 
Competition Litigation Review 131, 139-140. Courage (n 3), para 26; Joined Cases C-295/04 to C-
298/04 Manfredi ECLI:EU:C:2006:461, para 60. 
146 Damages Directive, Recital 6 and art 1(2).  



 37 

Chapter 3. The ideal shape of the private enforcement 
mechanism  
 

Chapter 2 identified the direction in which the private enforcement mechanism is 

being steered by the current legal framework. This chapter argues that the current 

framework is not sufficient to achieve the true role for which private enforcement 

has been established which is to complement the public enforcement mechanism. 

Chapter 3 aims to determine the direction in which the private enforcement 

mechanism should be developed. This chapter argues that the Damages Directive 

is a missed opportunity to support a complete private enforcement mechanism. 

Furthermore, it argues that the Directive may even undermine one of its main 

objectives which is the protection of the effectiveness of the public enforcement 

mechanism.  

 

3.1 The role of the private enforcement mechanism 
 

The role of Articles 101 and 102 TFEU within the EU legal order is to ensure the 

protection of competition within the internal market.147 Therefore, they are 

fundamental for developing the internal market objective and the EU project as a 

whole.148 Regulation 1/2003 introduced a decentralised enforcement system 

designed to achieve an effective and uniform application of Articles 101 and 102 

TFEU.149 The Commission considered that the objective of Articles 101 and 102 

TFEU would be more effectively achieved if its enforcement powers are shared with 

national competition authorities (NCAs) and national courts. NCAs and national 

courts now have the power to apply Articles 101 and 102 TFEU in their entirety, 

including Article 101(3) concerning the award of individual exemptions for prohibited 

 
147 Regulation 1/2003, Recital 9. 
148 Courage (n 3), para 20. Consolidated Version of the Treaty on European Union [2008] OJ C115/13 
(TEU), Article 3. TEU Protocol (No 27) on the internal market and competition [2008] OJ C115/309. 
149 Regulation 1/2003, Recital 1. 
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agreements.150 Although, national courts had the power to enforce Articles 101 and 

102 before, they could not enforce Article 101(3).151 

 

Therefore, the purpose of establishing and developing a mechanism for enforcing 

Articles 101 and 102 TFEU before national courts is to ensure a more effective 

protection of competition within the internal market. The effectiveness of the EU 

competition law rules is ‘best guaranteed through complementary public and private 

enforcement.’152 Establishing a decentralised EU competition law enforcement 

mechanism is a requirement and an expression of the principle of sincere 

cooperation, between the EU and the Member States, which imposes mutual duties 

on both sides designed to ensure that they assist each other in achieving the tasks 

which flow from the Treaties.153 In this context, national courts ‘are responsible for 

ensuring that Community law is applied and respected in the national legal 

system’.154 National courts protect the subjective rights conferred by Community law 

and complement the role of the NCAs.155 For that purpose, the coordination of the 

public-private enforcement must be ensured and is one of the main aims of the 

Damages Directive.156 

 

The complementary role of the private enforcement mechanism and the need to 

coordinate the two enforcement branches can be read also in the policy behind the 

recent ECN+ Directive.157 The latter is primarily concerned with the effectiveness of 

the public enforcement mechanism. However, the reasoning underpinning Articles 

 
150 ibid, Recital 4.  
151 Courage (n 3), established the EU right to claim compensation before the enactment of Regulation 
1/2003. 
152 Explanatory Memorandum of the Proposal for a Damages Directive, 2-3. 
153 TEU Article 4(3); Case C-2/88 Zwartveld ECLI:EU:C:1990:315, para 17; Case 230/81 
Luxembourg v European Parliament ECLI:EU:C:1983:32, para 37. 
154 Zwartveld (n 153), para 18; Delimitis (n 117), para 53. 
155 Regulation 1/2003, Recital 7. European Commission, Communication from the Commission on 
quantifying harm in actions for damages based on breaches of Article 101 or 102 of the Treaty on 
the Functioning of the European Union [2013] OJ C 167/19 (Communication from the Commission 
on quantifying harm), paras 1-2. 
156 Damages Directive, Recital 6; Explanatory Memorandum of the Proposal for a Damages 
Directive, 2-3. 
157 Directive (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 to 
empower the competition authorities of the Member States to be more effective enforcers and to 
ensure the proper functioning of the internal market [2019] OJ L 11/3 (ECN+ Directive). 
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14, 23 and 31 of the ECN+ Directive show that the coordination of the two 

enforcement branches towards ensuring effective deterrence of infringements has 

been an important factor in shaping the design of the ECN+ Directive. 

 

Article 14 of the ECN+ Directive is concerned with the calculation of fines. 

Paragraph (2) requires Member States to implement measures to ensure that NCAs 

may consider in their calculation of fines any compensation paid as a result of a 

consensual settlement in accordance with Article 18(3) of the Damages Directive. 

This provision emphasises the complementary role of each enforcement 

mechanism and need to coordinate the final effects of the two enforcement 

branches to achieve effective deterrence.158 

 

Article 23 of the ECN+ Directive puts in place a framework for the protection of 

‘current and former directors, managers and other members of staff’ of the 

undertaking that applied for immunity from fines, from sanctions in administrative, 

non-criminal judicial proceedings and criminal proceedings, subject to several 

conditions.159 However, Article 23 also provides that its provisions should not 

‘prejudice the right of the victims who have suffered harm caused by an infringement 

of competition law to claim compensation for that harm’ in accordance with the 

provisions of the Damages Directive.160 Again, this shows the need to ensure the 

two enforcement branches are coordinated and do not jeopardise each other, and 

that they are both as effective in achieving deterrence.  

 

Article 31 of the ECN+ Directive reinforces the limitations on disclosure and use of 

evidence that are provided in the Article 7(1) and (2) of the Damages Directive.161 

The rules on disclosure of evidence in the Damages Directive are designed to 

ensure that the private enforcement mechanism does not jeopardise the public 

enforcement mechanism.162 

 
158 ECN+ Directive, Recital 47. 
159 ECN+ Directive, art 23(1)-(4). 
160 ECN+ Directive, art 23(5). 
161 This is examined in Section 2.2.2.2.  
162 This is examined in Section 2.2. 
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In a nutshell, the purpose of the private enforcement mechanism is to complement 

the public enforcement mechanism to achieve the main objectives of EU 

competition law. Although complementarity should be achieved in both directions, 

this chapter is concerned mainly with how private enforcement complements public 

enforcement and not vice versa.163 The manner in which the public enforcement 

mechanism complements the private mechanism is not directly relevant to answer 

the main research question addressed in this thesis. 

 

An effective enforcement mechanism for EU competition law is one that can ensure 

undistorted competition on the internal market, thus, one that can deter future 

infringements.164 Deterrence is the main objective for which fines are imposed 

following public enforcement procedures.165 The CJEU has also placed particular 

emphasis on the deterrent function of the private enforcement mechanism.166 In 

particular, the right to claim compensation was tied to the need to ensure the full 

effectiveness of EU law167 and the Court has repeatedly emphasised its value in 

maintaining effective competition in the EU.168 

 

In this chapter it is important to distinguish between the role and the enforcement 

objective of the private enforcement mechanism. To achieve its role in 

complementing the public mechanism towards increasing deterrence of 

infringements, the private enforcement objective may aim primarily for deterrence 

 
163 This is also the focus of the CJEU and the Commission. Niamh Dunne, ‘The Role of Private 
Enforcement within EU Competition Law’ (2014) University of Cambridge Legal Studies Research 
Paper Series Paper No. 36/2014, 2 and 23  
< https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2457838> accessed 4 May 2018. 
164 Kai Hüschelrath, Sebastian Peyer, ‘Public and Private Enforcement of Competition Law – A 
Differentiated Approach’ (2013) Centre for European Economic Research Discussion Paper No. 13-
029, 3 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2278839> accessed 4 May 2018.  
165 Communication from the Commission on quantifying harm, paras 1-2. ECN+ Directive, Recital 
47. 
166 C-724/17 Skanska Industrial Solutions and Others ECLI:EU:C:2019:100, Opinion of AG Wahl, 
paras 26-28 and 31-33. 
167 Skanska (n 166), Opinion of AG Wahl, para 31; Courage (n 3), paras 24-26; Manfredi (n 145), 
para 59. 
168 Skanska (n 166), Opinion of AG Wahl, para 31; Courage (n 3), para 27; Manfredi (n 145), para 
91; Pfleiderer (n 17),  para 29; Case C-199/11 Otis and Others ECLI:EU:C:2012:684, para 42; Donau 
Chemie (n 18), para 23; Case C-557/12 Kone and Others ECLI:EU:C:2014:1317, para 23. The role 
of the EU right to damages in ensuring the full effectiveness of EU law will be explored in Section 
5.2.1. 
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through compensation or for deterrence through detection of infringements. In other 

words, the private mechanism may complement the public mechanism through 

compensatory actions which have a secondary deterrent effect. Or it may achieve 

complementarity through non-damages remedies that aim primarily for detection of 

infringements and which have a greater deterrent effect. Deterrence is achieved by 

both types of actions but to different extents.  

 

The distinction is important in order to understand the empirical studies that are 

analysed next. These studies support the argument that to restrict the enforcement 

objective to effective compensation of victims undermines the full potential that the 

private mechanism has in achieving its complementary role. However, if private 

enforcement would aim primarily for detection it would have a greater deterrent 

effect and it would complement the public enforcement mechanism more effectively. 

Therefore, this chapter argues that the focus should be on achieving deterrence 

primarily through detection of infringements and, only, secondarily through 

compensation of victims. This can be achieved by supporting also the development 

of non-damages remedies which take a stand-alone form. 

 

Arguing that the EU competition law policy supports primarily the objective of 

compensation, not detection, and, therefore, that it undermines the complementary 

role of the private enforcement mechanism appears to be contradicting the 

conclusion of Chapter 2. Chapter 2 concluded that the current legal framework 

provides more advantages for stand-alone actions and that will lead to an increased 

detection and deterrence of infringements. Chapter 2 argued that the choice to place 

follow-on actions at a disadvantage indicates a silent shift in the EU competition law 

policy from using actions for damages as a tool to attain compensation to using 

them as a tool to increase detection and deterrence of infringements.  

 

It needs to be noted, on the one hand, that this shift in EU policy has not been 

explicitly confirmed by the EU legislator. Furthermore, the conclusion in Chapter 2 

rests also on instruments that are outside the ambit of EU competition law policy. 

On the other hand, if one considers the policy for the development of the private 
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enforcement mechanism in its entirety it can be noticed that all resources for its 

development are invested towards achieving effective compensation. That is 

because the development of the EU competition law private enforcement 

mechanism focuses solely on the remedy of damages.169 After Regulation 1/2003, 

the only legal instrument designed specifically for strengthening the private 

enforcement of EU competition law is the Damages Directive. The aim of the 

Damages Directive is also limited to ‘effective compensation’.170  

 

It is true that, in practice, the rules on disclosure of evidence from the Directive, 

together with other legal provisions analysed in Chapter 2, have the effect of 

advantaging stand-alone actions and this may lead to an increased detection 

through actions for damages. However, that is still within the context of a remedy 

that is primarily designed for compensation not for detection. In other words, this 

author takes the view that detection may be a de facto consequence of a system 

that is designed exclusively around a remedy ensuring compensation.  

 

If we accept that the role of the private enforcement mechanism is to complement 

the public mechanism towards ensuring detection and deterrence, then the 

fundamental choice to put all efforts and resources into supporting the sole remedy 

of damages is problematic in itself. This author suggests that the choice to focus 

exclusively on compensation creates five issues that undermine the complementary 

role of the private enforcement mechanism.  

 

The first two issues stem from the fact that the current EU competition law policy 

prioritises legal developments exclusively towards ensuring effective damages 

actions, to the detriment of more effective, or at least as effective, non-damages 

remedies. On the one hand, this policy creates an incomplete private enforcement 

mechanism that fails to consider the role of non-damages remedies in 

 
169 There may be other EU remedies that can be used in the enforcement of the EU competition law 
rules. However, these were not developed specifically for competition law enforcement, nor tailored 
for its needs. Walter van Gerven identified 3 other EU remedies beside the remedy of compensation: 
the remedy of setting aside national law; restitution and interim relief in: Walter Van Gerven, 'Of 
Rights, Remedies and Procedures' (2000) 37 Common Market Law Review, 501. 
170  Damages Directive, art 1(1). 
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complementing public enforcement and to provide support for the development of 

non-damages remedies. On the other hand, by failing to consider non-damages 

remedies, it fails to address the interaction between the private enforcement of non-

damages remedies and the effectiveness of the public enforcement mechanism. In 

particular, the limitations imposed by the Damages Directive on the enforcement of 

actions for damages are not applicable when enforcing non-damages remedies. 

Both issues are analysed in Section 3.1.1. 

 

The first two issues undermine the complementary role of the private mechanism 

from outside of it. The next three issues form part of the actual structure of the 

private enforcement mechanism. Therefore, even the limited extent to which the 

current incomplete private enforcement mechanism complements public 

enforcement is undermined by these three issues that form an integral part of it. 

Firstly, the current enforcement framework places victims of cartel infringements at 

an advantage over victims harmed by other types of infringements. Secondly, it has 

the potential to increase the number of follow-on actions. Thirdly, an increase in 

follow-on actions duplicates rather than complements public enforcement 

proceedings. These three issues are analysed in Section 3.1.2. 

 

This author argues that all issues could be addressed if the legislator would make it 

clear that private enforcement should aim primarily for detection and deterrence 

through a complete set of suitable remedies. Therefore, addressing the first two 

issues would correct the latter three issues to a significant extent. The private 

enforcement mechanism could complement the public mechanism through actions 

seeking non-damages remedies, the majority of which take the form of stand-alone 

actions. These can increase detection and deterrence by pursuing new and diverse 

forms of infringements without interfering with the public enforcement leniency 

programmes, and, without putting an extra burden on the human or financial 

resources of public enforcers. More importantly, they would provide victims with 

more satisfactory remedial options where damages are not a suitable remedy. 
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On the one hand, if we focus on deterring infringements only through damages 

actions then some of the practical effects could be that: (i) claimants will pursue 

mostly competition law infringements where damages are an effective remedy, even 

though, many times an injunction would be more suitable; (ii) claimants may bring 

primarily follow-on actions which overlap public investigations; and (iii) claimants will 

not receive support in pursuing competition law infringements where damages are 

not an effective remedy or in pursuing infringements not investigated by public 

enforcers. 

 

On the other hand, if we focus on achieving deterrence also through actions seeking 

non-damages remedies, then the practical effects could be that: (i) claimants will 

pursue varied types of infringements through actions seeking different remedies, 

thus increasing detection; (ii) claimants will bring stand-alone actions which pursue 

infringements not yet investigated by public enforcers; and (iii) claimants will receive 

support to pursue a remedy that is most suitable to their needs (for example, an ex 

ante remedy such as an injunction). 

 

3.1.1 The current legal development policy focuses on ensuring effective damages 

actions and ignores the status and the role of non-damages remedies  

 

The Damages Directive is the result of long-standing efforts of the Commission 

towards facilitating private competition law enforcement.171 The Directive was 

supported by two extensive research studies which concluded that private 

enforcement of EU competition law is underdeveloped in the EU.172 However, both 

studies are limited to the rules governing the remedy of damages. Other empirical 

studies demonstrate, however, that private enforcement is not only developed, but, 

also varied in its remedies. A high number of cases, seeking a variety of remedies, 

 
171 Text to n 12. 
172 Denis Waelbroeck, Donald Slater and Gil Even-Shoshan, ‘Study on the conditions of claims for 
damages in case of infringement of EC competition rules’ (Ashurst Report), 
 <http://ec.europa.eu/competition/antitrust/actionsdamages/comparative_report_clean_en.pdf> 
accessed 8 February 2018; Report for the European Commission, Contract DG COMP/2006/A3/012, 
‘Making antitrust damages actions more effective in the EU: welfare impact and potential scenarios’,  
<http://ec.europa.eu/competition/antitrust/actionsdamages/files_white_paper/impact_study.pdf> 
accessed 8 February 2018. 
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have been identified in Germany between 2005-2007.173 Similarly, an increase in 

actions can be identified between 1999-2016 in the UK.174 Furthermore, the data in 

Germany show that damages are not always a suitable remedy and non-damages 

remedies may be ‘equally valuable’.175 If one takes into consideration that 

competition litigation may be used both as a sword or as a shield, then, it becomes 

clear that focusing on the functioning of the damages actions would result in an 

incomplete assessment of the actual competition litigation framework because it 

ignores the fact that damages are not always an appropriate remedy.176 An 

injunction may be a more suitable ‘shield’ than damages. 

 

Therefore, this author argues that there are fundamentally significant consequences 

from limiting the development of the private enforcement mechanism to ensuring 

the objective of effective compensation. This narrow focus ignores the existence, 

the degree of development and the influence that non-damages remedies have on 

the private and public enforcement mechanisms, and, it ignores the potential of non-

damages remedies to attain the complementary role of the private enforcement 

mechanism. Empirical data show that the recent legal developments ignore both the 

fact that private enforcement is developed, and, that it is based on a variety of 

remedies. 

 

Sebastian Peyer identified 368 cases decided by the German courts between 2005 

and 2007 where the remedies sought ranked from: nullity of the contract (voidness) 

sought in 84 cases (22.8%) cases; permanent injunctions sought in 51 cases 

(13.9%); interim injunctions sought in 50 cases (13.6%); ‘other remedy’ sought in 46 

cases (12.5%); damages sought in 40 cases (11.4%); conclusion of the contract 

sought in 38 cases (10.3%); to unjust enrichment sought in 29 cases (7.8%) and 

 
173 Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007’ (n 11) 338. 
174 Barry Rodger, ‘Competition law litigation in the UK courts: a study of all cases to 2004: Part 1’ 
[2006] European Competition Law Review 241, 244; Barry Rodger, ‘Competition law litigation in the 
UK courts: a study of all cases 2005-2008 Part 2’ [2009] Global Competition Litigation Review 136, 
146; Barry Rodger, ‘Competition Law Private Enforcement in the UK Courts: Case-law developments 
2013-2016’ (2017) 10(3) Global Competition Litigation Review 128, 129. 
175 Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007’ (n 11) 359. 
176 Barry J Rodger, ‘Competition Law Litigation in the UK Courts: a study of all cases 2009-2012’ 
(2013) 6(2) Global Competition Litigation Review 55, 57. Rodger, ‘Competition Law Private 
Enforcement in the UK Courts: 2013-2016’ (n 174) 129. 
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continuation of contract sought in 16 cases (4.3%).177 Therefore, damages were 

only the 5th most attractive remedy. It is true that 20% of the cases sought some 

form of pecuniary remedy, if we count damages actions and unjust enrichment 

requests together.178 However, that still does not equal the percentage of cases 

where some other form of non-pecuniary remedy was sought. Peyer notes that 

permanent injunctions represent 28.5% of the cases if we take into account also the 

claims which sought conclusion or continuation of the contract.179 Moreover, Peyer 

suggests that the actual number of cases is higher, as data on settlement 

procedures were not available, and only procedures that finished with a judgment 

on the merits were taken into account.180 Also, several proceedings were excluded 

from the sample because the competition law issue could not be established with 

clarity.181 Therefore, competition litigation in Germany is certainly not 

‘underdeveloped’.182 

 

The data in the UK are not as substantial over such a short period, but, it is 

increasing and a dynamic in the remedial options pursued was also noticed. Barry 

Rodger identified ‘very limited evidence of an increase in competition law litigation’ 

in the UK before 2004.183 However, he identified and examined 41 judgments, from 

27 cases, between 2005-2008.184 The remedies sought in the latter study ranked 

from: damages identified in 13 judgments (31.7%); damages and other remedy 

identified in 6 judgments (14.6%); injunctions identified in 3 judgments (7.3%); pre-

action disclosure identified in only 1 judgment (2.4%); 14 judgments concerned a 

‘N/A defence’ relied on by the parties (34.1%); 1 judgment concerned a declaration 

(2.4%); and 3 judgments which concerned both a declaration and an injunction 

 
177 Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007’ (n 11) 348-349. 
178 ibid 349. 
179 ibid 348-349. 
180 ibid 338. 
181 ibid. 
182 ibid 359. 
183 Rodger, ‘Competition law litigation in the UK courts: a study of all cases 2005-2008 Part 1’ [2009] 
Global Competition Litigation Review 93, 94; Barry Rodger, ‘Competition law litigation in the UK 
courts: a study of all cases to 2004: Part 1’ (n 174);  Barry Rodger, ‘Competition law litigation in the 
UK courts: a study of all cases to 2004: Part 2’ [2006] European Competition Law Review 279; Barry 
Rodger, ‘Competition law litigation in the UK courts: a study of all cases to 2004: Part 3’ [2006] 
European Competition Law Review 341. 
184 Rodger, ‘Competition law litigation in the UK courts: 2005-2008 Part 1’ (n 183) 96.  
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(7.3%).185 The damages remedy has, indeed, attracted more private actions than 

any other remedy examined, representing 13 out of the 41 judgments analysed 

(31.7%).186 However, the rest of the judgments taken together, representing the 

majority, did not seek damages, or not only damages,187 with 13 judgments 

concerning damages only and 6 concerning damages along with other remedy (the 

last two categories representing 46.3% of the judgments).188 

 

In contrast to the German empirical research, Rodger’s research also gathered data 

on settlement procedures in the UK up to 2012. Rodger identified 43 settlements 

between 2000-2005, and only 51.2% of those settlements resulted from previously 

initiated court proceedings.189 Another 45 settlements were identified by Rodger 

between 2008 and 2012.190 By 2012, the percentage of settlements following 

previous litigation had increased to 66.7%.191 As Rodger noted, legal certainty 

concerning litigation outcomes had not improved between 2000 and 2012.192 In fact, 

legal uncertainty as a factor determining parties to settle has increased between 

2000 and 2005,193 and, 55.8% of respondents declared it as the motivation for the 

settlement.194 Moreover, between 2008 and 2012, 73.3% of the respondents 

considered the uncertainty of litigation as the main motivation for settling.195 The 

most frequent difficulty in establishing a case was evidential, and was identified in 

51.2% of the earlier cases (2000-2005) and were reported by 91.1% of the total 

respondents by 2012.196  This is despite the fact that 73.3% of the settlements 

between 2008-2012 related to on-going follow-on actions197 which should, in 

 
185 ibid 104ff. 
186 Rodger, ‘Competition law litigation in the UK courts: 2005-2008 Part 2’ (n 174) 142. 
187 Rodger, ‘Competition law litigation in the UK courts: 2005-2008 Part 1’ (n 183) 104ff. 
188 Rodger, ‘Competition law litigation in the UK courts: 2005-2008 Part 2’ (n 174) 142-143. 
189 Barry J Rodger, ‘Private enforcement of competition law, the hidden story: competition litigation 
settlements in the United Kingdom, 2000-2005’ [2008] European Competition Law Review 96, 103-
104.  
190 Barry Rodger, ‘Private enforcement of competition law, the hidden story part II: competition 
litigation settlements in the UK, 2008-2012’ [2015] Global Competition Litigation Review 89, 92. 
191 Rodger, ‘The Hidden Story Part II’ (n 190) 96. 
192 ibid 98. 
193 Rodger, ‘The Hidden Story’ (n 189) 112. 
194 ibid 110.  
195 Rodger, ‘The Hidden Story Part II’ (n 190) 98.  
196 ibid 100. However, only 22.2% of respondents reported this factor alone as an obstacle to 
litigation. 
197 ibid 99. 
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principle,  benefit from certain evidential advantages. The data on settlements show, 

as Peyer anticipated in Germany,198 that the number of cases involving competition 

law provisions is much higher if we take into account the cases that are settled 

before a judgment is reached or even before legal proceedings are initiated. 

Moreover, the data show that while competition litigation in the UK is developed it 

lacks sufficient support from the legislator, and, that legal uncertainty and evidential 

difficulties compel parties to settle.  

 

There has been a steady number of competition law cases between 1999 and 2009 

followed by a ‘noticeable increase’ in 2010 and 2011.199 The shape of litigation and 

settlements activity has changed in the UK after 2008 and the attractiveness of 

damages has increased considerably. Between 2009 and 2012, out of 44 judgments 

examined by Rodger, 32 of them sought damages (72.7%), 6 were defence cases 

(13.6%), 3 sought an injunction (6.8%) and 1 sought a declaration (2.2%).200 28 of 

the 44 judgments have been interim process judgments (63.6%).201 Moreover, 

46.7% (21 out of 45) of the settlements examined between 2008-2012 had as a 

basis the payment of damages, with the agreements as to future conduct falling on 

the second place (15.6% – 7 out of 45), and 24.4% were based on both ‘remedies’ 

(11 out of 45).202 

 

Rodger’s more recent study, analysing the judgments between 2013-2016, does not 

offer the same classification on the remedies sought. However, it emphasises that 

there was a constant increase in competition litigation in the UK, since 1999, with 

2016 measuring the highest number of judgments, respectively 24 judgments.203 

Between 2013-2016 there were 58 judgments in which parties relied on competition 

law provisions,  out of which 53 concerned issues raised in the interim process or 

sought a summary judgment to dismiss an action or strike out a defence (91.3%), 4 

 
198 Text to n 180. 
199 Rodger, ‘Competition Law Litigation in the UK Courts 2009-2012’ (n 176) 57. 
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202 Rodger, ‘The Hidden Story Part II’ (n 190) 96-97.  
203 Rodger, ‘Competition Law Private Enforcement in the UK Courts: 2013-2016’ (n 174)129. 
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concerned a judgment on a substantive competition law issue (6.9%) and one 

concerned damages in a follow-on action (1.7%).204 

 

There is a current ‘bias’ in the EU to measure the ‘volume and impact’ of private 

competition law enforcement according to the success of damages actions and this 

has also influenced the Commission’s proposals.205 However, the empirical 

research shows that this policy fails to take into account the complexity of remedies 

sought by private claimants in this context.206 The empirical evidence in the studies 

of the two above mentioned Member States undermine any assumption or claim 

that private enforcement is ‘underdeveloped’. The variety of remedies pursued in 

Germany challenges the suitability of the EU legislator’s policy to consider private 

enforcement only as a tool to compensate victims.207 The UK data also shows that 

even after 2008 when the attractiveness of damages had increased, focusing on a 

single remedy would fail to consider that non-damages remedies may prove more 

appropriate in some instances.208 Therefore, it may be more appropriate to clearly 

set the enforcement objective to deterrence through detection, rather than through 

compensation, and, to consider the impact and role of non-damages remedies in 

the development of the private enforcement mechanism. 

 

It must be noted that the empirical data comes from two of the most attractive 

competition law litigation forums in the EU.209 Thus, the empirical results may not 

be automatically generalised across the rest of the EU, in particular, since the UK is 

not a member or the EU anymore.210 It must also be stressed out that in Germany 
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13. 
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Law Private Enforcement in the UK Courts: 2013-2016’ (n 174) 129.  
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210 Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from 
the European Union and the European Atomic Energy Community [2019] OJ C384l/01 (UK 
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(but not in the UK) the majority of private actions were based on national parallel 

provisions and not directly on the EU competition rules.211 However, these 

limitations of the empirical data do not affect the argument that the EU legislator is 

wrong to consider private enforcement as ‘underdeveloped’ in all Member States. 

Neither do these limitations diminish the argument that the EU legislator fails to 

consider the role of all remedies necessary for the enforcement of the competition 

law rules and, thereby, supports the development of an incomplete private 

enforcement mechanism whose full potential in complementing public enforcement 

is undermined. 

 

By failing to consider non-damages remedies under the current legal framework the 

EU legislator created an incomplete private enforcement mechanism. Additionally, 

it fails to ensure coordinated private-public enforcement and it fails to protect the 

effectiveness of the current mechanism. The provisions in the Damages Directive 

which restrict disclosing particular evidence do not apply to actions seeking non-

damages remedies. In a non-damages action the disclosure of evidence from the 

file of the NCA will, arguably, be governed by the jurisprudence explored in Section 

2.2.1 of Chapter 2.212 The same problems surrounding disclosure of evidence in 

damages action in the period before the Directive, in principle, persist for actions 

seeking non-damages remedies. 

 

In practice, non-damages remedies may not need so often evidence from the file of 

the NCA. But, that possibility cannot be excluded. Wilman argued that claimants 

seeking an injunction would not need evidence from the NCA because injunctions 

are a remedy that relate to future effects, whilst public investigation files concern 

terminated infringements.213 Wilman also argues that in the context of ‘other 

“backward-looking” remedies that do not meet the definition of “actions for 

 
211 Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007’ (n 11) 358. 
212 If we accept the argument in Section 3.3 of this chapter, namely, that damages are only one of 
the remedies regarded by the CJEU as necessary for the full effectiveness of EU competition law) 
then the same policy concerns that justified a certain degree of disclosure of evidence from the file 
of the NCAs to be necessary to support actions for damages, should similarly apply in the context of 
enforcing non-damages remedies.  
213 F G Wilman, ‘The end of the absence? The growing body of EU legislation on private enforcement 
and the main remedies it provides for’ (2016) 53 Common Market Law Review 887, 912. 
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damages” laid down’ in the Damages Directive (such as restitution or declaratory 

relief) these documents may be important.214 However, the author of this thesis 

argues that there will be situations when an injunction is required to complement the 

public proceedings and the claimant will need to access the file of the NCA. That 

may happen when the public investigations end with decisions or settlement 

agreements that do not address all the negative consequences of the infringement. 

Also it is possible that an action seeking injunctive or declaratory relief is joined with 

a damages action and the two types of actions will be governed by different 

evidential rules.215 Moreover, a strategic claimant may seek to avoid the prohibitions 

in Articles 6 and 7 of the Damages Directive by collecting evidence for the purpose 

of enforcing a non-damages remedy and using the same evidence to bring a 

damages claim in a subsequent, or, even in a joined action. 

 

Thus, we cannot exclude the possibility of non-damages actions needing access to 

public investigation files.216 This possibility is highly significant because it leaves the 

door open for non-damages remedies to jeopardise the functioning of public 

enforcement. National courts may be tempted to extend the protection offered by 

the Damages Directive to the public enforcement mechanism as a matter of public 

policy. However, this author considers that extending the scope of the Damages 

Directive could create other issues since the Directive was not intended to apply in 

the context of non-damages remedies. The EU legislator recognised in the 

preparatory documents of the Damages Directive that non-damages remedies are 

an important element of the private enforcement mechanism.217 However, it decided 

not to include non-damages remedies in the provisions on limitations on disclosure 

and use of evidence. Therefore, the Directive anticipated and accepted this risk.  

 

 
214 ibid. Damages Directive, art 2(4). 
215 For example, in Joined Cases C-264, 306, 354 and 355/01, AOK Bundesverband and Others 
ECLI:EU:C:2004:150, following an alleged breach of EU competition law, the CJEU was seised to 
clarify whether claimants have a right ‘to an injunction remedying the situation and to compensation 
for the loss suffered’. 
216 Wilman (n 213) 912. 
217 See text to n 284.  
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Therefore, leaving non-damages remedies outside the scope of the current legal 

framework (which is designed for enhancing the private enforcement mechanism) 

fails to offer any support to non-damages claims. The current system lacks a uniform 

framework which supports all the necessary remedies, and when these are 

available, they can undermine the effectiveness of leniency procedures. 

Disregarding non-damages remedies has a severely undermining effect on the 

complementary role of the private enforcement mechanism as it creates an 

incomplete enforcement system. Addressing the incomplete form of the private 

enforcement mechanism could also positively impact the other three issues which 

are next analysed. These issues characterise the current enforcement mechanism 

and undermine its already limited potential to complement public enforcement 

through actions for damages. They are examined to show how a complete 

enforcement system, that includes support for non-damages remedies, could 

change the private enforcement mechanism from one that is duplicating public 

enforcement (through follow-on action) to one that truly complements it (through 

stand-alone actions). 

 

3.1.2 The current enforcement system favours compensation of cartel victims and 

has the potential to increase the number of follow-on actions 

 

Some authors have argued that the rules in the Damages Directive and the structure 

of the EU competition law enforcement focus on and, maybe unintentionally, favour 

damages actions against cartel infringements.218 These factors may create a 

compensation imbalance between victims of cartel infringements and victims of non-

cartel infringements. 

 

First of all, this happens because the Damages Directive focuses primarily on 

governing follow-on claims based on cartel infringements.219 Several provisions of 

the Directive address issues that arise only in cartel litigation or that assist litigation 

 
218 Dunne, (n 163) 20-24; Jonathan Fitchen, ‘Private Enforcement of Competition Law’ in Paul 
Beaumont and others (eds), Cross-border Litigation in Europe (n 4) 676-680. 
219 Fitchen, ‘Private Enforcement of Competition Law’ (n 218) 677. 
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in such cases.220 Non-cartel infringements are not envisaged in the legal framework 

encouraged by the Directive.221 Dunne states that that does not directly impede non-

cartel litigation, but, the strong emphasis on cartel cases shows that such cases are 

a private enforcement priority similarly as they are an enforcement priority for public 

enforcement.222 This author agrees that cartel damages actions appear to be a 

priority for both public and private enforcement mechanisms. But whether that 

causes an increase in follow-on actions is not a straightforward question. Chapter 2 

argued that in the long term the rules on disclosure of evidence will discourage 

follow-on actions. However, it is possible that the immediate effect of the Directive, 

with its strong focus on effective compensation of cartel victims, will encourage 

follow-on actions. It is also likely that the immediate effects will differ in the Member 

States. In states where competition law litigation is rudimentary and parties are not 

confident to bring stand-alone actions, a follow-on action appears attractive 

(notwithstanding the restrictions on disclosure of evidence). 

 
Second of all, the structure of the public enforcement of EU competition law favours 

damages actions against cartels over other infringements.223 Dunne notes that, at 

least in the context of the enforcement of Article 101 by the Commission, which 

prioritizes cartel cases, public investigations end with infringement decisions that 

can form the basis for follow-on actions.224 In contrast, the investigations based on 

Article 102 and Article 101 non-cartel infringements end with commitment decisions. 

The latter cannot form a basis for a follow-on action, and moreover, do not offer 

guidance to future stand-alone claimants on the application of competition law to 

new or controversial forms of anticompetitive conduct.225 

 
220 Dunne (n 163) 20-22. 
221 ibid. Fitchen, ‘Private Enforcement of Competition Law’ (n 218) 676-680. 
222 Dunne (n 163) 20. 
223 ibid  22-24. 
224 ibid 22. Joaquín Almunia, Vice President of the European Commission responsible for 
Competition Policy, ‘Cartels: The Priority in Competition Enforcement’, 15th International Conference 
on Competition: A Spotlight on Cartel Prosecution, Berlin 14 April 2011, 2  
<http://europa.eu/rapid/press-release_SPEECH-11-268_en.htm?locale=en> accessed 9 December 
2017; Joaquín Almunia, Vice President of the European Commission responsible for Competition 
Policy, ‘Fighting against cartels: A priority for the present and for the future’, SV Kartellrecht, Brussels 
3 April 2014, 1 and 6 <http://europa.eu/rapid/press-release_SPEECH-14-281_en.htm> accessed 9 
December 2017. 
225 Dunne (n 163) 23. 
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Whether the Commission’s enforcement priority alone or combined with the 

Directive’s focus on developing effective damages actions mainly against cartels, 

will encourage immediately an increase in stand-alone or follow-on damages 

actions against cartels depends on the litigation culture of each Member State. It is 

very likely that once competition litigation culture develops and claimants will feel 

confident in bringing stand-alone actions then we will attain what was concluded in 

Chapter 2, namely a system dominated by stand-alone actions. However, that is not 

a rapid process and the Damages Directive will affect private litigation differently in 

each Member State in the short run. 

 

The issue of an increased number of follow-on actions, which is inherent in the 

current enforcement framework, could be aggravated by other, related, EU legal 

developments. The EU has made long-standing efforts to facilitate collective redress 

in the Member States.226 These efforts are not confined to the field of competition 

law.227 The Damages Directive does not include collective redress within its 

scope.228 However, the EU legislator has not yet managed to address the lack of a 

collective redress mechanism comprehensively, at least not in the competition law 

field. 

 

In 2013, the Commission issued a Recommendation encouraging national 

legislators to facilitate collective redress in each Member State and provided a 

series of common non-binding principles that should underlie such mechanisms.229 

This would have enabled all citizens and companies, not only consumers, to enforce 

their rights granted by EU law (including EU competition law).230 This could have 

 
226 The issue of collective redress and the efforts of the EU to facilitate it, are explored in Section 
4.3.4. 
227 Commission Recommendation 2013/396/EU of 11 June 2013 on common principles for injunctive 
and compensatory collective redress mechanisms in the Member States concerning violations of 
rights granted under Union Law [2013] OJ L201/60, (2013 Commission Recommendation on 
collective redress), Recital 7. Directive of the European Parliament and of the Council 2020/1828/EU 
of 25 November 2020 on representative actions for the protection of the collective interests of 
consumers and repealing Directive 2009/22/EC [2020] OJ L409/1 (Directive 2020/1828 on 
representative actions). 
228 Damages Directive, Recital 13. 
229 2013 Commission Recommendation on collective redress, I. Purpose and Subject Matter.  
230 ibid. 
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offered an incentive for victims at a higher level of the supply chain to enforce their 

claims. Such victims may have the financial incentive (created by a significant harm) 

and the resources to enforce stand-alone actions. Unfortunately, the 2013 

Recommendation did not have the desired impact and national legislators have 

showed limited interest in implementing the Recommendation into national 

legislation.231  

 

In 2020, the European Parliament and the Council, transformed another 

Commission initiative into law, by adopting Directive 2020/1828 which facilitates 

representative actions (only) for consumers.232 However, the EU legislator decided 

not to include competition law actions within the scope of the Directive. It is 

questionable whether representative actions could have boosted the number of 

stand-alone of follow-on actions if the scope of the Directive had included 

competition law litigation.  

 

As mentioned above, the balance between follow-on and stand-alone actions may 

differ from one Member State to another. The empirical evidence from Germany and 

the UK exemplifies this difference. The evidence from Germany shows that, 

notwithstanding the Commission’s priorities, only a small number of private actions 

against cartel infringements (less than 10% of cases) were filed in the examined 

period.233 This is partly because only a few investigations concluded with a formal 

decision by the German NCA (in contrast to the Commission’s activity), but, also 

because private litigation in Germany usually takes the form of stand-alone actions 

which are difficult to file against secret cartels.234 It is also true that the majority of 

actions in Germany were not primarily concerned with the remedy of damages,235 

and, even of the 40 decisions seeking damages only 8 were follow-on actions.236 

 

 
231 See observations in Section 4.3.4.  
232 Directive 2020/1828 on representative actions. 
233 Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007’ (n 11) 343 and 357. 
234 ibid 343, 357-358. 
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However, in the UK, the litigation pattern is different. Between 2005 and 2008 it was 

dominated by Article 101 TFEU actions in the stand-alone form.237 But after 2008, 

the majority of settlements and judgments involving Article 101 TFEU are follow-on 

actions and the most common remedy sought are damages.238 At the same time, in 

the context of non-cartel infringements, claimants preferred structural remedies 

relating to future conduct.239 

 

The fact that the Commission’s enforcement priorities and the Directive’s focus on 

damages actions against cartels, may incentivise the number of follow-on actions 

differently in different Member States, could be attributed to the pre-existing 

competition litigation culture in that Member State and to the different enforcement 

frameworks provided in common law or civil law regimes. Ireland being the largest 

common law regime in the EU after Brexit.240 However, what is clear from the UK 

example is that a national enforcement framework may be steered from being stand-

alone dominated, towards a litigation environment dominated by follow-on actions. 

Therefore, in the light of the complementary role of the private enforcement 

mechanism, of the different legal regimes in the Member States and their different 

stages of developing their own competition litigation culture, the EU legislator should 

reconsider what types of private remedies it wants to encourage and what priorities 

it wants to set for public enforcement. Such decisions of the EU legislator may 

increase the number of follow-on actions differently across the EU. 

 

There are two clear problems with a private enforcement mechanism which is 

dominated by follow-on actions. Firstly, follow-on claimants generally seek evidence 

from the file of the NCAs and that might compromise the attractiveness of leniency 

procedures. Undertakings may be less keen to cooperate with the public enforcer if 

the information disclosed may expose them to future damages actions and if such 

 
237 Rodger, ‘Competition law litigation in the UK courts: 2005-2008 Part 1’ (n 183) 14-15, Crosstabs 
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jurisdiction as claimants in Article 102 cases mainly seek structural remedies.  
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cooperation could make them the preferred ‘target of litigation’ among the other 

infringers.241 Although this issue has been addressed in the Damages Directive 

which limited the joint and several liability of the immunity recipient, this continues 

to be an important factor for any potential leniency applicant.242 Moreover, requests 

for disclosure of evidence impose a burden on the, often limited, human and 

financial resources of the NCAs which have to litigate any contested refusals to 

disclose information. Secondly, follow-on actions pursue infringements already 

investigated by the public enforcer. Thus, they increase the overall enforcement 

costs and overlap with (rather than complement) public enforcement.243 

 

Continuing to develop a private enforcement mechanism which is focused primarily 

on achieving effective compensation has the potential to accentuate both issues. 

This point is demonstrated by the data in the UK which was dominated by stand-

alone actions until 2008, but follow-on actions are the majority now. The Damages 

Directive can further enhance both negative consequences by encouraging only the 

remedy of damages which is popular against cartel infringements. Damages actions 

against cartels are likely to take the form of follow-on actions in some jurisdictions. 

 

3.2 A complete private enforcement mechanism 
 

The five issues examined in 3.1.1 and 3.1.2 undermine the potential of private 

enforcement to complement public enforcement. This author suggests that 

developing a complete private enforcement mechanism which includes support for 

damages and non-damages remedies would unleash the full complementary 

potential of private enforcement and would address the issues above. Section 3.1.1 

shows that encouraging a single remedy ignores the necessities met by claimants 

in practice and fails to address the negative effects that non-damages remedies 

may have on the effectiveness of public enforcement. In addition, Section 3.1.2 

shows that some claimants not only lack a suitable remedy against non-cartel 

 
241 Damages Directive, Recital 38. 
242 ibid. Damages Directive, art 11(4)-(6). 
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infringements but are also at a disadvantage when seeking damages. The current 

framework focuses on ensuring effective compensation in cartel infringements. 

However, this approach not only creates a compensation imbalance but has the 

potential to increase the number of follow-on actions in some jurisdictions.  

 

The empirical studies support the argument that a complete private enforcement 

mechanism could address all of these issues. A complete private enforcement 

mechanism should provide support for a varied menu of remedies that allows 

claimants to pursue all types of EU competition law infringements through remedies 

that are suitable to their needs, in an efficient and cost-effective manner, through a 

majority of stand-alone actions that pursue violations not investigated by public 

enforcers and which increase detection and do not jeopardise public enforcement 

tools. 

 

It is true that the empirical data from Germany and the UK do not express a complete 

image of the state of competition litigation in the EU. However, at least until Brexit, 

these were two of the three most attractive competition litigation forums in the EU, 

together with the Netherlands.244 The claimants’ preference for these forums 

indicates that this is the direction in which other national legislators will likely develop 

their systems if they wish to attract potential claimants. Therefore, these are two of 

the best examples highlighting the negative impact that the current approach of the 

EU legislator will have on the potential of the private enforcement mechanism to 

achieve its complementary role through the enforcement framework existent and 

developing in all Member States of the EU. Thus, this author considers that the 

necessity to implement the proposal for a complete private enforcement mechanism 

finds support, or will find support, in the private enforcement frameworks of all 

Member States of the EU, as national legislators work towards attracting more 

potential litigation to their national courts. The necessity for a complete palette of 

(national) remedies for the enforcement of national competition rules, and the lack 

of consideration from the EU legislator on the existence and functioning of non-

 
244 Commission Staff Working Document, Executive Summary of the Impact Assessment, 
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damages remedies for the enforcement of parallel EU competition law provisions, 

must be evident in the development of any national enforcement framework. 

 

The majority of actions identified in Germany, and in the UK until 2008, did not seek 

the remedy of damages and, moreover, were stand-alone actions.245 Offering 

support for non-damages remedies would allow victims the choice to seek a more 

suitable remedy and would encourage stand-alone actions. In principle, stand-alone 

actions do not interfere (or, at least not to the same extent as follow-on actions) with 

public enforcement and allow victims to pursue infringements which for various 

reasons (such as prioritisation or lack of resources) have not been investigated by 

the public authorities.246 Thus, stand-alone actions would increase the public aim of 

detection while minimising the costs and tension created by duplicated enforcement. 

However, if private enforcement is to complement public enforcement by pursuing 

new infringements, then, the EU legislator must also clarify the types of 

infringements which are to be pursued by the public enforcers and those which are 

to be left to the private enforcers.247 

 

The author is of the opinion that the current enforcement framework is incomplete 

and the development policy is based on a distorted image of what private 

enforcement is achieving and what it could potentially achieve. Of course, private 

parties need a motivation to enforce the competition rules. That said, compensation 

is not the only (and certainly not invariably the most attractive) incentive as is proven 

the empirical data.248 It is more important for undertakings active on the affected 

market to have the necessary tools to avoid harm than to later try to win 

compensation for harm. Notably, under the settlement procedure used in most non-

cartel investigations the outcome of the settlement involves ‘behavioural or 
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structural changes’ rather than monetary commitments.249 Behavioural and 

structural changes are more efficacious in restoring and maintaining effective 

competition on the affected market. Thus, this author argues that it is highly probable 

that non-cartel victims would also aim primarily for behavioural and structural 

remedies that can restore the level of ‘undistorted competition’ that existed on the 

relevant market prior to the alleged infringement. For example, it would be more 

suitable for the claimant to seek an injunction which would allow it to put an end to 

a continuous damage caused by an abuse of dominance, than to seek ex post 

compensation for being driven out of the market. The UK data on settlements also 

shows that settlements related to Article 102 TFEU infringements were primarily 

interested in behavioural remedies and not in damages.250 

 

In short, the way in which the EU legislator chose to develop the private enforcement 

mechanism towards ensuring its complementary role is not fit for its purpose, which 

is the protection of competition on the internal market. The current framework does 

not take into consideration the multitude of remedies that are used by claimants at 

the national level. Thus, it fails to provide any rules governing the enforcement of 

non-damages remedies. The EU legislator must reconsider its flawed assumption 

that private enforcement is underdeveloped in all Member States. Section 3.1.1 

demonstrates that in Germany and in the UK the private enforcement mechanism 

is not only very active but, in fact, offers a large variety of legal remedies.251 It was 

rightly argued that such an assumption is true only as it refers to damages actions 

based on EU law, but not if we include other remedies and the enforcement of 

parallel national provisions in the analysis.252 

 

This research is concerned with the enforcement of the EU competition law 

provisions. However, EU and national provisions are substantially aligned and follow 

 
249 Dunne (n 163) 22, 33. The procedure is provided in Regulation 1/2003, art 9. 
250 Rodger, ‘The Hidden Story Part II’ (n 190) 102 and 105.  
251 Although the UK is not a member of the EU anymore, the data analysed in Section 3.1.1 relate to 
the period when the UK was still part of the EU. Therefore, the data are relevant to demonstrate that 
the assumption underlying the Damages Directive, considering private enforcement being 
underdeveloped in all EU Member States, is incorrect. 
252 Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007’ (n 11) 358. 



 61 

similar objectives.253 Member States may adopt and apply stricter rules only in the 

context of unilateral conduct.254 Therefore, if a variety of non-damages remedies is 

necessary to enforce the national competition rules of the Member States, this 

author questions why are those remedies not considered necessary for the 

enforcement of the EU competition rules to the extent that they follow the same 

objectives. In fact, the empirical data show that non-damages remedies are 

necessary and are used for the enforcement of the EU provisions where they are 

recognised on the basis of the principle of equivalence. The principle of equivalence 

requires that the national rule in question, including remedies, ‘apply without 

distinction to actions based on infringement of EU law and those based on 

infringement of national law having a similar purpose and cause of action’ and 

similar ‘essential characteristics’.255 Non-damages remedies are granted for the 

enforcement of EU competition law on an ad-hoc basis as they are available in the 

national laws of the Member States. Therefore, different non-damages remedies 

and, under different conditions, are available to claimants throughout the EU.  

 

The main argument of this chapter is that the complementary role of the private 

enforcement mechanism would be better served if the EU legislator would strive to 

create what this author describes as a complete private enforcement mechanism. It 

is surprising that the Damages Directive does not cover other remedies since it is 

intended to implement the logic of the Courage judgment.256 It will next be 

demonstrated how the CJEU tied the existence of the EU right to claim 

compensation to the need to ensure the full effectiveness of EU law. This author 

argues that both damages and non-damages remedies are necessary to ensure the 

full effectiveness of EU law. 
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3.3 Courage logic covers all remedies that are necessary for the full 

effectiveness of EU law 
 

The Explanatory Memorandum accompanying the Damages Directive reiterates the 

direct effect of Articles 101 and 102 TFEU out of which flow ‘rights and obligations 

for individuals’ that are enforceable before national courts.257 This is the nub of 

private enforcement of EU competition law. The Memorandum states that damages 

claims constitute an important part of the private enforcement system and that is it 

is important to support their enforcement as established by the CJEU in Courage.258 

To that end, one express objective of the Directive is to ensure that ‘victims of 

infringements of EU competition law can obtain full compensation’ for the harm 

suffered.259 Thus, this objective aims to implement the CJEU jurisprudence in 

Courage.260 Courage is considered to be the foundation of the EU right to claim 

damages for infringements of EU competition law.261 However, nothing in the 

judgment suggests that the private enforcement mechanism should be encouraged 

in the form of only one single remedy (damages). If the Directive aims to build on 

the Courage judgment, then, it is unfortunate that it does not cover other remedies 

that are necessary for ensuring the full effectiveness of EU law. For this author, 

ensuring the full effectiveness of EU law is the essence of the Courage judgment.262 

 

The Court in Courage was faced with a very specific question. This was whether a 

party to a contract in breach of Article 85 EC Treaty – now Article 101(1) TFEU – 

has a right to claim damages from the other contractual party.263 There are three 

main takeaways from the judgment. Firstly, the Court stated that ‘the Treaty has 

created its own legal order’ and the obligations imposed by the Treaties on the EU 
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institutions, on the Member States and on individuals are intended also to give rise 

to rights for individuals even where this is not expressly stated in the Treaty.264 

Secondly, any contract that is in breach of Article 101 TFEU is automatically void 

and any individual can rely on that principle of automatic nullity.265 Thirdly, Articles 

101 and 102 TFEU produce direct effects in relations between individuals and create 

rights which national courts must safeguard.266 Therefore, national courts which 

apply EU law provisions falling within their jurisdiction ‘must ensure that those rules 

take full effect and must protect the rights which they confer on individuals.’267 For 

these considerations, the Court decided that: 

The full effectiveness of Article [101] of the Treaty and, in particular, 

the practical effect of the prohibition laid down in Article [101](1) 

would be put at risk if it were not open to any individual to claim 

damages for loss caused to him by a contract or by conduct liable 

to restrict or distort competition.268 

The existence of the EU right to damages ‘strengthens the working of the 

Community rules and discourages agreements or practices, which are frequently 

covert, which are liable to restrict or distort competition.’269 Consequently, actions 

for damages ‘make a significant contribution to the maintenance of effective 

competition in the Community.’270 Therefore, the right to damages was not 

established only ‘to ensure that harm caused by anticompetitive conduct is repaired’ 

but it was ‘tied to the need to ensure the full effectiveness of EU competition law.’271   

 

With that in mind, this author agrees with the view of Wilman that, the logic of the 

Courage judgment should not be understood as limiting the remedies available for 
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safeguarding EU rights to damages actions, but should have a broader application 

including, at least, injunctions.272 This author argues that the Court confirmed the 

existence of an EU right to damages only because of the specific question referred 

to the Court. Nothing in the judgment stipulates that the remedy of damages is 

sufficient to ensure, or that it is the only remedy that can ensure, the full 

effectiveness of EU competition law. In light of Courage, any remedy that can ensure 

that objective must receive the same level of support as the remedy of damages.  

 

Wilman notes that a broad reading of Courage finds support in the CJEU judgment 

in Muñoz and in AG Jacobs Opinion in AOK-Bundesverband and Others.273 In 

Muñoz the Court was asked whether a trader can bring a civil action against a 

competitor who does not comply with the provisions of two EU Regulations.274 

Restating the Courage logic, it confirmed the existence of a civil action originating 

in a Regulation this time, rather than in the Treaty.275 It reconfirmed that the national 

courts whose task is to apply EU law ‘in areas within their jurisdiction, must ensure 

that they take full effect’.276 For that purpose the ‘full effectiveness of the rules on 

quality standards and, in particular, the practical effect of the obligation laid down’ 

in the disputed Regulations ‘imply that it must be possible to enforce that obligation 

by means of civil proceedings instituted by a trader against a competitor.’277 

 

The possibility of such actions strengthens ‘the practical working of the Community 

rules on quality standards’ and discourages practices that distort competition.278 In 

short, the full effectiveness of EU law requires the existence of a civil law action 

enforcing the obligations imposed by EU law on individuals, even where that civil 

action was not explicitly provided for by EU law. 

 

 
272 Wilman (n 213) 912. 
273 ibid. Case C-253/00 Muñoz  ECLI:EU:C:2002:497, paras 27–32; Joined Cases C-264, 306, 354 
& 355/01, AOK Bundesverband and Others, ECLI:EU:C:2003:304, Opinion of AG Jacobs, para 105.   
274 Muñoz (n 273), para 24. The Regulations concerned quality standards applicable to fruits and 
vegetables within the EU. 
275 ibid, para 32. 
276 ibid, para 28, restating Courage (n 3), para 25. 
277 Muñoz (n 273), para 30. 
278 ibid, para 31. 
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The AOK case concerned four preliminary requests joined before the CJEU. In 

essence, the national courts asked whether there was a breach of the EU 

competition rules in the circumstances of the case (i.e. price fixing) and, if so, 

whether there is a right ‘to an injunction remedying the situation and to 

compensation for the loss suffered’.279 As the Court decided there was no 

infringement it did not address the second question.280 However, AG Jacobs opined 

that if an infringement of the EU competition rules can be proved, then there is ‘no 

doubt that both damages and injunctive relief would as a matter of Community law 

be available to anyone suffering loss as a consequence of that conduct’.281 

Otherwise, the full effectiveness of EU law would be undermined.282 In other words, 

the full effectiveness of EU law may require the recognition and availability of non-

damages remedies as a matter of EU law. 

 

The Courage judgment supports the proposal advocated by this author on the need 

to create a complete private enforcement mechanism. Completeness envisages a 

mechanism that is capable of both complementing public enforcement and ensuring 

the full effectiveness of EU law. Wilman was primarily concerned with the need to 

cover the remedy of injunctive relief following the broad interpretation of the Courage 

judgment.283 Injunctive relief in competition law is recognised as an important 

remedy not only in the pre-existing literature but also in the preparatory documents 

of the Damages Directive.284 Despite that, the Directive has no provisions on 

injunctive relief, and, the choice to focus exclusively on damages actions has not 

yet been clearly justified by the EU legislator.285 According to Fitchen such ‘remedial 

narrowness is all the more surprising given that the Commission was criticised since 

 
279 AOK Bundesverband (n 215), para 32. 
280 ibid, paras 65-66. 
281 AOK Bundesverband, Opinion of AG Jacobs (n 273), para 105 (emphasis added). 
282 ibid. 
283 Wilman (n 213) 911-912. 
284 ibid 911; Commission, ‘Staff Working Paper Annex to the Green Paper on Damages Actions for 
breach of the EC antitrust rules’ COM(2005) 672 final, 9; Commission, ‘Green Paper on Damages 
Actions for breach of the EC antitrust rules’ COM(2005) 672 final, 4. Commission, ‘Staff Working 
Paper Annex to the White Paper on Damages Actions for breach of the EC antitrust rules’  SEC(2008) 
404, 7. 
285 Wilman (n 213) 912. 
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the 2004 Ashurst Study for excluding injunctive relief from its scope.’286 The fact that 

injunctive relief is an important remedy does not necessarily mean that the EU must 

legislate on it, but, it should at least consider it.287 

 

This author assumes that the Commission feared that if the Directive had a broader 

remedial scope then it would not be accepted by the Member States. Even the 

narrow remedial focus in the Proposal for the Damages Directive faced significant 

political opposition. Some Member States feared that the Directive could import 

undesired American-style concepts, such as class actions, and it could lead to 

overcompensation of victims and ‘over-punishing’ anticompetitive behaviour.288 The 

Damages Directive is indeed the result of a political compromise but, as Fitchen 

rightly argues, the provisions on, at least, disclosure and protection of sensitive 

evidence could have covered all remedial options.289 This author argues that the 

Commission might usefully have included, at least, rules on disclosure of evidence 

which are as broad as the ones in the IP Rights Directive.290 

 

The disclosure regime in the Damages Directive is built on the approach adopted in 

the IP Rights Directive.291 The IP Rights Directive covers several remedies besides 

damages, such as injunctions, corrective measures and alternative measures.292 

The most popular remedy, in practice, being actions for interlocutory injunctions.293 

This author takes the view that it would have been unlikely that the rules on 

disclosure of evidence from the Damages Directive would have encountered 

significant opposition for referring to, at least, the same remedies already approved 

 
286 Fitchen, ‘Private Enforcement of Competition Law’ (n 218) 677; Ashurst Report (n 172). 
287 Wilman (n 213) 911. 
288 Fitchen, ‘Private Enforcement of Competition Law’ (n 218) 677-678 offers an analysis of the 
preparatory document of the Damages Directive and how the scope of the Directive has been 
narrowed gradually.  
289 ibid 676-677. 
290 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the 
enforcement of intellectual property rights [2004] OJ L195/16 (IP Rights Directive).  
291 Explanatory Memorandum of the Proposal for a Damages Directive, 14. 
292 IP Rights Directive, arts 10-13. 
293 Commission, Staff Working Paper Accompanying document to the Report from the Commission 
to the Council, the European Parliament and the European Social Committee on the application of 
Directive 2004/48/EC of the European Parliament and the Council of 29 April 2004 on the 
enforcement of intellectual property rights SEC (2010) 1589 final, 14.  
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by the Member States in the context of the IP Rights Directive. Moreover, as 

Cauffman notes, the remedy of injunction (in the form of cease and desist order) 

has already been implemented by the Member States in areas covered by consumer 

law directives.294 Therefore, introducing, at least, injunctive orders for the purpose 

of preventing EU competition law infringements should not meet a high degree of 

opposition from Member States.295 Cauffman raises a question similar to Wilman, 

which is why has the Commission only rarely considered actions for injunctions in 

‘its statements on private enforcement of competition law’.296 Arguably, the 

Damages Directive could have included rules on disclosure of evidence covering 

either all remedial options or, at least, the remedies in the IP Rights Directive or the 

bare minimum of the injunctive relief. 

 

This author argues that the Damages Directive is a missed opportunity to support a 

complete private enforcement mechanism and to bring similar support and 

limitations for both damages and non-damages remedies. The Directive could have 

done that by adopting a broader disclosure regime. It is unfortunate that the 

Directive does not cover non-damages remedies considering that it is based on the 

broad interpretation of the CJEU in Courage and that its disclosure system is built 

on the broad framework of the IP Rights Directive which received the support of 

Member States. 

 

This chapter highlighted the necessity of a complete private enforcement 

mechanism. How to create it is explored in Chapter 6 following the explanatory 

analysis in Chapter 5. Chapter 5 concludes that there is a growing body of EU civil 

law which, in the competition law context, governs the substantive conditions of the 

EU right to claim compensation. Chapter 6 argues that a complete private 

enforcement mechanism should be formed by recognising all necessary non-

damages remedies as EU remedies and by extending the scope of the EU civil law 

accordingly. The full effectiveness of EU law, as interpreted in Courage, requires 

 
294 Caroline Cauffman, ‘Injunctions at the Request of Third Parties in EU Competition Law’ (2010) 17 
Maastricht Journal of European and Comparative Law 58, 59. 
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both elements. This author argues that the Courage judgment opened the door for 

any non-damages remedies to be declared EU remedies, deriving directly from EU 

law, and to be made available to any individual seeking to enforce the EU 

competition rules if that remedy is necessary to ensure the full effectiveness of the 

Treaty.297 This is necessary  if, in absence of the remedy, the EU provision would 

be less than fully effective and where the existence of the remedy strengthens the 

‘practical working of the Community rules’ by making a ‘significant’ or ‘substantial’ 

contribution to the EU objective pursued.298 

 

3.4 Conclusion 
 

Chapter 2 examined the direction in which the private enforcement mechanism is 

being steered by the current legal framework. This chapter argued that the current 

framework is not sufficient to achieve the true role for which the private enforcement 

mechanism was established and, further, identifies the direction in which it should 

be developed. 

  

Section 3.1 identified the role of the private enforcement mechanism and showed 

why the current framework is incomplete and fails to ensure that the private 

mechanism utilizes its full potential to complement the public mechanism. It argued 

that the role of the private mechanism is to complement public enforcement towards 

increasing detection and deterrence of infringements. The policy choice of the EU 

legislator to direct all resources exclusively towards ensuring effective 

compensation creates several issues that undermine the complementary role of the 

private enforcement mechanism.   

 

Section 3.1.1 showed that the most severe consequences of this policy choice are 

that it disregards the role of non-damages remedies in the private enforcement 

mechanism and it creates an incomplete enforcement system. Encouraging a single 

remedy ignores that, in reality, certain practical situations require a different 

 
297 Courage (n 3), para 26; Muñoz (n 273), para 30. 
298 Muñoz (n 273), paras 28-31; Courage (n 3), paras 23-27. 
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approach and a different remedy. Furthermore, it fails to deal with the negative 

consequences that non-damages remedies may produce for the effectiveness of 

public enforcement tools.  

 

Section 3.1.2 explored three additional issues that characterise the current 

enforcement framework and which undermine the potential of the private 

mechanism to complement the public mechanism even within the current narrow 

remedial scope (damages). It was argued that the current enforcement mechanism 

is not capable of ensuring that compensation is obtained proportionately by victims 

harmed by all types of competition law infringements. In particular, victims of cartel 

infringements are advantaged and may obtain compensation easier, and in a 

greater number, than victims of other types of infringements. Furthermore, the 

current system has the potential to increase the number of follow-on actions which 

can undermine the confidentiality of public investigations and which also duplicate, 

rather than complement, public proceedings. 

 

Drawing from empirical data, Section 3.2. argued that a complete private 

enforcement mechanism could address all of these issues. A complete private 

enforcement mechanism should provide support for a varied menu of remedies that 

allows claimants to pursue all types of EU competition law infringements through 

remedies that are suitable to their needs, in an efficient and cost-effective manner, 

and through a majority of stand-alone actions that pursue violations not yet 

investigated by public enforcers and increase detection and do not jeopardise public 

enforcement tools. This section showed that effective enforcement of national 

competition rules of the Member States requires the availability of a variety of 

remedies. Considering that the objectives of national and EU competition rules have 

been aligned to a considerable extent (including by Regulation 1/2003) this section 

raised a very important question. That is, why does the EU legislator not consider it 

necessary to support the development of the same remedies in order to ensure the 

effectiveness of EU competition law? This section expressed the key argument of 

the chapter which is that the complementary role of the private mechanism would 
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be better achieved if the EU legislator would strive to create what this author 

describes as a complete private enforcement mechanism. 

 

Section 3.3 argued that it is surprising and unfortunate that the EU legislator did not 

consider it necessary to include non-damages remedies within the scope of the 

Damages Directive or, at least, to assess their functioning within the EU. The 

Directive aims to implement the logic of the CJEU in Courage which established the 

EU right to damages. In Courage, the Court intended to ensure that national courts 

safeguard the rights that individuals derive directly from the Treaty, respectively from 

Articles 101 and 102 TFEU. Therefore, the existence of an appropriate remedy to 

safeguard one’s right was required for the full effectiveness of EU law. The existence 

and enforcement of such a remedy strengthens the working of the EU competition 

rules and ensures their full effectiveness. The logic of linking private damages 

actions to the need to ensure the full effectiveness of EU law extends to arguing that 

non-damages remedies may also be required for that purpose.  

 

Therefore, it is remarkable that the Commission has not considered the role that 

non-damages remedies may have in ensuring the full potential that non-damages 

have in ensuring the complementary role of the private enforcement. It is likely that 

the Commission feared that a broader remedial scope would raise even more 

political opposition from the Member States. However, the disclosure regime in the 

Damages Directive is built on the approach adopted in the IP Rights Directive. The 

latter includes several other remedies within its scope and the author believes that 

a similar level of political compromise could have been achieved also in the context 

of competition law. 

 

The author considers that the Directive is a missed opportunity to support the 

development of a complete enforcement mechanism, providing support and 

limitations to both damages and non-damages remedies. The latter could have been 

achieved through a broader disclosure regime. The preparatory documents of the 

Directive also emphasised the importance of non-damages remedies for the 



 71 

enforcement of the EU competition rules.299 However, the final form of the Damages 

Directive focuses solely on the remedy of damages and offers no proper justification 

for excluding non-damages remedies from its scope. 

 

In a nutshell, this chapter argued that the development of a complete enforcement 

mechanism is necessary to ensure the complementary role of the private 

enforcement mechanism. How to achieve a complementary system will be explored 

in subsequent chapters. Chapters 2 and 3 form Part II of the thesis and identify the 

direction in which the private enforcement mechanism is and should be developed. 

Part III of the thesis consists of Chapters 4 and 5 and examines the role that EU PIL 

has and should have in supporting the development of damages actions towards 

complementing the public enforcement mechanism. Although, the future role of EU 

PIL is emphasised to a greater extent in Chapter 6 (Part IV). 
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Part III. The role of EU PIL in the development of a 
complementary EU competition law private enforcement 
mechanism through actions for damages  
 

Part II identified the direction in which the private enforcement mechanism is being 

steered by the current legal framework and the direction in which it should be 

developed to ensure it fulfils its fundamental role which is complementing the public 

enforcement mechanism. Part II argued that complementarity can be achieved only 

through the development of a complete private enforcement mechanism. A 

complete mechanism should support the enforcement of both damages and non-

damages remedies. Chapters 4 and 5 will analyse the role played by the EU PIL 

rules in supporting the development of a complementary private enforcement 

mechanism. Thus, Part III questions whether the current EU PIL instruments, or EU 

PIL in itself is suitable (or even desirable) to govern cross-border enforcement of 

EU competition law private enforcement in the light of its complementary role. 

 

It must be highlighted that a fully comprehensive conclusion on the role of EU PIL 

can only be reached after analysing the interaction of each remedy with the PIL 

framework. However, given the time and word count limitations of this research, a 

focused selection of the most relevant remedy had to be made. Thus, to offer an in-

depth analysis and an informed conclusion the author focuses solely on the 

interaction between the PIL rules and the remedy of damages. This remedy was 

chosen because it has received more attention from the EU legislator and, more 

importantly, from the CJEU. Therefore, there is more relevant material available to 

analyse. The impact of the CJEU jurisprudence is very important as will be 

demonstrated in Part III and, especially, in Chapter 5. The way in which the Court 

shaped the relationship between the EU PIL instruments and the enforcement of 

damages actions can form the basis for concluding what the relationship between 

EU PIL and the enforcement of non-damages remedies should be. Thus, what role 

should EU PIL play in the development of the complete private enforcement 

mechanism?  
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In other words, both chapters of Part III analyse the actual role of EU PIL in 

supporting one of the remedies which form the complete private enforcement 

mechanism. Nonetheless, the analysis allows this author to conclude what should 

be the ideal role of EU PIL in supporting the development of a complete private 

enforcement mechanism. The latter is explored in Chapter 6 (Part IV). Thus, 

Chapters 4 and 5 analyse the role of EU PIL in supporting actions for damages and 

Chapter 6 will use these findings to propose what should be the role of EU PIL in 

supporting all remedies necessary for a complete private enforcement mechanism.  

 

Private International Law is traditionally concerned with three questions or 

processes. Firstly, with the process of identifying the court with jurisdiction to hear 

the dispute. Secondly, with the process of identifying the law applicable to the 

dispute. Thirdly, with the process of recognition and enforcement of a judgment in a 

foreign jurisdiction.300 Clarity and legal certainty is essential in all three areas to 

achieve an effective legal system and effective protection of rights. There are no 

specific issues in the third process that need to be examined in a competition law 

context. Therefore, the next two chapters are concerned with the first two PIL 

questions. Chapter 4 analyses the rules on allocation of jurisdiction. Chapter 5 

analyses the rules on identifying the applicable law.  

 

The analysis in Part III does not aim primarily to offer a practical guide on the 

application of the relevant EU PIL instruments. Although part of the analysis 

examines the application of the EU PIL rules. The main objective is to highlight 

whether or not EU PIL is suitable for the enforcement of EU competition law; 

whether it needs to be changed to accommodate such litigation or whether the role 

of EU PIL should be replaced by other instruments dealing specifically with 

competition law claims. In other words, what role does EU PIL play, and should it 

play, in the development of a complementary private enforcement through 

supporting actions for damages.  Furthermore, it must be noted that although Part 

III refers also to the future role that should be played by EU PIL, it is primarily 

concerned with the current role played by EU PIL. The future role played by EU PIL 

 
300 Geert van Calster, European Private International Law (2nd Edition, Hart Publishing, 2016) 1. 
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in the development of a complete private mechanism is primarily explored in Part 

IV, Chapter 6. 

 

The role assigned to EU PIL in the enforcement of damages actions is more limited 

than this author expected.301 Chapter 4 will show that the EU PIL rules on allocation 

of jurisdiction were not designed for competition law litigation and, although they are 

suitable to an extent, a more specific instrument may be desirable. Chapter 5 will 

show that the scope of the substantive law identified by the Rome Regulations has 

been replaced to a significant extent by the emerging EU civil law. The latter covers 

the ‘constitutive conditions’ of the right to claim compensation. On this basis, 

Chapter 6 (Part IV) will argue that the role of EU PIL in the development of a 

complete private enforcement mechanism should be further limited. Thus, in 

absence of a more specific instrument, EU PIL should still allocate jurisdiction in 

actions seeking damages and non-damages remedies. However, the scope of EU 

civil law should cover the substantive elements of damages and non-damages 

remedies to the same extent.   

 

Chapter 4. Allocation of jurisdiction 
 

4.1 Introduction 
 

The aim of this chapter is to show the extent to which EU PIL rules on allocation of 

jurisdiction support the contribution of actions for damages towards complementing 

public enforcement. The principal legislative instrument analysed is the Brussels I 

Regulation Recast.302 The Regulation does not provide rules specific to competition 

law litigation. Moreover, EU PIL generally sacrifices flexibility and suitability for legal 

certainty.303 Therefore, the analysis will determine whether the general rules of the 

 
301 Section 1.1 stated that the thesis started from the assumption that EU PIL is indispensable for the 
private enforcement of EU competition law.  
302 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of the European 
Union, on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters of 12 December 2012 (recast) [2012] OJ L351/1 (Brussels I Regulation Recast). 
303 Geert van Calster, European Private International Law (n 300) 1. 
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Regulation can accommodate the necessities of competition law damages actions 

and can support the development of the private enforcement mechanism. It is 

argued that the CJEU has tailored the rules of the Regulation to a considerable 

extent. However, the particularities and peculiarities of competition law actions 

continue to raise very difficult questions for the application of the inflexible rules of 

the Regulation. A more specific instrument – even a non PIL one – or a further 

adaptation of the current provisions is desirable to address the existing issues. The 

conclusions of this chapter form the basis for Chapter 6 which will offer proposals 

on the role of the EU PIL instruments on allocation of jurisdiction and applicable law 

for the development of an ideal complementary private enforcement mechanism. 

 

Brussels I Recast is the instrument allocating jurisdiction in cross-border actions 

within the EU. Its substantive scope covers civil and commercial matters. It is well 

established that private EU competition law claims are regarded as civil and 

commercial matters for the purpose of the Regulation.304 Komninos rightly argues 

that ‘the fact that private antitrust claims also have a public interest element (…) 

does not blur their predominantly civil and commercial nature’. 305 The latter was 

confirmed by the CJEU in CDC.306 Thus, there is no need to answer that preliminary 

question. 

 

It is argued in the literature that the decision of the EU legislator not to include any 

special cross-border provisions for competition law litigation in the Regulation 

seems to indicate that such claims should be treated as any other claims falling 

under the scope of the Regulation.307 However, even a superficial analysis reveals 

 
304 Commission Notice on the cooperation between the Commission and the courts of the EU 
Member States in the Application of Article 81 and 82 EC, [2004] OJ C101/04, 3; Danov, ‘EU 
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Komninos, (n 4) 250; Mihail Danov, ‘Jurisdiction in Cross-Border EU Competition Law Cases: Some 
Specific Issues Requiring Specific Solutions’ in Danov, Becker, Beaumont (eds.), Cross-Border EU 
Competition Law Actions (n 4), 168, 172;  Danov, Jurisdiction and Judgments in Relation to EU 
Competition Law Claims (n 4); Danov, ‘Private Antitrust Enforcement and Private International Law. 
Recent Developments’ in Nagy (ed), The Procedural Aspects of the Application of Competition Law 
(n 4) 115. Case C-352/13 CDC Hydrogen Peroxide  ECLI:EU:C:2015:335;  
305 Komninos (n 4) 250. 
306 CDC (n 304).  
307 Danov, ‘Recent Developments’ (n 304) 115. 
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that competition law claims have specific characteristics that are not taken into 

account by the general rules in the Brussels I Recast.308  

 

One can identify three main characteristics of cross-border competition law litigation 

that are not fully reflected in the current EU PIL rules. Firstly, most EU competition 

law infringements have cross-border effects as a consequence of the ‘effect on trade 

between Member States’ requirement.309 Secondly, they involve multiple 

defendants and claimants located in several Member States.310 Thirdly, in contrast 

to other civil and commercial claims, the damage in a competition law context 

passes-on among the commercial agents involved in the distribution chain 

(potentially from the producer to the final consumer). 

 

The PIL method for allocating jurisdiction is a two-step procedure. The court must 

firstly characterise the facts of the claim into one, or more, legal categories to which 

a private international law rule may be applied.311 In competition law cases the 

appropriate legal category would be contract or torts. Secondly, the court asks if 

there is a ‘connection’ between the forum and the facts of the case. The PIL 

instrument allocating jurisdiction provides a connecting factor which identifies the 

national jurisdiction most closely connected with the category of legal question 

identified in step one and thus the more appropriate court to hear the claim.312 

 

Section 4.2 deals with the first PIL step, namely the characterisation of the claim. 

The CJEU has clarified the distinction between contractual and tortious competition 

law claims. However, the Court has not dealt yet with identifying the connecting 

factor in the context of contractual damages actions based on Article 7(1). In 

contrast, it clarified on several occasions the identification of the connecting factor 

 
308 ibid. 
309 The implications of this were previously mentioned and analysed by Danov, ‘Recent 
Developments’ (n 304) 115-124. 
310 ibid 113-115. 
311 Geert van Calster, European Private International Law (n 300) 5. 
312 ibid; Danov, ‘Recent Developments’ (n 304) 113, 128-130, argues that the most appropriate court 
from the Recast Regulation perspective, may not be the most appropriate court from the perspective 
of the ‘effectiveness’ of competition law enforcement; Similar argument was expressed in Case C-
352/13 CDC Hydrogen Peroxide  ECLI:EU:C:2014:2443, Opinion of AG Jääskinen, paras 8-9. 
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in tortious competition law claims based on Article 7(2). Thus, although the 

Regulation can support both contractual and tortious actions for damages, the 

emphasis of this chapter is on tortious litigation. In the absence of specific CJEU 

guidance, one can only speculate the extent to which the application of Article 7(1) 

supports or hinders contractual competition law damages actions. 

 

Section 4.3 is concerned with the second PIL step which is applying the appropriate 

PIL rule in the context of damages actions. It examines the impact of the most recent 

judgments of the CJEU on the application of Articles 4, 7(1), 7(2), 8(1), 17-18 

(Section 4 governing consumer contracts) and 7(5). 

 

Section 4.4 highlights the challenges raised by the novelty of the private 

enforcement mechanism for the application of all articles of the Regulation. It argues 

that it is unclear which forms of harm can arise from each type of competition law 

infringement. This makes it difficult to ascertain who is a victim and to apply PIL 

rules using damages as a connecting factor.  

 

Before starting the analysis it must be stressed out that there are several factors 

that may influence a strategic litigant when choosing the forum for a damages 

action. The most important factors are the applicable procedural law and, to a less 

significant extent, the applicable substantive law.313 Firstly, the law of the forum 

applies to important procedural issues (for example gathering of evidence and 

prescription terms) and could offer certain advantages to the claimant that will 

influence the outcome of the case.314 Furthermore, aggregation of claims plays an 

essential role in many competition law claims and, therefore, the procedural 

provisions allowing aggregation of individual or collective actions are another critical 

factor for claimants.315 Litigation costs and the so called ‘home advantage’ are also 

 
313 Geert van Calster, European Private International Law (n 300) 3. Chapter 5 will argue that EU law 
governs the substantive elements of the right to claim damages.  
314 Jürgen Basedow, ‘Damages Actions for Breach of Competition Law: The Contest Between 
National Judiciaries in the EU’ (2016) 3 Rivista di diritto privato e procesuale 633, 647-650, analysed 
several factors influencing the claimant’s choice of forum, which are affected by the applicable 
substantive and procedural laws; Danov, ‘Recent Developments’ (n 304) 124. 
315 Tim Reher, ‘Specific Issues in Cross-Border EU Competition Law Actions Brought by Multiple 
Claimants in a German Context’, in Danov, Becker and Beaumont (eds), Cross-Border EU 
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significant factors which affect a claimant’s choice of whether to try and bring the 

claim at its own domicile. Secondly, even when there is no dispute over the 

applicable substantive law, courts might apply it differently if there is scope for 

interpretation.316 For that reason, the experience of national courts in dealing with 

complex competition law cases is extremely important to obtain an effective 

remedy.317  

 

Companies aggregating and enforcing damages actions on behalf of harmed 

undertakings consider the following as ‘decisive factors’ for the choice of forum: 

• ‘the availability of specialised courts or chambers with 

adequate personnel, technical and organisational resources 

to effectively deal with complex and voluminous antitrust 

cases; 

• the overall duration of court procedures, taking into account 

potential possibilities for defendants to artificially delay 

procedures; 

• the approach of judges in managing complex antitrust cases; 

for example, through proactive case management hearings 

(e.g., the Netherlands, the United Kingdom and Finland); 
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• the existence of relevant precedents and case law in a given 

jurisdiction; 

• the appropriateness of the rules on evidence and disclosure 

regarding antitrust damage claims; 

• the possibility to submit electronic data and documents in 

foreign languages; and 

• the costs and cost risks associated with antitrust litigation, 

taking into account the applicable cost rules and costs of 

potential third-party interveners.’ 318 

These issues differ greatly among Member States and many jurisdictions are far 

from ensuring an ‘effective enforcement of antitrust claims’.319 After Brexit only two 

Member States attract most of the litigation and these are Germany and the 

Netherlands.320   

 

4.2 Characterization of competition law claims: contractual or tortious  
 

The correct characterisation of the claim is necessary to ensure that the correct PIL 

rule is applied and that jurisdiction is allocated to the most appropriate court. Article 

7(1) of the Brussels I Recast Regulation allocates jurisdiction in ‘matters relating to 

a contract’ and Articles 7(2) allocates jurisdiction in ‘matters relating to tort, delict or 

quasi-delict’. Article 7(1)(a) allocates jurisdiction to the courts of the place of 

performance of the obligation in question which is the obligation on which the claim 

is founded.321 Article 7(1)(b) identifies the place of performance of the two most 

 
318 Till Schreiber and Martin Seegers, ‘Collective or Class Actions and Claims Aggregation in the EU: 
the Claimant’s Perspective’ in Nicholas Heaton and Benjamin Hold (eds.), Private Litigation Guide 
(Global Competition Review 2019) 60-61. 
319 ibid 61. 
320 Commission Staff Working Document, Executive Summary of the Impact Assessment, 
accompanying the Proposal for a Damages Directive, para 7. Agreement on the withdrawal of the 
United Kingdom of Great Britain and Northern Ireland from the European Union and the European 
Atomic Energy Community [2019] OJ C384l/01. 
321 Blanca Vila Costa, ‘How to Apply Articles 5(1) and 5(3) Brussels I Regulation to Private 
Enforcement of Competition Law: a Coherent Approach’ in Basedow, Francq and Idot (eds.), 
International Antitrust Litigation (n 4) 26. 
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common contracts and these are the contracts for the sale of goods and contracts 

for the provision of services. However, for its application it is irrelevant whether the 

claim before the court is based on the obligation of delivery of goods, or provision 

of services, or another obligation in the contract.322 Thus, it is easier to establish 

jurisdiction in such cases. Article 7(2) allocates jurisdiction to the courts where the 

harmful event occurred or may occur.  

 

For the purpose of the Regulation the concepts of ‘matters relating to a contract’ 

and ‘matters relating to tort, delict or quasi-delict’ are considered as EU autonomous 

concepts.323 Therefore, they must be interpreted ‘principally by reference to the 

scheme and objectives of the [Regulation], in order to ensure that the latter is given 

full effect’ and is applied uniformly in all Member States of the EU.324 In Kalfelis the 

Court stated that the concept of ‘matters relating to tort, delict or quasi-delict’ should 

cover “all actions which seek to establish the liability of a defendant and which are 

not related to a 'contract' within the meaning of Article [7(1)]” of the Brussels I 

Regulation Recast. The method designated by the Court is one of exclusion.325 It is 

therefore essential to define the concept of ‘matters relating to a contract’ before 

one can apply this exclusionary test. Four years after Kalfelis, in Handte the Court 

stated that the concept of ‘matters relating to a contract’ covers only disputes where 

the national court can identify an obligation ‘freely assumed by one party towards 

another’.326 Therefore, non-contractual or tortious actions are those which seek to 

establish the liability of a defendant and which cannot be characterised as 

contractual. 

 

Despite this exclusionary characterisation process, Vilà Costa identified a trend in a 

large part of the literature and in the documents of the European Commission which 

 
322 Case C-386/05 Color Drack ECLI:EU:C:2007:262, para 26. 
323 Case 189/87 Kalfelis v Schröder and Others ECLI:EU:C:1988:459, para 16. 
324 ibid; Frauhil (n 127), para 22; Case C-26/91 Jakob Handte Co Gmbh v Traitements Mécano-
chimiques des Surfaces SA ECLI:EU:C:1992:268, para 10; Case C-334/00 Tacconi 
ECLI:EU:C:2002:499, para 19. Continuity between the 1968 Convention and the Recast Regulation 
must be ensured whenever their provisions may be regarded as equivalent: Brussels I Regulation 
Recast, Recital 34; CDC (n 304), para 60. 
325 Kalfelis (n 323), para 17; Vila Costa (n 321) 22. 
326 Handte (n 324), para 15. 
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considers actions for private enforcement of competition law, especially damages 

actions, directly as ‘matters relating to tort, delict or quasi-delict’ which should be 

dealt with ‘exclusively’ under Article 7(2).327 However, such an a priori 

characterisation is not compatible with the jurisprudence of the CJEU which gives 

precedence to the contractual characterisation.328  

 

According to the CJEU, the concept of ‘matters relating to a contract’ should be 

interpreted broadly.329 Therefore, for the application of Article 7(1), it suffices to 

identify the existence of an obligation ‘freely assumed by one party towards 

another’330 without it being necessary to identify a contract concluded between the 

parties.331 Jurisdiction is then determined according to the place where that 

particular obligation is to be performed. Furthermore, according to the CJEU, even 

the dispute over the existence of the contract itself is to be considered a contractual 

matter for the purpose of the Regulation (i.e. nullity claims) as that issue is 

‘indispensable in order to enable the national court’ to examine whether it has 

jurisdiction under the Regulation.332 Consequently, Article 7(2) will apply when such 

a ‘freely assumed obligation’ cannot be identified between the parties. ‘From a 

competition law standpoint (…) this means that the concept of contractual matters 

covers all actions in which the concerned parties are the parties to the restrictive 

agreement.’333 

 

Vilá Costa argues that, as long as claims affect the contractual parties,334 the scope 

of Article 7(1) should not be limited to actions for nullity,335 actions for restitution,336 

and actions seeking declarations (of validity), or the performance or non-

 
327 Vila Costa (n 321) 22. 
328 ibid 23. 
329 Case C-27/02 Petra Engler v Janus Versand GmbH ECLI:EU:C:2005:33, para 48. 
330 Handte (n 324), para 15; Engler (n 329), para 50; Tacconi (n 324), para 23; Frauhil (n 127), para 
24. 
331 Tacconi (n 324), para 22; Engler (n 329), para 50. 
332 Case 38/81 Effer Spa v Kantner ECLI:EU:C:1982:79, para 7. 
333 Vila Costa (n 321), 24 (emphasis added). 
334 ibid. 
335 As in Case C-279/06 CEPSA ECLI:EU:C:2008:485. 
336 Vila Costa (n 321) 24: ‘Actions for restitution are generally deemed to be included within the scope 
of Art 5(1) Brussels I Regulation’. 
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performance of  a contractual obligation where the competition law infringement is 

raised as a defence337 (often raised in context of exclusive supply contracts).338 

Likewise, Article 7(1) should apply to actions for damages against a co-contractor 

when the latter bears ‘significant responsibility for the distortion of competition,’339 

notably where the freedom of the weaker party to negotiate the terms of the contract 

was seriously compromised.340  

 

Vilá Costa notes that the latter situation could arise in distribution contracts and 

makes a compelling argument towards considering distribution contracts as 

contracts for the provision of services for the purpose of Article 7(1)(b) of the 

Regulation.341 In consequence, Article 7(1)(b) could allocate jurisdiction to the court 

located where the distributor has or should have fulfilled his obligation.342 For 

contracts not defined in Article 7(1)(b), jurisdiction is allocated pursuant to Article 

7(1)(a). However, applying the latter is more difficult. This is, firstly because the court 

has to identify the place of performance of the obligation in question, on which the 

claim is based. Secondly, it is difficult to identify the obligation in question when the 

claimant is not claiming a breach of contract but claims that the contract itself is in 

breach of Article 101 TFEU ‘regardless of the behaviour of the defendant’.343 One 

solution to these scenarios ‘characterised by the lack of a contractual obligation on 

which the plaintiff’s action is based’ could be to consider the obligation in question 

as the obligation from whose performance the claimant seeks to be exonerated.344 

However, as Vilà Costa notes, in these scenarios there is space for fraudulent forum 

shopping and it would be more satisfactory to set aside Article 7(1) and apply the 

 
337 ibid. 
338 ibid. For example in CEPSA (n 335) and in Courage (n 3). 
339 Courage (n 3), para 31; In para 24 of the same judgment the CJEU states that any individual can 
rely on a breach of Article 101 TFEU even if he is party to the restrictive agreement within the 
meaning of that Article; Vila Costa (n 321) 24. 
340 Courage (n 3), para 33. 
341 Vila Costa (n 321) 24-25. 
342 ibid 25; Case C-19/09 Wood Floor Solutions Andreas Domberger ECLI:EU:C:2010:137, para 34: 
in commercial agency contracts ‘it is the commercial agent who performs the obligation which 
characterises that contract and who, for the purpose of applying the second indent of Article 5(1)(b) 
of the regulation, provides the services’ (emphasis added). 
343 Vila Costa (n 321) 26. 
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general rule in Article 4 instead.345 The general rule provides that persons domiciled 

in a Member State of the EU should be sued in that Member State.  

 

Other authors argued that the wording of the Rome Regulations also support the 

argument that not all competition law claims should be treated as arising out of 

tort.346 Article 6(3)(a) of the Rome II Regulation refers to the ‘law applicable to a 

non-contractual obligation arising out of a restriction of competition’.347 

Consequently, Rome I Regulation applies to competition law actions involving 

contractual obligations.348 However, it was not clear, at that time, whether the 

distinction in the Rome II Regulation is linked to the nature of the relations between 

the parties or whether anti-trust damages actions should always be treated as 

tortious claims ‘irrespective of the source of the restriction’.349 Section 4.2.1 shows 

that the more recent judgments of the CJEU have clarified the distinction between 

contractual and non-contractual competition law actions. The Court clarified that 

some competition law actions must be characterised as contractual for the purpose 

of the Brussels I Regulation Recast.  

 

4.2.1 Limits of Article 7(1): two types of previous contractual relationships between 

litigants 

 

This author agrees with the argument of Vilà Costa summarised above. Namely that 

for the purpose of applying Article 7(1) all claims arising between parties to an anti-

competitive agreement, including damages actions, should be considered 

contractual matters. However, this author considers it necessary to clarify what 

types of previous contractual relationships trigger the application of Article 7(1). 

Recent case-law of the CJEU confirms Vilà Costa’s argument and, also, clarifies the 

boundaries of Article 7(1). This author argues that it is essential to distinguish 

 
345 ibid. 
346 Sylvaine Poillot-Peruzzetto, Dominika Lawnicka, ‘Relevance of the Distinction between the 
Contractual and Non-Contractual Spheres (Jurisdiction and Applicable Law)’ in Basedow, Francq 
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between two types of previous contractual relationships. Firstly, when the litigants 

are both parties to the same anti-competitive agreement out of which the victim has 

suffered loss – a Courage350 or Apple351 situation. Secondly, when the litigants are 

parties to a valid contract (from the competition law standpoint) but one party 

(usually the seller in a sale of goods contract) is, or becomes, a party to a separate 

restrictive agreement that harms the co-contractor to the valid contract – a CDC352 

situation. In the first scenario, damages actions should be characterised as 

contractual matters and, in the latter, as tortious.   

 

This chapter draws on recent CJEU judgments to support the distinction made by 

Vilà Costa and to highlight the different characterisation of claims considering the 

two types of relevant contractual relationships. Section 4.2.1.1 analyses the logic of 

the CJEU in interpreting the scope of general jurisdiction clauses included in 

contracts concluded between parties to a claim for damages based on Articles 101 

and 102 TFEU.353 Section 4.2.1.2 identifies an a priori characterisation by the CJEU 

as ‘matters related to a contract’ of all claims for the determination of which it is 

necessary to interpret the contract between the litigants.354 

 

Drawing a clear distinction between different types of contractual relationships is 

necessary to ensure the objectives of the Brussels I Recast are not undermined. 

The Regulation aims to strengthen the legal protection of persons established within 

the EU and therefore establishes common rules on jurisdiction in order to achieve 

‘the greatest possible degree of legal certainty’ in the civil and commercial field.355 

Therefore, ‘the rules on special and exclusive jurisdiction and those relating to 

prorogation of jurisdiction’356 which are derogating from the general principle 

established in Article 4 ‘must not lead to an interpretation going beyond the 

situations envisaged’ by the Regulation.357 Consequently, the interpretation of the 

 
350 Courage (n 3). 
351 Case C-595/17 Apple Sales International and Others ECLI:EU:C:2018:854. 
352 CDC (n 304). 
353 CDC (n 304) and Apple (n 351). 
354 Case C-548/12 Brogsitter ECLI:EU:C:2014:148. 
355 Handte (n 324), paras 11-12. 
356 ibid, para 14 (emphasis added). 
357 ibid, para 14. 
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derogatory rules must be ‘foreseeable’,358 and, should ‘enable a normally well-

informed defendant reasonably to predict before which courts, other than those of 

the State in which he is domiciled, he may be sued’.359 

 

Therefore, the requirement of ‘foreseeability’ is inherent in the interpretation of all 

grounds of jurisdiction provided by the Regulation. It is, however, not a precondition 

for the application of the jurisdictional grounds. It is one of the objectives of the 

Regulation which need to be taken into account when defining the autonomous 

concepts of the Regulation such as matters relating to a contract/tort.360  

 

4.2.1.1 CJEU interpretation of general jurisdiction clauses 

 

The chronological order of the CJEU judgments establishing the distinction between 

what is and what is not covered by Article 7(1) is Courage,361 CDC362 and Apple.363 

However, in the interest of coherent presentation CDC is examined first.  

 

In CDC none of the claimants were parties to anti-competitive agreements. 

However, all defendants were members of a cartel ‘limiting and/or controlling 

production, allocating markets and customers and fixing and monitoring prices’.364 

CDC, a claims aggregation vehicle, brought an action for damages by virtue of 

claims for damages which were transferred to it by 71 undertakings – co-contractors 

of the cartelists.365  Several of the sale of goods contracts contained jurisdiction 

clauses. Thus, the Court stated that, before assigning jurisdiction, the national court 

must determine if the claim in the main proceedings falls within the scope of the 

jurisdiction agreement.366  

 

 
358 ibid, para 19. 
359 ibid, para 18. 
360 Text to n 323-324. 
361 Courage (n 3).  
362 CDC (n 304). 
363 Apple (n 351). 
364 CDC (n 304), para 10. 
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The Court was asked whether the scope of the jurisdiction clause in this case could 

exclude ‘the jurisdiction of a court with international jurisdiction under Article 5(3) 

and/or Article 6(1) of that regulation’.367 In other words, whether the contractual 

clauses on prorogation of jurisdiction that refer to future disputes arising out of 

‘contractual relationships’, cover tortious actions within the meaning of Article 5(3) 

(now Article 7(2)). 

 

The Court, firstly, clarified that, notwithstanding the previous contractual 

relationships between cartelists and victims, the actions for damages must be 

characterised as tortious actions.368 That is because: 

(…) the event giving rise to the alleged loss did not consist in a 
potential breach of contractual obligations, but in a restriction of the 

buyer’s freedom of contract as a result of that cartel in the sense 

that that restriction prevented the buyer from being supplied at a 

price determined by the rules of supply and demand.369  

Then it examined whether the jurisdiction clauses referring to future disputes arising 

from the ‘contractual relationship’ and included in several contracts for the sale of 

goods to which the victims were parties, can cover actions for damages resulting 

from a cartel agreement distinct from the contract for the sale of goods. In other 

words, whether the claim of the victim is a ‘matter relating to a contract’ and is 

covered by the clause. 

 

In defining the scope of the jurisdiction clause, the Court placed particular emphasis 

on the foreseeability of the claim. The Court stated that: 

[68] A jurisdiction clause can concern only disputes which have 

arisen or which may arise in connection with a particular legal 

relationship, which limits the scope of an agreement conferring 

jurisdiction solely to disputes which arise from the legal relationship 

 
367 ibid, para 57. 
368 ibid, para 69. 
369 ibid, para 43. 
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in connection with which the agreement was entered into. The 

purpose of that requirement is to avoid a party being taken by 

surprise by the assignment of jurisdiction to a given forum as 

regards all disputes which may arise out of its relationship with the 

other party to the contract and stem from a relationship other than 

that in connection with which the agreement conferring jurisdiction 

was made. 

[69] In the light of that purpose, the referring court must, in 

particular, regard a clause which abstractly refers to all disputes 

arising from contractual relationships as not extending to a dispute 

relating to the tortious liability that one party allegedly incurred as a 

result of its participation in an unlawful cartel. 

[70] Given that the undertaking which suffered the loss could not 

reasonably foresee such litigation at the time that it agreed to the 

jurisdiction clause and that that undertaking had no knowledge of 

the unlawful cartel at that time, such litigation cannot be regarded 

as stemming from a contractual relationship.370  

Therefore, a general jurisdiction clause referring to all disputes arising from 

contractual relationships could concern only claims connected with the contractual 

relationship. The concept of contractual claims does not include claims for damages 

arising from an anti-competitive agreement to which only one of the litigants is a 

party since such claim is not contractual, nor foreseeable by the victim at the 

moment the jurisdiction clause was agreed. However, if the parties had referred in 

the jurisdiction clause to disputes concerning liability incurred as a result of an 

infringement of competition law, the clause would have allowed a derogation from 

Article 7(2).371 This is not because the claim would be considered contractual but 

because the parties would have expressly agreed on future competition law 

litigation. 

 

 
370 ibid, paras 68-70 (emphasis added). 
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Consequently, competition damages actions between contractual parties cannot be 

considered contractual if the litigants are not co-contractors to the anti-competitive 

agreement out of which harm was suffered. Furthermore, a general jurisdiction 

clause cannot cover competition litigation which is not contractual and is not 

foreseeable at the moment the clause is agreed.  

 

The more recent judgment in Apple372 involved a similar situation to Courage. 

Courage is considered as the birth of the EU right to damages arising from 

infringements of EU competition law. In Courage the CJEU decided that  it should 

be open to ‘any individual to claim damages for loss caused to him by a contract or 

conduct liable to restrict or distort competition’373 even if the claimant is a party to 

that restrictive agreement.374 However, the national court may deny such a right to 

the party that bears ‘significant responsibility for the distortion of competition’.375 

This arises when one party entering the contract is in a markedly weaker position 

‘than the other party, such as seriously to compromise or even eliminate his freedom 

to negotiate the terms of the contract and his capacity to avoid the loss or reduce its 

extent’.376 

 

In Courage, the litigants were parties to a vertical anti-competitive agreement 

(contrary to Article 101 TFEU) to which the claimant had no power to negotiate the 

anti-competitive terms, and arising out of which, the claimant suffered loss. The 

distributor brought a damages action against the supplier. The question addressed 

to the Court did not concern the contractual/tortious characterisation of the claim. It 

concerned the availability of the right to damages between parties to the anti-

competitive agreement. However, a similar situation arose in Apple in the context of 

an Article 102 TFEU infringement. Thus, Courage and Apple together illustrate a 

contractual competition law claim in the context of both Articles 101 and 102 TFEU. 
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In Apple the damages action was brought by a distributor against a supplier and 

was based on an Article 102 TFEU infringement. The contract binding the parties 

contained a jurisdiction clause which did also not refer expressly to liability incurred 

as a result of infringements of competition law.377 However, in contrast to CDC, both 

litigants were parties to the anti-competitive agreement and the Court reached a 

contrasting decision. It stated that: 

28 (…) while the anti-competitive conduct covered by Article 101 

TFEU, namely an unlawful cartel, is in principle not directly linked 

to the contractual relationship between a member of that cartel and 

a third party which is affected by the cartel, the anti-competitive 

conduct covered by Article 102 TFEU, namely the abuse of a 

dominant position, can materialise in contractual relations that an 

undertaking in a dominant position establishes and by means of 

contractual terms.378 

29      It must therefore be stated that, in the context of an action 

based on Article 102 TFEU, taking account of a jurisdiction clause 

that refers to a contract and ‘the corresponding relationship’ cannot 

be regarded as surprising one of the parties within the meaning of 

the case-law mentioned at paragraph 22 of the present 

judgment.379 

Unlike CDC this dispute arose ‘in connection with’ and ‘from’ the particular legal 

relationship in connection with which the jurisdiction agreement was entered into.380 

This is because the infringement has materialised in the terms of the contract 

between the parties out of which the victim has suffered harm. Therefore, a 

consequent action for damages must be considered as contractual and foreseeable 

for the parties.  
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In essence, the Court decided that actions for damages between parties to the same 

anti-competitive agreement must be considered as contractual and foreseeable for 

the purpose of Article 25 of the Regulation (concerning prorogation of jurisdiction). 

Using the same logic this author cannot find a justification for not regarding a similar 

action as contractual and foreseeable even in absence of a jurisdiction agreement. 

This is for the purpose of applying Article 7(1) allocating jurisdiction in contractual 

matters. Furthermore, this conclusion can be extended by analogy to a similar 

factual situation arising under Article 101 TFEU. This can be exemplified by 

Courage. In Courage an infringement of Article 101 TFEU has materialised in the 

terms of the contract between the litigants, a contract to which the victim had little 

influence to negotiate the anti-competitive terms.381 Future damages action based 

on Article 101 TFEU between such parties should be characterised as contractual 

both for the purpose of Article 7(1) and 25 of the Brussels I Recast. 

 

In light of this, Article 7(1) of the Regulation could cover a Courage or an Apple 

factual situation where the competition law infringement materialised in the terms of 

the contract between the litigants. Article 7(2) could cover situations where the 

infringement materialised not in the contract between the litigants, but, instead in 

the contract concluded by one litigant and a third party to the contract between the 

litigants. This argument is consistent with the two steps test established in Kalfelis 

and Handte judgments.382 Moreover, it interprets the autonomous concepts of the 

Recast Regulation in light of the principle of legal certainty and the case-law of the 

CJEU. 

 

4.2.1.2 Article 7(1) covers all claims where the interpretation of the contract is 

‘indispensable’ in reaching a decision  

 

The distinction made between, on the one hand, a Courage/Apple situation and, on 

the other hand, a CDC type situation finds support not only in the CJEU 

interpretation of jurisdiction clauses, but, also directly in the CJEU interpretation of 

 
381 Courage (n 3), para 33. 
382 Discussed at the beginning of Section 4.2. 
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the application of Article 7(1). Brogsitter involved two contractual parties where the 

claimant brought an action in Germany (under German law) against a Swiss 

defendant, on the basis of a breach of exclusivity clause provided for in the contract 

and which, under German law, gave rise to tortious liability.383 The question referred 

to the Court was whether, regardless of the characterisation of the German law, the 

claim should be considered as a matter ‘relating to a contract’ for the purpose of 

Article 7(1) of the Brussels I Recast Regulation. 

 

The Court restated that the concepts of ‘matters relating to tort’ and ‘matters relating 

to contract’ have an autonomous meaning for the purpose of the Regulation.384 

Therefore, regardless of the national characterisation, the national court must first  

examine whether the claim has a contractual nature.385 However, where the 

interpretation of the contract which links the defendant to the applicant is 

indispensable to establishing the lawful or unlawful nature of the conduct 

complained of by the applicant, the claim must be a priori considered as one ‘relating 

to a contract’.386 

 

It is true that in a Courage type situation the harm suffered by the victim does not 

arise from a breach of contract, but, from the illegality of the contract itself. Similarly, 

in an Apple situation the damages arise from the abuse and the abusive contractual 

terms rather than from a breach of contract. However, in both situations, the victim 

is a party to a contract breaching Article 101 TFEU and/or 102 TFEU, the illegality 

of which has caused it harm. Thus, if the victim seeks compensation for harm 

caused by the competition infringement, the interpretation of the contract binding 

the litigants (the contract in which the infringement has materialised) is arguably 

indispensable to the national court in reaching a decision. Therefore, damages 

actions in these situations should be considered as ‘matters relating to a contract’ 

for the purpose of the Recast Regulation, notwithstanding the tortious 
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characterisation offered by lex fori,387 or, the fact that the claim was brought by the 

claimant on the basis of tortious liability.388 In such scenarios (where the claim is 

based not a breach of a contractual obligation but on the illegality of the contract) 

there may be room for fraudulent forum shopping in the application of Article 7(1) 

which uses the ‘obligation in question’ to allocate jurisdiction.389 Although Vilà Costa 

proposed the use of Article 4 instead of Article 7(1) in these scenarios, in reality, the 

claimant is not hindered from using the option provided by Article 7(1). 

 

Moreover, in a CDC type situation (where only one litigant is party to an anti-

competitive agreement) the interpretation of the contract between the litigants is not 

indispensable to the court in reaching a decision on damages. The CJEU stated in 

Apple that a cartel infringement is ‘not directly linked to the contractual relationship 

between a member of that cartel and a third party which is affected by the cartel’.390 

The CDC judgment itself characterises the liability incurred by one contracting party 

to a secret cartel towards third parties as tortious liability.391 

 

4.2.1.3 Preliminary Conclusion: when do previous contractual relationships between 

litigants matter for the purpose of Article 7(1)? 

 

Damages actions fall under the scope of Article 7(1) when the EU competition law 

infringements on which they are based have materialised in the contractual 

relationship between the litigants. Both Articles 101 and 102 TFEU infringements 

can materialise in the contractual terms as is exemplified by the Courage and Apple 

factual situations. Moreover, it was established in Courage that where one of the 

contractual parties bears significant responsibility for the infringements the weaker 

party has the right to seek damages.392 It is argued that a claim for compensation 

should be characterised as contractual and foreseeable, even if it is based on the 
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389 Text to nn 342-345. 
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illegality of the contract, and, not necessarily on a breach of a contractual obligation. 

This argument is based on the interpretation of the general jurisdiction clauses by 

the CJEU in CDC and Apple, and, on the interpretation of Article 7(1) in Brogsitter.393 

 

Thus, in addition to Article 4 (general rule), damages actions between parties to the 

same anti-competitive agreement may be brought pursuant to the rule in Article 7(1). 

This is not the case in a CDC situation where the anti-competitive agreement is 

distinct from the contract between the litigants. In the latter scenario, the victim may 

bring a compensatory action on the basis of Article 4 or Article 7(2) of the Recast 

Regulation. This conclusion challenges the trend identified by Vilà Costa in the 

literature and in the Commission’s documents of considering damages actions 

exclusively as tortious actions. Moreover, the conclusion is consistent with the two 

step exclusionary test established in the Kalfelis and Handte judgments.394 

 

The next ground of jurisdiction analysed is Article 25 which deals with prorogation 

of jurisdiction. Considering the analysis of the general jurisdiction clauses examined 

in CDC and Apple the author considers it opportune to analyse briefly the application 

of Article 25 before continuing with the analysis of more complex jurisdictional 

grounds.  

 

4.2.2 Article 25 – Prorogation of jurisdiction  

 

It is appropriate to highlight here the extent to which a jurisdiction agreement can 

allocate jurisdiction in litigation based on EU competition law infringements. The 

answer relies on the CJEU logic in CDC and Apple analysed above, but, which can 

be better understood looking backwards.  

 

Article 25 allows parties to derogate from the general rule provided in Article 4 of 

the Regulation (domicile of the defendant) as well as from the special jurisdiction 

 
393 CDC (n 304); Apple (n 351); Brogsitter (n 354). 
394 Discussed at the beginning of Section 4.2. 
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rules provided in Articles 7 and 8 of the Recast Regulation.395 The chosen court 

shall have exclusive jurisdiction unless otherwise specified by the parties.396 The 

CJEU decided that if the choice of jurisdiction satisfies the requirements of Article 

25 national courts cannot disregard the choice of the parties: 

(…) solely on the ground that it considers that the court with 

jurisdiction under that clause would not give full effect to the 

requirement of effective enforcement of the prohibition of cartel 

agreements by not allowing a victim of the cartel to obtain full 

compensation for the loss it suffered. On the contrary, it must be 

considered that the system of legal remedies in each Member 

State, together with the preliminary ruling procedure provided for in 

Article 267 TFEU, affords a sufficient guarantee to individuals in 

that respect.397  

It was underlined by the CJEU in CDC that the jurisdiction clause may cover only 

disputes that were reasonably foreseeable at the moment the jurisdiction agreement 

was concluded.398 However, AG Wahl opined in Apple, and, was confirmed by the 

Court, that the CDC judgment did not intend to limit the use of jurisdiction 

agreements to situations where the parties expressly refer to antitrust litigation, but, 

it is for the national court to determine the scope of the jurisdiction clause.399 CDC 

only requires that parties refer expressly or impliedly in the jurisdiction clause to 

future antitrust litigation.400 

 

To determine whether a general jurisdiction clause covers antitrust litigation the key 

principle is that of predictability.401 If the injured party could not have reasonably had 

 
395 CDC (n 304), para 59; Case C-24/76 Estasis Salotta v Ruewa ECLI:EU:C:1976:177, para 7; 
Fitchen, ‘Allocating Jurisdiction’ (n 4) 389. 
396 Brussels I Regulation Recast, art 25(3). 
397 CDC (n 304), para 63. 
398 ibid, para 70 (emphasis added). 
399 C-595/17 Apple Sales International and Others ECLI:EU:C:2018:541, Opinion of AG Wahl, para 
54; Apple (n 351), para 30. 
400 Apple (n 351), para 30. 
401 Miguel Sousa Ferro, ‘Apple (C-595/17): ECJ on jurisdiction clauses and private enforcement: 
“Multinationals, go ahead and abuse your distributors”?’ (Competition Policy International, 31 
October 2018)  
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knowledge of the anti-competitive practice at the moment the agreement was 

concluded, then it could not have agreed to resolve future disputes arising from that 

anti-competitive practice under the jurisdiction clause.402 An unknown cartel is not 

connected to the relationship governed by the contract.403 

 

It was argued in 4.2.1.1 that the Apple judgment indirectly confirms that where the 

competition law infringement materialised in the contractual terms between the 

litigants, then, a general jurisdiction clause should cover future antitrust disputes in 

relation to that infringement and between those contractual parties. That is the case 

both in the context of Article 101 and 102 TFEU infringements. Thus, a jurisdiction 

agreement referring to all future disputes arising in connection with the contractual 

relationship impliedly covers future antitrust disputes where the infringement 

materialised in the terms of the contract such as in an Apple or Courage factual 

situation. 

 

The possibility of arguing that in a CDC situation the general jurisdiction agreement 

between the litigants impliedly covers antitrust damages actions has not been ruled 

out. However, it is highly unlikely that a clause referring to future disputes arising in 

connection with the contractual relationship may cover tortious liability incurred by 

one party from its participation in a cartel agreement with a third party. Following the 

CDC judgment, it is more likely that a jurisdiction agreement can only cover tortious 

liability incurred from a competition law infringement only if the parties expressly 

referred to such litigation.404 

 

In a nutshell, a general jurisdiction clause may impliedly cover competition law 

damages actions in an Apple or Courage situation. Damages actions in a CDC 

situation may only be covered by an express jurisdiction agreement.  

 

 
<https://www.competitionpolicyinternational.com/apple-c-59517-ecj-on-jurisdiction-clauses-and-
private-enforcement-multinationals-go-ahead-and-abuse-your-distributors/#_edn16> accessed 1 
November 2018, 4; Apple (n 399), Opinion of AG Wahl, para 64. 
402 Sousa Ferro, ‘Apple’ (n 401) 4. Apple (n 351), para 24; CDC (n 304), para 70;  
403 Sousa Ferro, ‘Apple’ (n 401) 4. 
404 CDC (n 304), para 71 (emphasis added). 
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4.3 Grounds of jurisdiction that can be used in competition law litigation 
 

Section 4.2 deals only with the first step of the PIL method of allocation of jurisdiction 

which is characterising the claim as either contractual or tortious for the purpose of 

the Brussels I Recast. The second step is applying the relevant PIL rule in order to 

identify the forum most closely connected to the dispute which is through a 

‘connecting factor’ provided in the PIL rule. The general connecting factor provided 

in Article 4 of the Regulation is the domicile of the defendant. However, derogations 

from that rule are allowed under the special jurisdiction rules from Articles 7 and 8 

of the Regulation. 

 

The use of the special rules requires special and specific circumstances. Derogation 

from Article 4 is justified: 

(…) on the existence of a particularly close connecting factor 

between the dispute and courts other than those of the State of the 

defendant's domicile which justifies the attribution of jurisdiction to 

those courts for reasons relating to the sound administration of 

justice and the efficacious conduct of proceedings.405 

However, none of the relevant articles in the Regulation pay specific attention to the 

necessities of competition law litigation. Therefore, Section 4.3 examines whether 

the CJEU has satisfactorily tailored the application of the relevant jurisdictional 

grounds to the particularities of competition law litigation in order to support the 

complementary role of damages actions. Application of the relevant rules must be 

understood as identifying the connecting factor and allocating jurisdiction. Articles 

4, 7(1), 7(2), 8(1), 17-18, and 7(5) will be examined next. 

 

 

 

 
405 Case C-68/93 Shevill and Others v Press Alliance ECLI:EU:C:1995:61, para 19; Case C-21/76 
Handelskwekerij Bier v Mines de Potasse d'Alsace ECLI:EU:C:1976:166, para 11. 
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4.3.1 Article 4 – General Jurisdiction Rule 

 

The general rule in the Brussels I Recast Regulation is Article 4. It provides that: 

‘Subject to this Regulation, persons domiciled in a Member State 

shall, whatever their nationality, be sued in the courts of that 

Member State.’  

Article 4 aims to provide legal certainty to possible defendants regarding the courts 

where they may be sued. However, the claimant may choose to bring the claim in 

one of the alternative forums provided in Articles 7 and 8 of the Regulation which 

set out grounds for special jurisdiction. Moreover, Article 4 may be derogated from 

by means of a jurisdiction agreement provided in Article 25 of the Regulation.406 

 

There are situations when, even under Article 4 there may be multiple forums where 

the claimant may start litigation. Article 63 of the Regulation provides that a company 

or other legal person or association of natural or legal persons is domiciled at the 

place where it has its (a) statutory seat; (b) central administration; or (c) principal 

place of business.  

 

In general, identifying the domicile of the defendant does not raise particular 

challenges for competition law litigation. Nonetheless, one important question in the 

competition law context which is connected to the domicile of the defendant, is 

whether the damages action may be brought at the domicile of a defendant which 

is not an addressee of the infringement decision of the public enforcer (NCA or the 

Commission). However, that question is more relevant for the application of Article 

8(1) of the Regulation and it is examined later.  

 

 

 

 

 
406 Article 25 was discussed in Section 4.2.2. 
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4.3.2 Article 7(1) – Special Jurisdiction in ‘matters relating to a contract’ 

 

Article 7(1)(a) provides that: 

A person domiciled in a Member State may be sued in another 

Member State:  

(1) (a) in matters relating to a contract, in the courts for the place of 

performance of the obligation in question;  

 

There are no relevant judgments of the CJEU in the period examined by this 

research that deal with the application of Article 7(1) in the context of competition 

law.407 More accurately, there are judgments which define the contractual scope of 

the article and these were analysed above in Section 4.2. However, the CJEU has 

not yet addressed the issue of identifying the connecting factor necessary for the 

application of Article 7(1) in a competition law damages action. In contrast, the next 

section will show that the CJEU clarified, on several occasions, the identification of 

the connecting factor in the context of Article 7(2). Hence, the analysis in Section 

4.3 is focused on tortious litigation because it has received particular attention from 

the CJEU. 

 

Article 7 of the Regulation does not provide rules specifically for competition law 

litigation. Therefore, the interpretation of the CJEU is necessary for determining the 

extent to which the rules in Article 7(1) can accommodate the requirements of 

competition law litigation. In the absence of such interpretation this author has to 

speculate if Article 7(1) will help litigants in such claims. 

 

The general rule for the application of Article 7(1) is that it is necessary to identify 

the place of performance of the ‘obligation in question’.408 For that purpose, the 

national court should consider the obligation which corresponds to the contractual 

 
407 Section 1.2 stated that the legal and jurisprudential developments are incorporated up to 12 
December 2019. 
408 Brussels I Regulation Recast, art 7(1)(a). 
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right on which the plaintiff's action is based.409 This means that the place of 

performance is not unique for the entire contract, and, different principal obligations 

may be dealt with by different courts.410 However, where the dispute concerns a 

number of obligations that form the basis of the same claim, it will be the principal 

obligation which determines the jurisdiction of the court for all accessory claims.411 

 

Article 7(1)(b), however, ‘centralises’ litigation for obligations arising out of the two 

most common types of contracts. It identifies the place of performance of the 

‘obligation in question’ for contracts for the sale of goods and provision of services. 

The Court has clarified that the independent linking factor identified by Article 7(1)(b) 

applies to all claims founded on the same contract, and, not only to claims founded 

on the obligation of delivery,412 or on the obligation of provision of services.413 Where 

point (b) does not apply point (a) applies.414 

 

Section 4.2 concluded that Article 7(1) should cover damages actions in a Courage 

or Apple factual situation. These are damages actions against a contractual party 

that bears significant, or full, responsibility for the infringement.415 This situation is 

met frequently in the context of distribution contracts where the infringement of 

competition law can be imputed primarily to the supplier.416 Vila Costa presents a 

compelling argument for considering distribution contracts as contracts for the 

provision of services.417 This argument is based on Recital 17 of Rome I Regulation 

which defines distribution contracts as services contracts and provides that the 

concepts of ‘provisions of services’ and sale of goods’ should be interpreted in the 

same way for the purpose of Rome I Regulation and Brussels I Regulation.418 For 

 
409 Case 14/76 De Bloos v Bouyer ECLI:EU:C:1976:134, para 13. 
410 Matthias Lehman, Eva Lein, Pippa Rogerson and Marie-Elodie Ancel, ‘Special Jurisdiction’ in 
Dickinson, Lein, James (eds), The Brussels I Regulation Recast (n 122), 151-152, para 4.57.   
411 Case 266/85 Shenavai v Kreischer ECLI:EU:C:1987:11, para 19. 
412 Color Drack (n 322), para 26. 
413 Vila Costa (n 321) 24. 
414 Brussels I Regulation Recast, art 7(1)(c). 
415 Courage (n 3), paras 31 and 33; Apple (n 351), paras 8-19. 
416 Vilà Costa, (n  321) 24-25; Danov, ‘Jurisdiction in Cross-Border EU Competition Law Cases’ (n 
304) 171; Apple (n 351), para 28. 
417 Vila Costa (n  321) 25. 
418 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on 
the law applicable to contractual obligations (Rome I) [2008] OJ L 177/6, Recital 17. Also Recital 7 
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services contracts, Article 7(1)(b) of the Recast Regulation allocates jurisdiction at 

the place where the services were provided or should have been provided. Thus, 

the relevant obligation is the obligation of the distributor.419 Consequently, all 

disputes in connection with the contract will be brought in that jurisdiction. 

 

Although Article 7(1)(b) increases legal certainty concerning the place where the 

contractual disputes may be litigated, in practice, its application is not always 

straightforward. For example, when the case involves a variety of services of 

intangible nature.420 Wood Floor involved an action for the termination of an agency 

contract where the agent generated turnover in several Member States.421 The 

CJEU stated that, in absence of contractual stipulations identifying the place of 

performance, the national court should identify the place where most of the services 

have been provided, and failing that, the performance place should be established 

at the agent’s domicile.422 This interpretation, in practice, creates a rule allowing the 

claimant to sue at its own domicile which runs counter to the policy against forum 

actoris which underpins the Regulation.423 

 

Therefore, the fact that distribution contracts fall under the clearer rule of Article 

7(1)(b) does not always result in a more straightforward enforcement of competition 

law damages action. It may still be difficult to identify a single place of performance 

of the obligation of the distributor. Further difficulties may be expected in contracts 

involving an obligation to refrain from a certain action, for example an obligation not 

to compete.424 The CJEU has stated that Article 7(1) is inapplicable where the 

 
which provides the need for consistent interpretation of the scope and provisions of the Rome I 
Regulation with the Brussels I Regulation. 
419 Vila Costa (n 321) 25. 
420 Matthias Lehman, Eva Lein, Pippa Rogerson and Marie-Elodie Ancel (n 410) 154, para 4.66. 
421 Wood Floor (n 342), para 12. 
422 ibid, paras 40-42. 
423 Matthias Lehman, Eva Lein, Pippa Rogerson and Marie-Elodie Ancel (n 410) 140-141, paras 
4.26-4.27, and 154-155, para 4.68. The application of Article 7 shall not lead to the court at the 
claimant’s domicile as confirmed by the CJEU in: Case C-364/93 Marinari v Lloyd’s Bank 
ECLI:EU:C:1995:289, para 13; Case C-220/88 Dumez  France SA and Tracoba SARL v Hessische 
Landesbank and others ECLI:EU:C:1990:8, para 18; Case C-220/88 Dumez  France SA and 
Tracoba SARL v Hessische Landesbank and others ECLI:EU:C:1989:595, Opinion of AG Darmon, 
para31; Case C-168/02 Kronhofer ECLI:EU:C:2004:364, para 20.  
424 Matthias Lehman, Eva Lein, Pippa Rogerson and Marie-Elodie Ancel (n 410) 152, para 4.59. 
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obligation not to do something is not subject to geographical limitations.425 

Moreover, it is even more difficult to identify the ‘place of performance’ when the 

claim is not based on a breach of contractual obligation, but is based on the illegality 

of the contract as such.426 In this case, Vilà Costa argued that it may be wiser to set 

aside Article 7 and apply Article 4 instead.427 

 

One can expect that in cases where (i) there is a considerable lack of clarity 

surrounding the identification of the place of performance of the ‘obligation in 

question’ (whether in the application of paragraph (a) or (b) of Article 7(1)) or (ii) 

when the actual application of Article 7(1) is questioned, parties will expend 

considerable resources on assigning jurisdiction to the court they consider most 

favourable. In competition law claims, this lack of clarity will have a significant 

influence on the shape of litigation. Parties will show strong preference for some 

jurisdictions given the differences in the applicable (procedural) law, and, the track 

record of the national courts in dealing with complex competition law cases and in 

delivering an effective remedy.428 

 

In conclusion, one must welcome the clarifications of the CJEU surrounding the 

contractual nature of competition law actions.429 Nonetheless, it is questionable if 

the current application of Article 7(1) will truly be of any help for enforcing damages 

actions, or, if it will create more obstacles for the claimant. Article 4 may be a safest 

option for the claimant. However, the latter will give a home advantage to the 

defendant which is also the alleged infringer of competition law. This could 

discourage some claimants from seeking compensation, especially where the level 

of individual harm is not significant enough to motivate the claimant. 

 

 
425 Case C-256/00 Besix ECLI:EU:C:2002:99, para 55. 
426 Vila Costa (n 321) 26. Text to nn 342-345. 
427 Vila Costa (n 321) 26. 
428 Danov, ‘Cross-Border Aspects of EU Competition Law Enforcement’ (n 317) 200-209. The factors 
that influence the choice of forum were mentioned in Section 4.1. Text to nn 313-319 in Section 4.1. 
429 Examined in Section 4.2. 
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4.3.3 Article 7(2) – Special Jurisdiction in ‘matters relating to tort, delict or quasi-

delict’ 

 

     Article 7(2) provides that:  

7. A person domiciled in a Member State may be sued in another 

Member State:  

(…)  

(2) in matters relating to tort, delict or quasi-delict, in the courts for 

the place where the harmful event occurred or may occur’.430  

Kalfelis clarified that the concept of ‘matters relating to tort, delict or quasi-delict’ can 

cover ‘actions which seek to establish the liability of a defendant and which are not 

related to a 'contract' within the meaning of Article 7(1).431 Therefore, it was argued 

in Section 4.2 that Article 7(1) does not cover EU competition law claims, in a CDC 

factual situation (when the infringement on which they are based has not 

materialised in the contractual relationship between the litigants). Similarly, it does 

not cover claims where previous contractual relationships are absent between 

litigants, for example, claims between the producer and the consumer at the end of 

the distribution chain. These situations are covered by Article 7(2) which can be 

used alternatively to Article 4. 

 

In contrast to the application of Article 7(1), there are important clarifications in the 

CJEU jurisprudence concerning the application of Article 7(2) in the field of EU 

competition law. The focus of this section is on the clarifications brought by recent 

judgments to the process of identifying the connecting factors in the context of both 

Articles 101 and 102 TFEU infringements. This section will also analyse the 

applicability of Article 7(2) in situations involving ‘passing-on of overcharges’ and 

‘umbrella damages’. These issues are specific to competition law litigation, and, are 

 
430 Brussels I Regulation Recast, art 7(2) (emphasis added). 
431 Kalfelis (n 324), para 17. 
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interesting because they raise particular concerns for allocation of jurisdiction in 

damages actions. 

 

4.3.3.1 General rule for applying Article 7(2): C-21/76 Bier and C-68/93 Shevill 

 

The Court established early on that the expression ‘place where the harmful event 

occurred’ covers both the place where the damage occurred (locus damni) and the 

place of the event giving rise to it (locus delicti commissi) where the two places are 

not identical.432 It is worth restating that the derogation from Article 4 is allowed on 

the basis of ‘the existence of a particularly close connecting factor between the 

dispute and courts other than those of the State of the defendant's domicile’.433 The 

justification for allocating jurisdiction to those courts is the ‘sound administration of 

justice and the efficacious conduct of proceedings.’434 Therefore, in addition to the 

rule in Article 4, the claimant may start litigation in any of the jurisdictions covered 

by Article 7(2) which, due to its close connection to the claim, can ensure the 

objectives of the Regulation.  

 

Nonetheless, the sound administration of justice also requires that, depending on 

the connecting factor which attributes jurisdiction, the court should have different 

powers in cases involving EU wide damages.435 In Shevill the Court decided that 

when the locus delicti is situated in one Member State but the injury (locus damni) 

occurred in several Member States, it is only the court at the place of the event 

giving rise to the damage that has jurisdiction to hear the action for damages for all 

the harm caused by the unlawful act (locus delicti).436 The sound administration of 

justice requires the courts at the locus damni to have jurisdiction as they are 

‘territorially the best placed to assess (…) and to determine the extent of the 

 
432 Bier (n 405), paras 24-25. 
433 Shevill (n 405), para 19; Bier (n 405), para 11. 
434 ibid. 
435 Shevill (n 405), paras 24-31. 
436 ibid, paras 25 and 31. 
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corresponding damage’.437 However, such courts can rule ‘solely in respect of the 

harm caused in the State of the court seised’.438 

 

The Shevill rule can have a serious negative impact on the attractiveness and 

effectiveness of competition law damages actions. This is because most 

competition law actions involve elements located in different Member States. In 

particular, the harm may be suffered in several jurisdictions. The potential difficulties 

posed by the Shevill rule are severe, especially in cartel infringements where it may 

be very difficult or impossible to identify the event giving rise to the damage (locus 

delicti commissi).439 In these cases, the damage which occurred in one Member 

State ‘may be a very small part of the whole’.440 Therefore, the victims would have 

to bring claims in several jurisdictions to recover the full injury. This increases 

litigation costs and duplicates proceedings between the same parties and on the 

same basis. However, the Shevill doctrine was qualified by two recent judgments, 

CDC441 and flyLaL,442 which defined the connecting factors required under Article 

7(2) in the context of competition law. 

 

The next two sections analyse the application of the Bier443 and Shevill444 rules in 

the context of competition law. Section 4.3.3.2 analyses how the CDC judgment 

clarified the identification of the two connecting factors (locus damni/locus delicti) in 

the context of damages actions based on Article 101 TFEU infringements. It will be 

argued that, after CDC, the Shevill rule no longer affects actions for damages based 

on an Article 101 TFEU cartel infringement. Section 4.3.3.3 analyses how the 

flyLaL445 judgment clarified the identification of the two connecting factors in the 

context of damages actions based on Article 102 TFEU infringements. It will be 

argued that the Shevill limitation is still applicable in this context. 

 
437 ibid, para 31. 
438 ibid, paras 33 and 30. 
439 For example the complex factual situation in CDC (n 304), para 10. 
440 Danov, ‘Recent Developments’ (n 304) 117. 
441 CDC (n 304). 
442 Case C-27/17 flyLAL-Lithuanian Airlines ECLI:EU:C:2018:533. 
443 Bier (n 405). 
444 Shevill (n 405). 
445 flyLaL (n 442). 
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4.3.3.2 Applying Article 7(2) in the context of Article 101 TFEU infringements: C-

352/13 CDC and C-68/93 Shevill 

 

Competition law actions can raise very difficult questions for a court entrusted to 

identify the locus delicti or the locus damni of an Article 101 TFEU infringement. The 

infringement may be composed of actions taking place in several Member States, 

and, the subsequent damages may occur in several jurisdictions. Such a complex 

situation appeared in CDC and the CJEU defined both connecting factors necessary 

for applying Article 7(2) in the context of an Article 101 TFEU infringement.446 

 

CDC is a company established under Belgian law specifically for pursuing claims 

for damages of undertakings affected by cartels.447 In 2009, CDC brought an action 

for damages in Germany by virtue of claims for damages which were transferred to 

it by 71 undertakings that suffered loss resulting from an infringement of Article 101 

TFEU (and its equivalent in the EEA Agreement, Article 53).448 The claim was based 

on a decision of the European Commission which found that six chemical 

undertakings, domiciled in 5 different Member States of the EU, had participated in 

a single and continuous infringement of the prohibition of cartel agreements for a 

period of 6 years.449 The functioning of the cartel involved: 

(…) exchanging important and confidential market and/or 

company-relevant information, limiting and/or controlling 

production, allocating markets and customers and fixing and 

monitoring prices as part of multilateral and/or bilateral meetings 

and telephone conversations held at regular and irregular intervals 

mainly in Belgium, Germany and France.450 

For cartel infringements, the Court identified the event giving rise to the damages 

(‘the harmful event’) with the ‘restriction of the buyer’s freedom of contract as a result 

of that cartel in the sense that that restriction prevented the buyer from being 

 
446 CDC (n 304). 
447 ibid, para 9. 
448 ibid, para 2. 
449 ibid, paras 9-10. 
450 ibid, para 10. 
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supplied at a price determined by the rules of supply and demand’.451 That event is 

located (locus delicti) at the place of the conclusion of the cartel.452 

 

However, as the factual situation in CDC exemplifies, it may not be possible to 

identify a single place for the conclusion of the cartel if the cartel consists of several 

collusive agreements concluded at different times and in different Member States.453 

For this reason, the Court stated that it may be possible to identify one particular 

agreement ‘which was the sole causal event giving rise to the loss allegedly inflicted 

on a buyer’ in which case the courts at the place where that agreement was 

concluded shall have jurisdiction to rule on the loss inflicted by that buyer.454 The 

CDC judgment does not address the situation where an individual agreement and 

the place where it was concluded cannot be identified. In such a situation, Hartley 

argues that this head of jurisdiction (locus delicti) should not apply.455 

 

When locus delicti cannot be identified the court at the locus damni may be 

identifiable. The Court decided that in the CDC cartel, the damages consist in 

‘additional costs incurred because of artificially high prices’ and these ‘occurred at 

the victim’s registered office’.456 The reasoning of the Court was that this court can 

fully guarantee the efficacious conduct of potential proceedings, since the 

assessment of damages, in this case, depends on factors specifically relating to the 

situation of that undertaking.457 

 

The interpretation of the Court has been criticised by AG Maciej Szpunar. The 

Advocate General argued that the identification of both connecting factors is less 

than satisfactory.458 AG Szpunar argues that identifying the locus delicti at the place 

 
451 ibid, para 43. 
452 ibid, para 44. 
453 ibid, paras 45 and 10.  
454 ibid, para 46. 
455 Trevor C Hartley, Civil Jurisdiction and Judgments in Europe (OUP 2017) 141, para 8.131. 
456 CDC (n 304), para 52. 
457 ibid, para 53. 
458 Maciej Szpunar, ‘Private Enforcement and Private International Law’ (Private Enforcement of 
Competition law in the EU conference, Warsaw, June 2017) 
<https://www.concurrences.com/en/conferences/private-enforcement-of-competition-law-in-the-eu-
84295> accessed 19 September 2019. 
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of the conclusion of the cartel is not appropriate. Firstly, because it is hardly 

identifiable. Secondly, even if identifiable, it may lead to a random location (such as 

the Seychelles) which has no real close connection to the forum, as required for the 

application of Article 7(2). A better option would be to consider the locus delicti as 

the place where the agreement was implemented. Thus, the same linking factor 

would be used for attributing jurisdiction as is used for establishing the applicable 

law under Article 6(3) Rome II Regulation.459 AG Szpunar further argues that, 

although the place where the damage occurred (the locus damni) may usually be 

the place where the victim is domiciled, the two may not always coincide. This 

occurs, for example, when the infringement was not implemented in the market 

where the victim has its statutory seat. In other words, the current interpretation of 

the connecting factors could lead to a court which does not, in fact, have a close 

connection with the dispute. 

 

This author considers that, in some instances, the proposals of AG Szpunar may 

have the potential to achieve better practical results. However, the beneficial effects 

of CDC on damages actions must not be underestimated. The most important effect 

is that, by assigning the locus damni at the victim’s registered office, it qualifies the 

Shevill rule for the purpose of enforcing damages action based on cartel 

infringements. Following CDC, the court at the locus damni has jurisdiction to rule 

on the entire loss suffered by the victim even if the harm is related to its commercial 

activity conducted in other states,460 and, even if the claim is brought against several 

cartel members.461 This factor alone is very beneficial for a victim that conducts its 

commercial activity in different jurisdictions and has been affected in several of 

those jurisdictions by the cartel. 

 

It does not seem to this author that CDC has overruled the Shevill limitation as has 

been indirectly suggested in the literature.462 CDC only qualifies the application of 

 
459 Regulation (EC) 864/2007 of the European Parliament and of the Council of 11 July 2007 on the 
law applicable to non-contractual obligations (Rome II) [2007] OJ L199/40. 
460 Because the whole damage occurred in that jurisdiction. 
461 CDC (n 304), para 54. 
462 Basedow, ‘Damages Actions for Breach of Competition Law’ (n 314) 636-637. 
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the Shevill rule in the context of cartel damages actions. The Shevill rule continues 

to apply as before so that the court at the locus damni has jurisdiction to rule only 

on damages arising within that jurisdiction. But now it is considered that a cartel 

victim suffers all of its loss, related to all of its commercial activity, at its registered 

seat. Thus, a claimant such as CDC which aggregated 71 potential claims for 

damages, will have to bring each claim at the registered office of each victim.463 

However, the court at the locus delicti, if identifiable, has jurisdiction to rule on the 

entire harm caused by the cartel and upon all victims. CDC could bring all claims at 

the locus delicti (or, at the domicile of the infringer pursuant to Article 4). 

 

4.3.3.3 Applying Article 7(2) in the context of Article 102 TFEU infringements: C-

27/17 flyLaL and C-68/93 Shevill 

 

More recently, in flyLaL464 the Court addressed the application of Article 7(2) in the 

context of Article 102 TFEU infringements. The Court considered first the 

identification of the locus damni. It stated that, for the purpose of applying Article 

7(2), the concept of ‘damage’ may include ‘loss of income consisting, inter alia, in 

loss of sales incurred as a result of anticompetitive conduct contrary to Articles 101 

and 102 TFEU’.465 Moreover, this connecting factor can provide ‘a basis for the 

jurisdiction of the courts of the Member State in which the harmful event 

occurred.’466 That type of damage is considered to have occurred at ‘the place of 

the market which is affected by that conduct and on which the victim claims to have 

suffered those losses’.467 Therefore, this is the locus damni for the Article 102 TFEU 

infringement in this case. By contrast, if the victim suffered damage on several 

markets the Shevill rule is still applicable. 

 

It is important to highlight that the clarification of the concept of ‘damage’ applies in 

the context of both Article 101 and 102 TFEU. Therefore, not only in the context of 

 
463 CDC (n 304), para 55. 
464 flyLAL (n 442). 
465 ibid, para 36. 
466 ibid. 
467 ibid, para 43. 
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Article 102 TFEU infringements can the damages consist in ‘loss of income 

consisting in loss of sales’. The types of harm produced by an Article 101TFEU 

infringement are not limited to the one identified in CDC which stated that the 

damage produced by a cartel consists in ‘additional costs incurred because of 

artificially high prices’.468 Therefore, when the harm produced by an infringement of 

Article 101 TFEU consists in ‘loss of income consisting in loss of sales’, the Shevill 

limitation would still apply in the context of Article 101TFEU as it still applies in the 

context of Article 102 TFEU.  

 

The Court deems it essential, for the purpose of establishing the locus damni, that 

the two elements of ‘the market affected by the anticompetitive conduct’ and the 

‘Member State on whose territory the alleged damage is purported to have occurred’ 

are aligned.469 In its view, an approach based on the alignment of these two 

elements, ‘is consistent with the objectives of proximity and predictability of the rules 

governing jurisdiction (…).’470 Moreover this approach also satisfies the consistency 

requirement contained in Recital 7 of Rome II Regulation, and, which in Article 

6(3)(a) also identifies as the law applicable to the dispute as the law of the country 

where the market is, or is likely to be, affected.471  

 

The Court then focused on the identification of the event giving rise to the damage 

and its location (locus delicti). It stated that, in cases involving abuses of a dominant 

position, the event giving rise to the damage is not an agreement, as is the case for 

damages arising out of cartels, but consists in the implementation of that abuse.472 

Thus, the event consists of the particular actions performed to ‘put the abuse into 

practice, in particular, by offering and applying predatory pricing in the market 

concerned.’473 

 

 
468 CDC (n 304), para 52. 
469 flyLAL (n 442), para 40. 
470 ibid, para 40. 
471 ibid, para 41. 
472 ibid, para 52. 
473 ibid. 
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The reasoning of the Court echoes the criticisms and proposals made by AG 

Szpunar following the CDC judgment. These identify locus delicti with the place of 

implementation of the infringement and identify the locus damni with the place where 

the victim suffered harm but, also, considers if the market in that jurisdiction was 

affected by the infringement. Both of these proposals should ensure that the 

connecting factor leads to a jurisdiction that is actually ‘closely connected’ to the 

dispute and creates consistency between Brussels I Recast and Rome II.474  

 
AG Szpunar argued, in the context of Article 101 TFEU, that it would be easier to 

identify the place of the implementation of the infringement than the place of the 

conclusion of the infringement.475  However, flyLaL proves that identifying the place 

of implementation of the infringement does not always have a straightforward 

answer either. That is because the Court stated that when the damage is the result 

of a ‘common strategy’ implementing the abuse, ‘it would be for the referring court  

to identify the event of most importance in implementing such a strategy out of the 

chain of events at issue’.476 However, it is possible that such implementation ‘events’ 

took place in different Member States. Therefore, as Professor Geert van Calster 

has highlighted, it is not clear whether the Court intended to limit the potential 

jurisdictions to the place where the ‘event of most importance’ is located.477 In 

principle, all national courts where the abuse was implemented are located at the 

locus delicti although it is not clear whether they can assign jurisdiction under Article 

7(2). 

 

4.3.3.4 CDC and flyLaL: clarifications and persisting issues 

 

The CDC and flyLaL judgments clarified the notions of locus delicti commissi and 

locus damni in the context of Article 101 cartel infringements and Article 102 abuse 

 
474 Text to nn 458-459. 
475 Szpunar, ‘Private Enforcement and Private International Law’ (n 458). 
476 flyLAL (n 442), para 53. 
477 Geert van Calster, ‘Fly lal: Locus delicti commissi for anticompetitive agreements still has not 
properly landed’ (21 July 2018) <https://gavclaw.com/2018/07/21/fly-lal-locus-delicti-commissi-for-
anticompetitive-agreements-still-has-not-properly-landed/>  accessed 13 March 2019. 
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of dominance infringements (predatory pricing). The clarifications and persisting 

issues can be summarised as follows.  

 

In Article 101 TFEU cartel infringements, the event giving rise to the damage is the 

restriction of the buyer’s freedom of contract. The locus delicti is at the place where 

the cartel agreement was concluded, or, where the agreement affecting that 

particular claimant was concluded. The damage in cartel cases consists in 

additional costs incurred because of artificially high prices, and, the locus damni is 

at the victim’s registered office. The courts identified by both connecting factors are 

not, in fact, limited by the Shevill judgment. 

 

In Article 102 TFEU predatory pricing infringements, the event giving rise to the 

damages is the implementation of the abuse. The locus delicti is at the place where 

the predatory prices were offered and applied. However, it is not clear which court 

can assign jurisdiction if the damage is a result of a series of implementation events 

of different importance. The damage is considered to be the loss of income 

consisting in loss of sales. The locus damni is the place of the market affected by 

that conduct and on which the victim claims to have suffered those losses. The court 

at the locus damni is limited by the Shevill judgment to rule on the damage arising 

within the territory of that Member State. 

 

It is worth noting here that, despite the clarifications, the current application of Article 

7(2) is still not very useful when the claimant is a claims aggregation vehicle. In the 

context of Article 101 TFEU, a claim aggregation vehicle would still have to bring 

different claims at each victim’s ‘registered office’. However, the CDC judgment also 

confirms the availability of Article 8(1) in the context of competition law which would 

be very useful for aggregated claims.478 The combined effect of Article 4 and 8(1) 

allows claims aggregation vehicles to bring all claims, and, against all defendants at 

the domicile of one infringer.479 It will be less likely to meet aggregated claims 

 
478 Brussels I Regulation Recast, art 8(1): allows the claimant to consolidate actions against several 
defendants domiciled in different Member States, in the Member State where one of the defendants 
is domiciled. CDC (n 304), para 33.   
479 As argued in Section 4.3.5.2.1. 



 112 

against an Article 102 TFEU infringement. However, in the context of Article 102 

TFEU infringements, it is not even clear which courts can assign jurisdiction on the 

basis of locus delicti. Also, the Shevill limitation applies to the court at the locus 

damni. Thus, a safer option would be to start litigation on the basis of Article 4 which 

is at the domicile of the infringer. Article 8(1) is likely not useful unless the dominant 

position is held by several undertakings or by one undertaking with multiple 

members. 

 

4.3.3.5 Specific issues for applying Article 7(2) in the field of competition law 

damages actions 

 

The concepts of ‘passing-on of overcharges’ and ‘umbrella damages’ appear only 

in the context of competition law litigation. They are not present in other areas of tort 

law. Thus, they raise unique challenges for the application of Article 7(2) of the 

Brussels I Recast Regulation. Notwithstanding the intervention of the CJEU, these 

concepts continue to pose serious challenges for the application of Article 7(2). In 

sum, the current application maintains procedural advantages for the infringers and 

disadvantages the victims. 

 

4.3.3.5.1 Passing-on of overcharges 

 

Recital 39 of the Damages Directive explains what is meant by the passing-on of 

overcharges and how it can be used as a defence: 

Harm in the form of actual loss can result from the price difference 

between what was actually paid and what would otherwise have 

been paid in the absence of the infringement. When an injured party 

has reduced its actual loss by passing it on, entirely or in part, to its 

own purchasers, the loss which has been passed on no longer 

constitutes harm for which the party that passed it on needs to be 

compensated. It is therefore in principle appropriate to allow an 
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infringer to invoke the passing-on of actual loss as a defence 

against a claim for damages. (…)480 

Thus, the passing on defence refers to actual financial loss that has been transferred 

to indirect purchasers through an increase in prices by the direct purchaser. The 

scenario of passing-on of overcharges can occur in the context of both Articles 101 

and 102 TFEU when the infringers apply artificially high prices. Overcharges may 

pass down the supply chain to the final consumer. An important question is whether 

indirect purchasers to whom the overcharge was passed on can seek damages on 

the basis of Article 7(2) in the courts at the place where they themselves (not the 

direct purchasers) have suffered damage to their assets. In other words, where is 

the locus damni for each indirect purchaser? In particular, should jurisdiction under 

Article 7(2) ‘travel’ with the overcharge? The answer depends on whether one 

should regard indirect purchasers as indirect or direct victims.  

 

The predominant view is that indirect purchasers are indirect victims and should be 

able to use the rules established in Bier481 only if they bring an action at the place 

where the direct purchaser as direct victim has suffered harm.482 This view 

corresponds to the CJEU judgment in Dumez where it stated that, for the application 

of Article 7(2), the locus damni must be understood only as ‘indicating the place 

where the event giving rise to the damage (…) directly produced its harmful effects 

upon the person who is the immediate victim of that event.’483 Marinari further 

clarifies the concept of ‘place where the harmful event occurred’ as the Court stated 

that it does not cover ‘the place where the victim claims to have suffered financial 

damage following upon initial damage arising and suffered by him in another 

Contracting State.’484 This rule was confirmed and clarified on several occasions by 

 
480 Damages Directive, Recital 39 (emphasis added). 
481 Bier (n 405) established that Article 7(2) allocates jurisdiction both at the locus delicti and the 
locus damni. 
482 Vila Costa (n 321) 28. 
483 Dumez (n 423), para 20. 
484 Marinari (n 423), para 21. 
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the CJEU.485 Particularly, recent case law clarifies that the concept refers to the 

place where the ‘initial harm/damage’ was suffered.486   

 

This author argues that this interpretation does not take into consideration the 

peculiar characteristics of competition law infringements. Recital 41 of the Damages 

Directive explicitly recognises that in certain conditions ‘it may be commercial 

practice to pass on price increases down the supply chain’. Therefore, there are 

situations where the direct purchaser suffers no damage, or only partial damage, 

from the overcharge. The direct purchaser carries only a ‘risk of damage’ (without 

suffering any harm), but, by increasing its own prices and passing-on the 

overcharges, it may transfer that risk on the next actor in the supply chain, possibly 

down to the final consumer. In such cases, the indirect purchasers are the direct 

victims suffering the initial harm. Therefore, each indirect purchaser should be able 

to bring an action at the place where they have suffered harm as that is the locus 

damni. There is no doubt that reaching this conclusion requires a complex economic 

analysis which national courts may be reluctant to do at the preliminary stages of 

establishing jurisdiction. However, the Commission has provided national courts 

with a guide to assist them in the ‘assessment of economic evidence in relation’ to 

passing-on.487 

 
This is an ambitious argument which may be difficult to accept. The main counter-

argument is that the place where the damage occurred for indirect purchasers is not 

the place where the harmful event directly produced its effects on the immediate 

victim,488 although indirect purchasers may have suffered an ‘initial harm’.489 

However, the factual situation is not very different in Bier where the Court explicitly 

stated that the court at the locus damni should have jurisdiction under Article 7(2).490 

 
485 For example in: Marinari (n 423); flyLaL (n 442); and Case C-304/17 Löber ECLI:EU:C:2018:701.  
486 Case C-27/17 flyLAL-Lithuanian Airlines ECLI:EU:C:2018:136, Opinion of AG Bobek, paras 35 
and 37; flyLaL (n 442), para 32; Löber (n 485), paras 23-24. 
487 Study for the DG Comp of the European Commission authored by RBB Economics, Cuatrecasas, 
Gonçalves Pereira, ‘Study on the Passing-on of Overcharges – Final Report’, 291 
<http://ec.europa.eu/competition/publications/reports/KD0216916ENN.pdf> accessed 4 March 
2019. 
488 Dumez (n 423), para 20. 
489 ibid, para 21. 
490 Text to n 432. 
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In Bier the event giving rise to the damage (which was the discharge of saline waste 

into the Rhine) occurred in France. The damage to crops occurred in the 

Netherlands. Despite the physical distance, the Court decided that the damage was 

the direct effect of the causal agent which moved physically from one place to 

another.491 By analogy, this author considers that, in some competition law cases, 

the direct purchasers can be considered only carriers of the causal agent (the 

artificial high price) which is transmitted to the indirect purchasers and the latter 

suffer the direct effect and the initial harm of that causal agent. With that in mind, 

this author argues that the damage suffered by the indirect purchaser is an initial 

damage, and, not a consequence of a damage suffered by another person who is a 

direct victim and which cannot constitute a basis for establishing jurisdiction under 

Article 7(2).492 

 

The passing-on defence aims, on the one hand, to avoid overcompensation and, on 

the other hand, to ensure that all direct and indirect victims down the supply chain 

can obtain full and effective compensation.493 However, if the indirect purchasers 

are forced to seek compensation in a different jurisdiction than where they have 

suffered harm to their assets, one cannot regard that as either effective 

compensation or effective implementation of EU competition law.494 This is 

especially the case when one recalls that there are few encouragements for final 

consumers to seek compensation in absence of an EU-wide collective redress 

mechanism.495 

 

The argument of this author has been implicitly confirmed by the CJEU in the recent 

Tibor Trans judgment.496 The Court confirmed that the harm suffered by indirect 

purchasers can indeed be the direct effect of the cartel activity which established 

 
491 Dumez (n 423), para 12. 
492 ibid, para 22; flyLaL (n 442), para 33. 
493 Damages Directive, Recital 4, 44, and arts 3 and 12.  
494 As aimed for by the Damages Directive, Recitals 4 and 44, and arts 3 and 4. 
495 Basedow, ‘Damages Actions for Breach of Competition Law’ (n 314) 644-645. 
496 Case C-451/18 Tibor-Trans ECLI:EU:C:2019:635. 
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artificially high prices.497 However, the logic of the CJEU in this judgment is not very 

clear in itself. 

 

The damage alleged by the claimant (Tibor Trans) consisted of ‘additional costs 

incurred because of artificially high prices applied to trucks following collusive 

arrangements (…) in which fifteen international truck manufacturers (…) had 

participated.’498 The claimant did not purchase the trucks directly from the cartel 

members, but, from a Hungarian dealership ‘which passed the costs of the price 

increase on to the end users, such as Tibor-Trans.’499 Basically, the question 

referred to the Court was whether the damage suffered by Tibor Trans is a ‘direct 

damage’, also called ‘initial damage’,500 sufficient to trigger the application of Article 

7(2).501 The Court stated that the damage suffered by the indirect purchaser is an 

‘immediate consequence’ of the infringement ‘and thus constitutes direct damage 

which, in principle, provides a basis for the jurisdiction of the courts of the Member 

State in which it occurred.’502 This is because the damage alleged results directly 

‘from the additional costs incurred because of artificially high prices’.503 The damage 

alleged ‘is not merely a financial consequence of the damage that could have been 

suffered by direct purchasers, such as Hungarian vehicle dealerships, and which 

could have consisted of a loss of sales following the price increase’.504 In other 

words, the direct purchaser could suffer harm consisting in loss of sales505 and the 

indirect purchasers can suffer harm consisting in additional costs. Both are 

recoverable damages506 and both are a direct consequence of the same cartel 

infringement and, thus, can form the basis for applying Article 7(2) in the case of 

each victim.  

 

 
497 ibid, para 37. 
498 ibid, para 30 (emphasis added). 
499 ibid, para 30. 
500 Text to n 486. 
501 Tibor-Trans (n 496), para 22. 
502 ibid, para 31 (emphasis added). 
503 ibid. 
504 ibid. 
505 As was the case in flyLaL (n 442), para 35.  
506 Damages Directive, Recital 40 and art 13. 
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The Court next examined the location of the damage alleged by the indirect 

purchaser. CDC confirmed previously that ‘the place where the damage occurred is 

the place where the alleged damage actually manifests itself’.507 Moreover, CDC 

concerned the same type of damage, ‘consisting in additional costs incurred 

because of artificially high prices’.508 It was established in CDC that the locus damni 

‘is identifiable only for each alleged victim taken individually and is located, in 

general, at that victim’s registered office’.509 Therefore, one could expect that, for 

each indirect purchaser, the location of the damage must be considered individually 

and that is located where the damage actually manifests itself which for this type of 

damage is at the victim’s registered office.  

 

The interpretation offered by the Court in Tibor Trans is not straightforward and it is 

not clear if the Court intended to overrule CDC. Firstly, the Court notes that the 

infringement affected competition on the whole of the EEA, including in Hungary.510 

Then it states in paragraph 33 that: 

Where the market affected by the anticompetitive conduct is in the 
Member State on whose territory the alleged damage is purported 

to have occurred, that Member State must be regarded as the place 

where the damage occurred for the purposes of applying 

Article 7(2) of Regulation No 1215/2012 (…). 

This logic mirrors the flyLaL judgment analysed in Section 4.3.3.3. The Court again 

considers that aligning the two elements511 ‘is consistent with the objectives of 

proximity and predictability of the rules governing jurisdiction’.512 Moreover, this 

approach also satisfies the consistency requirement contained in Recital 7 of Rome 

II Regulation and which in Article 6(3)(a) also identifies as the law applicable to the 

dispute as the law of the country where the market is, or is likely to be, affected.513 

 
507 CDC (n 304), para 52. The Court confirmed its previous judgment in Case C-189/08 Zuid-Chemie 
EU:C:2009:475, para 27. 
508 CDC (n 304), para 52. 
509 ibid. 
510 Tibor-Trans (n 496), para 32. 
511 In the words of flyLaL (n 442), para 40. 
512 Tibor-Trans (n 496), para 34; flyLAL (n 442), para 40. 
513 Tibor-Trans (n 496), para 35; flyLAL (n 442), para 41. 
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The Court seems to have addressed the criticism raised by AG Szpunar in relation 

to the CDC judgment, particularly as regards the fact that assigning jurisdiction for 

damages at the domicile of the victim may not always lead to the real locus damni 

if the victim is not domiciled in a jurisdiction where the infringement was 

implemented.514 The same approach was noted in flyLaL.515 However, this author 

is not fully convinced that the Court intended to depart from the interpretation of the 

locus damni established in CDC. Therefore, it is not clear whether the locus damni 

should be located on the affected market, or, whether it is still located at the domicile 

of victims, and, that a second condition must be met which is that the domicile must 

be in a jurisdiction affected by the infringement. 

 

Miguel Sousa Ferro argues that the Court ‘seems to suggest that if the damage 

occurred outside of the market affected by the anticompetitive conduct, Art. 7(2) 

would not give jurisdiction to the courts of the MS where the damage occurred.’516 

However, such an interpretation could lead to unjust results ‘incompatible with Art. 

7(2), and incompatible with the protection of the internal market.’517 Therefore, the 

Court may have ‘erroneously confused the affected market with the location of the 

damages’.518 This interpretation ‘may actually be dissuading the free functioning of 

the internal market, by suggesting the creation of a legal framework where, if one 

buys from another MS, one may not have the right to sue under tort rules in his own 

MS’, even if  the damage has manifested in his own Member State.519 That is despite 

the fact that the main objective of Article 7(2) is to allow victims to bring an action at 

the place where the initial harm was suffered.520 It is unlikely that the Court intended 

to create such effects.521  

 

 
514 Text to nn 458-459. 
515 Text to n 474 and nn 469-471. 
516 Miguel Sousa Ferro, ‘The CJEU rules on Tibor-Trans: jurisdiction for antitrust damages (trucks 
cartel)’, (31 July 2019) 
<www.linkedin.com/pulse/cjeu-rules-tibor-trans-jurisdiction-antitrust-damages-sousa-ferro>  
accessed 1 August 2019. 
517 ibid. 
518 ibid. 
519 ibid. Text to n 507. 
520 Text to nn 481-486. 
521 Sousa Ferro, ‘The CJEU rules on Tibor-Trans’ (n 516). 
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It is difficult to understand the logic of the Court because, in this case, the affected 

market overlapped with the place where the damage was felt and with the victim’s 

domicile.522 Therefore, it remains an open question as to whether the Hungarian 

court would have jurisdiction under Article 7(2) ‘if the Hungarian company had 

bought trucks from a non-Hungarian distributor, and paid a surcharge caused by a 

cartel which had not operated in Hungary.’523 It is not clear whether the Court 

departed from CDC and has changed the location of the specific damage 

(surcharge) from the domicile of the victim to the location of the affected market, or, 

if both elements are required for establishing jurisdiction under Article 7(2). This 

author is not convinced that the Court intended to depart from the CDC 

interpretation. Therefore, this author considers that damages consisting in 

‘additional costs incurred because of artificially high prices’ still arise at the domicile 

of the victim as decided in CDC. Moreover, since Tibor Trans clarifies that indirect 

purchasers may suffer such direct damage, any indirect purchaser should be able 

to bring a claim at its own domicile/registered office. 

 

Until further clarification, it is only clear that indirect purchasers can suffer direct 

harm from passed-on overcharges, and, that they can seek compensation in the 

jurisdiction affected by the infringement in which they are domiciled and in which 

they have bought the goods. But Tibor Trans has not ruled out the possibility to 

allocate jurisdiction to a court located outside the affected market. Allocating 

jurisdiction to such a court is still consistent with the objectives of proximity and 

predictability of the rules governing jurisdiction.524 Proximity is ensured because 

Article 7(2) allocates jurisdiction to the court at the place where the damage actually 

manifests itself.525 Predictability is ensured because it is reasonably foreseeable for 

an  economic operator engaging in anticompetitive conduct with effect on trade 

between Member States that the behaviour could include the passing-on of 

overcharges to indirect-purchasers outside the targeted market but inside the EU 

 
522 ibid. 
523 ibid. 
524 Tibor-Trans (n 496), para 34. 
525 By analogy to Tibor-Trans (n 496), para 34; CDC (n 304), para 52. 
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single market.526 To interpret EU law in a way that does not allow indirect 

purchasers, as direct victims, to sue at the place where they have suffered harm 

would be contrary to principle of full effectiveness of EU law.527 It also harms the 

attractiveness and effectiveness of the private enforcement mechanism.  

 

There are several points to take away from this analysis. Firstly, the argument that 

the causal event can ‘travel’ with the overcharge and that indirect purchasers can 

suffer direct harm has been implicitly confirmed in Tibor Trans. This is true even if 

the direct purchaser also suffers harm from the same infringement. The harm 

suffered by the indirect purchaser is a direct harm and not a consequence of the 

harm suffered by the direct purchaser.528  

Secondly, to limit the use of Article 7(2) only to situations when the damage arises 

in the affected market is an interpretation which is incompatible with the objectives 

of Article 7(2) – which allocates jurisdiction wherever the damage occurred – and 

could lead to unjust results. Thirdly, if CDC is still applicable, harm from 

‘overcharges’ is located at the victim’s registered office, regardless of the affected 

market. Therefore, the Shevill rule does not hinder the indirect purchaser to seek 

the entire damage at its home jurisdiction. Moreover, Article 7(2) should not make a 

distinction based on the domicile of the victims, but, should safeguard the rights of 

all victims domiciled in the EU and not just of those domiciled within the geographical 

market affected.  

Fourthly, if CDC is not applicable, this author considers that indirect purchasers 

should still be able to sue where they have suffered damage, be it their home 

jurisdiction, regardless of the affected market. This is because Tibor Trans 

confirmed that indirect purchasers can suffer direct damage. Moreover, it was 

previously established that, for the purpose of Article 7(2), ‘the place where the 

damage occurred is the place where the alleged damage actually manifests 

itself’,529 regardless of other factors such as the affected market. Unless the locus 

 
526 By analogy to Tibor-Trans (n 496), para 34. 
527 Text to nn 493-495 and 517-519. 
528 Text to nn 505-506. 
529 CDC (n 304), para 52; confirming Zuid-Chemie (n 507), para 27. 
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damni for loss from overcharges is now defined by the court as being on the affected 

market.  

 

The lack of clarity in the application of Article 7(2) together with the passing-on 

defence is significant. There is a need either for improved clarity or for a new 

jurisdiction rule which accommodates the needs of competition law litigation 

identified above.  

 

4.3.3.5.2 Umbrella damages 

 

Following CJEU jurisprudence and the Damages Directive, the right to full 

compensation for harm suffered as a consequence of a competition law 

infringement must be ensured both to direct and indirect purchasers of the 

infringers.530 In addition, the CJEU has decided that also victims of ‘umbrella 

damages’ should enjoy the right to full compensation.531 Umbrella damages arise 

when victims purchase goods from a third party to the cartel which ‘benefiting from 

the protection of the increased market prices, raises his own prices for his products 

more than he would have done in absence of the cartel (umbrella pricing)’.532 The 

damage, thus, consists in additional costs incurred from artificial high prices which 

the third party was able to charge in the market conditions created by the cartel. 

 

This situation raises very difficult questions for the application of Article 7(2), in 

particular, whether umbrella damages are an ‘initial/direct damage’ for the purpose 

of applying Article 7(2). The author considers that there are three possible 

scenarios: 

I. Umbrella damages are considered direct damage and Article 7(2) is 

applicable. 

II. Umbrella damages are considered indirect damage and Article 7(2) is 

applicable. 

 
530 Courage (n 3); Manfredi (n 145); Damages Directive, arts 3 and 12(1). 
531 Kone (n 168); Stephen Wisking, Kim Dietzel and Molly Herron, ‘EU Overview’ in Ilene Knable 
Gotts (ed.) The Private Competition Enforcement Review (10th Edition, Law Business Research) 10. 
532 Kone (n 168), para 17. 
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III. Umbrella damages are considered indirect damage and Article 7(2) is not 

applicable. 

 

This author considers the first scenario the more plausible after Tibor Trans. The 

existence of the right to compensation for umbrella damages presupposes two 

conditions. These are (i) that ‘the cartel at issue was, in the circumstances of the 

case and, in particular, the specific aspects of the relevant market, liable to have the 

effect of umbrella pricing by third parties acting independently’ and (ii) that ‘those 

circumstances and specific aspects could not be ignored by the members of that 

cartel’. 533 In this assessment, the national court implicitly establishes that the 

cartelists have foreseen and accepted, if not intended,534 that their unlawful 

agreement will produce umbrella pricing.  

 

In these circumstances, this author considers that the damage alleged by umbrella 

victims is comparable to the damage suffered in the context of passing-on of 

overcharges. The damage cannot be considered ‘a financial consequence of the 

damage that could have been suffered by direct purchasers’.535 Similarly, as the 

direct and indirect purchasers can suffer different types of direct harm out of the 

same infringement,536 the umbrella damage is a distinct type of direct damage. 

Namely, umbrella pricing and umbrella damages result ‘essentially from the 

additional costs incurred because of artificially high prices and, therefore, appears 

to be the immediate consequence of an infringement pursuant to Article 101 

TFEU’.537 In the context of passing-on of overcharges, the direct consequence of 

the cartel was not the action of passing-on undertaken by the direct purchaser, but 

it was directly the harm suffered by the indirect purchaser. Similarly, in this context, 

 
533 Kone (n 168), para 34 (emphasis added).  
534 Case C-557/12 Kone and Others ECLI:EU:C:2014:45, Opinion of AG Kokott, para 51: ‘it is very 
important for the success of anti-competitive agreements (…) that the prices of non-members should 
also rise and come close to those of the cartel members. After all, the more prices rise as a whole, 
the easier it is for cartel members to impose the prices they charge themselves on the market in the 
long run.’ 
535 Tibor-Trans (n 496), para 31. 
536 Text to nn 505-506. 
537 Tibor-Trans (n 496), para 31. 
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the direct consequence of the cartel is not the action of the third-party imposing 

umbrella pricing, but, it is directly the umbrella damage suffered by the victim.  

 

As concerns the place where the umbrella damage occurs, we can use, by analogy, 

the Tibor Trans judgment.538 Therefore, umbrella victims should be able to seek 

compensation, at least in the jurisdiction where they are domiciled and have 

purchased the affected product, insofar as that jurisdiction was directly affected by 

the cartel infringement. The latter condition is implicitly confirmed by the Court when 

identifying the existence of the right to umbrella damages. This interpretation is in 

line with the objectives of proximity and predictability of the rules on jurisdiction:  

(…) first, the courts of the Member State in which the affected 
market is located are best placed to assess such actions for 

damages and, secondly, an economic operator engaging in 

anticompetitive conduct can reasonably expect to be sued in the 

courts having jurisdiction over the place where its conduct distorted 

the rules governing healthy competition.539 

However, there could be again a discussion on whether the locus damni is at the 

victim’s registered office or on the affected market. That is because umbrella 

damages consist in the same type of damage identified in CDC540 which is additional 

costs incurred because of artificially high prices.  

 

In the second scenario, umbrella damages are considered a form of indirect harm. 

Article 7(2) should still allow umbrella pricing victims to seek compensation at the 

place where the direct victim has suffered harm. More difficult questions arise in this 

scenario. A direct victim can be either a direct or an indirect purchaser after Tibor 

Trans. Can umbrella pricing victims sue at the place where any direct victim suffered 

harm which potentially may be in several Member States? Can they sue on any of 

the affected markets? 

 

 
538 ibid, para 33. 
539 ibid, para 34. 
540 This argument was made in Section 4.3.3.5.1. 
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In this scenario it would be very difficult, if not impossible, to ensure that the 

objectives of proximity and predictability are ensured in the application of Article 

7(2). Therefore, it could be argued that this head of jurisdiction should not be applied 

and that victims should be allowed to use Article 7(2) only to sue at the locus delicti. 

However, that approach would deprive victims of the option to seek compensation 

at the place where the damage actually manifests itself. 

 

In the third scenario, umbrella pricing victims would have only the option of seeking 

compensation for damages at the domicile of the cartel infringers, pursuant to Article 

4 of the Regulation. That Article applies when it is impossible to identify the 

connecting factors provided by Article 7(2). However, this author thinks that this 

approach is not suitable to ensuring effective enforcement of EU competition law. It 

would benefit only the cartel infringers and most likely seriously discourage private 

claimants from pursuing damages actions. 

 

4.3.3.5.3 Preliminary Conclusion  

 

The concepts of ‘passing-on of overcharges’ and ‘umbrella victims’ continue to raise 

challenging issues for the application of Article 7(2). Firstly, the CJEU confirmed that 

indirect purchasers can suffer direct harm that forms the basis for the application of 

Article 7(2). However, it is not yet clear where that harm is located. Is it on the market 

affected; is it where the goods were purchased, or, is it in the jurisdiction where the 

victim has its registered office/domicile? What is clear is that the indirect purchaser 

can seek compensation at the place where the three elements overlap.  

 

Secondly, the CJEU established that umbrella victims may suffer harm from the 

cartel activity that must be compensated by the cartelists. However, the question of 

whether this harm can be considered as direct harm for the purpose of the 

application of Article 7(2) has not been addressed by the CJEU yet. This author 

argues that Article 7(2) should apply in these circumstances for the same reasons 

as it applies in the context of passing-on of overcharges. This is because umbrella 

damages are an immediate consequence of the cartel agreement. The question 
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surrounding the locus damni are similarly relevant in this context as well. It should 

be noted that this argument is not confirmed by the CJEU yet. 

 

4.3.4 Multi-party litigation under the current EU PIL rules and the efforts of the EU 

to facilitate cross-border collective redress 

 

The author considers it is essential to put into perspective the relationship between 

the current EU PIL rules and the efforts of the EU to legislate on collective redress. 

This will help the reader to understand the importance of the legal developments in 

the application of Article 8(1) of the Brussels I Regulation Recast. Article 8(1) is 

examined in the next section and is a ground of jurisdiction in the Regulation that is 

specifically designed for multi-party litigation, namely a multitude of defendants. 

Except for the rules on related actions (Article 30), which by definition involve a 

multitude of parties, the only other ground of jurisdiction designed for litigation 

involving multiple defendants is Article 7(5) which is now eclipsed by the flexibility 

in the application of Article 8(1). However, there are no articles specifically designed 

for litigation involving a multitude of claimants. 

 

The Brussels I Regulation Recast is one of the three main PIL instruments in EU 

law. Together with the Rome I and Rome II Regulations (examined in Chapter 5) 

they cover the litigation process from allocation of jurisdiction to the law applicable 

to the claim and the process of recognition and enforcement of judgments. All three 

instruments are based on the same assumption of two parties being opposed in 

litigation and, therefore, contain no special provisions for accommodating collective 

redress.541 They contain some provisions which deal with a multitude of defendants 

but not with claims involving multiple claimants.542  

 

 
541 Rafael Amaro and others, ‘Collective redress in the Member States of the European Union’  
<https://www.europarl.europa.eu/RegData/etudes/STUD/2018/608829/IPOL_STU(2018)608829_E
N.pdf> accessed 19 November 2021, 96. 
542 For example Brussels I Regulation Recast, art 8(1) and 7(5) and Regulation (EC) 864/2007 of the 
European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual 
obligations (Rome II) [2007] OJ L199/40, art 6(3)(b). 
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The limitations of this project do not allow the author to offer a comprehensive 

analysis of the effectiveness of collective redress mechanisms under the current EU 

PIL framework. Neither is it feasible here to analyse the role of such mechanisms 

for ensuring the effectiveness of EU competition law. These questions fall outside 

the current research question which is concerned only with the role of EU PIL in the 

future development of EU competition law. In other words, the thesis is primarily 

concerned with the extent to which EU competition law enforcement should rely on 

EU PIL and with the future direction in which the relationship between EU PIL and 

EU competition law should be developed. To that end, it examines whether PIL 

should be used and, additionally, what policy concerns need to be considered when 

amending the current PIL rules without proposing precise PIL amendments. 

Therefore, for the scope of this thesis it suffices to emphasise that future EU PIL 

rules OR non-PIL rules (specifically designated for the enforcement of EU 

competition law) would have to accommodate a cross-border mechanism for 

collective redress and that such mechanism will have a broader scope than the 

enforcement of EU competition law. 

 

The collective redress mechanism is not specific to competition law claims. 

Collective redress is of value in several areas for the protection of the rights granted 

under EU law.543 In particular, it can play a key role in the areas of consumer 

protection, environment protection, protection of personal data, financial services 

legislation and investor protection.544 Therefore an analysis of the extent to which 

the EU PIL rules together with existing national rules on the matter might 

accommodate the needs of a cross-border collective redress mechanism, must take 

into account the entire collective redress apparatus. The Damages Directive also 

excludes collective redress from its scope and the Commission Recommendation 

 
543 Commission Recommendation 2013/396/EU of 11 June 2013 on common principles for injunctive 
and compensatory collective redress mechanisms in the Member States concerning violations of 
rights granted under Union Law [2013] OJ L201/60, Recital 7 (2013 Commission Recommendation 
on collective redress). 
544 2013 Commission Recommendation on collective redress, Recital 7. Directive of the European 
Parliament and of the Council 2020/1828/EU of 25 November 2020 on representative actions for the 
protection of the collective interests of consumers and repealing Directive 2009/22/EC [2020] OJ 
L409/1, art 2(1) (Directive 2020/1828 on representative actions). 
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should complement the Directive in that respect.545 In this author’s opinion, the 

development of a collective redress mechanism must also, at least consider, if not 

address, the different types of claimants that may use such a mechanism. A 

collective redress mechanism may be beneficial not only for final consumers but 

also for victims at other levels of the supply chain. The CDC case shows that direct 

purchasers of cartelists currently seek redress through the assignment model and 

there is a need to examine whether a collective redress mechanism may be more 

beneficial for such claimants.546 

 

The Commission started addressing collective redress issues over 20 years ago.547 

Some of the most important developments in this field include: the 2013 

Commission Recommendation on common principles for injunctive and 

compensatory collective redress mechanisms in the Member States concerning 

violations of rights under Union Law;548 and the recent Directive on representative 

actions for the protection of the collective interests of consumers.549  

 

The 2013 Commission Recommendation aims to encourage each Member State to 

design a collective redress mechanism that would enable citizens and companies 

 
545 Damages Directive, Recital 13. Summary of Recommendation 2013/396/EU on common 
principles for injunctive and compensatory collective redress mechanisms in EU Member States 
<https://eur-lex.europa.eu/legal-content/EN/LSU/?uri=celex:32013H0396> accessed 19 November 
2021.  
546 CDC (n 304). 
547 Report from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee on the implementation of the Commission Recommendation of 11 
June 2013 on common principles for injunctive and compensatory collective redress mechanisms in 
the Member States concerning violations of rights granted under Union law (2013/396/EU) [2018] 
COM/2018/040 final, 1 (Report on the implementation of the 2013 Commission Recommendation on 
collective redress); Directive 98/27/EC of the European Parliament and of the Council of 19 May 
1998 on injunctions for the protection of consumers' interests [1998] OJ L166/51; Commission, 
‘Green Paper on Damages Actions for breach of the EC antitrust rules’ COM(2005) 672 final; 
European Commission, 'White Paper on Damages Actions for Breach of the EC Antitrust Rules' 
COM(2008) 165 final; Commission, ‘Green Paper on consumer collective redress’ COM(2008) 794 
final; Directive of the European Parliament and of the Council 2009/22/EC of 23 April 2009 on 
injunctions for the protection of consumers' interests codifying Directive 98/27/EC [2009] OJ L110/30; 
2013 Commission Recommendation on collective redress; European Commission, ‘Proposal for a 
Directive of the European Parliament and of the Council on representative actions for the protection 
of the collective interests of consumers, and repealing Directive 2009/22/EC’ COM(2018) 184 final 
(Proposal for a Directive on representative actions); Directive 2020/1828 on representative actions 
(n 544). 
548 The 2013 Commission Recommendation on collective redress (n 543). 
549 Directive 2020/1828 on representative actions (n 544). 
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(not only consumers) to enforce their rights granted by EU law.550 The 

Recommendation sets out a series of common non-binding principles that should 

underlie any national collective redress mechanism.551 However, the 

Recommendation did not have the desired effect as Member States showed limited 

engagement to legislate on the matter.552 By 2018, new legislation was adopted only 

in Belgium and Lithuania; new legislation was pending in Slovenia, while France 

and the United Kingdom changed their existing legislation to reflect the 

Recommendation.553 Compensatory collective redress exists in 19 Member States 

and, in half of them, is limited to specific sectors, primarily to consumer claims.554 

There are 9 Member States where collective compensatory redress is non-existent 

and a number of Member States where, in practice, the conditions set in the national 

rules, the perceived costs and the length of procedures deter claimants from using 

existing collective redress mechanisms.555 

 

The second, and most recent development, Directive 2020/1828, is part of a new 

initiative of the EU called a ‘New Deal for Consumers’ and is concerned with 

representative actions for consumers and not with other victims in the supply 

chain.556 This could have greatly assisted the enforcement of EU competition law 

had the EU legislator included competition law actions within the scope of the 

mechanism designed by Directive 2020/1828.557 Nonetheless, the legislative history 

of the Directive can shed light on the PIL issues that can be expected in cross-

border collective redress. 

 
550 The 2013 Commission Recommendation on collective redress (n 543), I. Purpose and Subject 
Matter. 
551 ibid. 
552 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 20. 
553 ibid. 
554 ibid, 3. 
555 ibid, 20. Report on the implementation of the 2013 Commission Recommendation on collective 
redress (n 547), 17-20. 
556 Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions, Commission Work Programme 
2018, An Agenda for a more united, stronger and more democratic Europe COM(2017) 650 final/2; 
‘Review of EU Consumer Law – New Deal for Consumers’ <https://ec.europa.eu/info/law/law-
topic/consumer-protection-law/review-eu-consumer-law-new-deal-consumers_en> accessed 19 
November 2021.  
557 Directive 2020/1828 on representative actions (n 544), art 2(1). 
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In 2018 the European Parliament commissioned a study to assess the state of 

collective redress at national and EU level and to evaluate the opportunity for a new 

EU legal instrument on the matter.558 The study scrutinised the weaknesses and 

strengths of the proposal that developed into what is now Directive 2020/1828.559 

The study also emphasised the need to amend the current EU PIL framework 

(Brussels I Recast and Rome I and II Regulations) in order to facilitate the 

functioning of a cross-border collective redress mechanism.560 However, the final 

text of the Directive does not address the PIL issues identified in the study. 

Moreover, it provides in Recital 21 that the Directive ‘should not affect the application 

of rules of private international law regarding jurisdiction, the recognition and 

enforcement of judgments or applicable law, nor should it establish such rules.’ The 

same Recital provides that the existing PIL rules should apply to the procedural 

mechanism for the representative actions required by the Directive.  

 

The current EU PIL instruments (on jurisdiction and applicable law) are built on the 

assumption of two parties being opposed in the litigation (‘a specific plaintiff and one 

specific defendant’) and, therefore, there are no provisions specifically drafted for 

collective redress.561 As a consequence, to satisfy the needs of a collective redress 

mechanism, this fundamental assumption needs to be amended and the PIL 

instruments need to be rebuilt on the assumption that cross-border litigation could 

involve a multitude of claimants and defendants in the same proceedings, as often 

as it involves two individual opposing litigants. This implies a comprehensive 

analysis of the entire system for allocation of jurisdiction and recognition and 

enforcement of judgments created by the Brussels Regime.  

 

The limitations of this thesis do not allow the author to fully engage with the issue of 

cross-border collective redress. That said, it refers (particularly in the next section) 

to the suitability of the rules on allocation of jurisdiction for the enforcement of 

 
558 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541). 
559 Proposal for a Directive on representative actions (n 547); Directive 2020/1828 on representative 
actions (n 544). 
560 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 93-114. 
561 ibid 96. 
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assigned and aggregated claims. The author considers there are three important 

reasons to refer to the possibility to use the assignment model under the Regulation. 

Firstly, the CJEU confirmed that Article 8(1), in conjunction with Article 4, can be 

used to enforce aggregated claims under the system of the Brussels I Regulation 

Recast.562 Therefore, aggregation of claims should be available in all Member 

States for the claims falling under the scope of the Brussels I Regulation Recast. 

Secondly, in the absence of an effective collective redress mechanism, there has 

been an increase in the use of the assignment model in the Member States.563 

Thirdly, the deterrent effect of aggregated claims is much higher than that of 

individual actions and can better ensure the full effectiveness of EU competition law. 

That is because legal vehicles aggregating compensatory actions are experienced 

in enforcing this type of claims; have a higher chance of success, and the 

aggregation of claims will have a much more severe financial impact on the 

defendants. 

 

However, the mechanism of assignment of claims is not a collective redress 

mechanism, but it is an alternative mechanism which can be used to obtain 

compensation of multiple victims.564 The mechanism entails victims assigning 

claims to a third party which enforces the claims in its own name and at its own risk. 

The claimant in CDC, Cartel Damage Claims, a company established specifically 

for obtaining compensation for competition law infringements, is an example of the 

use of this mechanism in the competition law field.565 Basically, CDC purchases 

claims from victims; aggregates several claims in a single procedure; enforces them 

at its own cost and risk, and returns a percentage of the financial award (winnings) 

to the harmed purchasers.566 Article 8(1) of the Brussels I Regulation Recast 

facilitates such litigation because it is built specifically for consolidating claims by a 

single claimant against multiple defendants. Moreover, the most recent 

 
562 CDC (n 304), para 25.  
563 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 67; The 2013 
Commission Recommendation on collective redress (n 543), 2.  
564 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 13 and 106; The 
2013 Commission Recommendation on collective redress (n 543), 2.  
565 The factual situation of CDC (n 304) is summarised at the beginning of Section 4.2.1.1. 
566 Cartel Damages Claims (CDC), ‘Our Approach’ <https://carteldamageclaims.com/about-us/our-
approach/> accessed 19 November 2021. 
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jurisprudential developments of the CJEU offer a high degree of flexibility to 

claimants using the assignment of claims under the Brussels I Regulation Recast. 

 

This mechanism is, however, not suitable for all claims. The victims must be 

identifiable in order to assign the claim; the number of claims assigned must be 

small enough to make the enforcement procedure manageable and the potential 

financial gain must be sizeable enough to create a financial incentive.567 Therefore, 

this mechanism is not feasible for victims at the lower end of the supply chain.568 

Additionally, the assignment model may raise issues concerning an ‘effective 

prevention of abusive litigation, since safeguards against abuse that are usually 

present in collective proceedings, e.g. concerning legal standing or contingency 

fees, may not apply in relation to such alternative avenues.’569 However, it will 

continue to play an important role in cross-border litigation until a more effective 

collective redress mechanism will be developed for victims at different levels of the 

supply chain, if the latter is even desirable upon further research.  

 

The 2018 study, commissioned by the European Parliament, concluded that the 

existing EU PIL rules on jurisdiction and recognition and enforcement of judgments 

make enforcement of cross-border collective redress burdensome, and that, in 

some cases, the PIL rules on applicable law may lead to such a level of complexity 

that they make enforcement impossible.570 The author considers it necessary to 

summarise the application and some of the issues arising in the application, of the 

current heads of jurisdiction in the context of cross-border collective redress. Section 

5.3 will argue that some of the complexities arising in the application of the Rome I 

and II Regulations are reduced by the emerging EU civil law. 

 

The general rule in Article 4 is the only ground of jurisdiction allowing consolidation 

of claims brought by multiple claimants before the courts in a single Member 

 
567 Reher, (n 315) 161. 
568 ibid. 
569 Report on the implementation of the 2013 Commission Recommendation on collective redress (n 
547), 2. 
570 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 93-94. 
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State.571 However, it is not a fully satisfactory option for collective redress 

mechanisms.572 Article 4 allocates jurisdiction to the court in the Member State 

where the defendant is domiciled. This creates a procedural advantage for the 

defendant and increases costs and risks for the claimants which can deter victims 

from initiating proceedings.573 Moreover, on the one hand, Article 4 could create a 

‘safe-haven’ for defendants domiciled in Member States which do not allow effective 

collective redress proceedings.574 On the other hand, this head of jurisdiction can 

distort competition within the internal market by exposing undertakings domiciled in 

Member States with effective collective redress mechanisms to a higher litigation 

risk.575 

 

Allocation of jurisdiction pursuant to Article 7 is justified ‘on the existence of a 

particularly close connecting factor between the dispute and courts other than those 

of the State of the defendant's domicile’.576 The forum identified by Articles 7(1) or 

7(2) is so closely connected to the dispute that, when there are multiple infringers, 

it allows the claimant (or claimants) to bring a claim against all infringers that 

contributed to its harm. 

 

Article 7(1) applies in contractual matters and allows defendants, domiciled in the 

EU, to be sued also in the ‘courts for the place of performance of the obligation in 

question’. This rule is only usable for collective actions (multiple claimants) if the 

place of performance of each contract to which each claimant is a party, are in the 

same place.577 Similarly, consolidation of claims against multiple defendants is 

possible only if the place of performance of each contract are in the same place. 

Furthermore, contractual relationships often have a choice of forum clause which 

 
571 ibid 97. 
572 ibid. 
573 Ibid. 
574 ibid. 
575 ibid. 
576 Shevill (n 405), para 19; Bier (n 405), para 11. 
577 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 98. 
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confers exclusive jurisdiction to the chosen court.578 Thus, consolidation of claims 

would be possible only if the contracts designate the courts of the same forum.579  

 

Article 7(2) applies in tortious matters and, as established in Bier, can allocate 

jurisdiction at the locus delicti or at the locus damni.580 In general, at locus damni, 

only the victims that suffered harm in that Member State can consolidate their 

actions for damages because national courts are limited to rule on the local 

damage.581 For cartel cases this limitation has been amended by the Court in CDC  

which stated that the entire damage is considered to have occurred at the victim’s 

domicile.582 However, this head of jurisdiction continues to allow only victims 

domiciled in the same Member State to bundle their claims. Generally, only the 

infringers/defendants that caused the damage arising in that jurisdiction may be 

sued at the locus damni. However, in competition law cases, it may be argued that 

all members of the undertaking that caused that damage may be sued in that 

jurisdiction. 

 

Generally the locus delicti coincides with the defendant’s domicile and thus, it does 

not offer claimants a truly alternative to Article 4.583 In competition law cases, the 

locus damni may offer an alternative if the ‘place of conclusion of the cartel’ is 

identifiable584 or if claimants agree to bring the actions at the place where the abuse 

of dominance was implemented (in the Member State of the market where predatory 

pricing was offered and applied).585 All claimants should be able to bundle the claims 

at the locus delicti and against all infringers/defendants, because that court can rule 

on the entire damage caused by the tortious action. But such bundling of claims is 

important only if it offers a true alternative to the rule in Article 4. 

 

 
578 ibid. 
579 ibid. 
580 Bier (n 405), paras 24-25. 
581 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 98. 
582 This was concluded in Section 4.3.3.2. 
583 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 98. 
584 CDC (n 304), para 44. 
585 flyLaL (n 442), para 52. 
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The availability of Article 7 paragraphs (1) and (2) for bundling claims depends, of 

course, on the nature of the bundled claims, and, the jurisdictional ground may differ 

depending on the collective redress mechanism chosen.586 Representative actions 

will always be non-contractual and would fall under the scope of Article 7(2).587 

However, assigned claims will maintain their original nature and if the assigned 

claims include a mixture of contractual and non-contractual claims the only option 

would be to enforce them via Article 4 of the Regulation.588 

 

Article 4 allows bundling of contractual and non-contractual claims, by all claimants, 

at the domicile of the defendant. Article 8(1) allows multiple defendants to be sued 

at the domicile of one of them. Therefore, Article 8(1) in conjunction with Article 4 

seems to be the most suitable mechanisms for consolidating claims by multiple 

claimants and against multiple defendants. This mechanism is examined in the next 

section on Article 8(1). This mechanism is particularly attractive for claims 

aggregation vehicles because it allows the enforcement of all assigned claims in a 

single jurisdiction. However, it must be noted that choice of court agreements have 

priority over jurisdiction provided under Article 8, and, if some of the contractual 

claims assigned include a choice of court clause concluded with the defendant/s, 

which covers competition law claims, the consolidation of all claims becomes 

impossible.589 

 

Where Article 8(1) is not available (for example in consumer claims covered by 

Section 4 of the Brussels I Regulation Recast) Article 7(5) is a useful alternative. 

The latter allows a defendant domiciled in a Member State to be sued in the courts 

where its branch, agency or other establishment is situated, regarding a dispute 

arising out of the operations of that branch, agency or other establishment. To 

bundle multiple claimants under Article 7(5) it is necessary to establish, for each 

claimant, that the dispute arises from the operations of that branch and not from the 

operations of the parent company. Generally, only the branch and the parent 

 
586 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 99. 
587 ibid. For example, an action initiated by a consumers association.  
588 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 99. 
589 ibid. 
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company may be sued under Article 7(5). It is argued in Section 4.3.6 that, in 

competition law claims, Article 7(5) should allow consolidation of claims against all 

members of an undertaking. 

 

The special provision applying to consumer contracts is also not suitable for 

effectively enforcing a cross-border collective redress claim. Article 18 provides the 

consumers with the possibility to sue the professional in the Member State where 

he is domiciled, or regardless of the domicile of the defendant, in the Member State 

where the consumer is domiciled. To avail of this plaintiff-friendly head of jurisdiction 

there must be a consumer contract between the claimant and the defendant.590 

Therefore, Article 18 cannot be used by a consumer association to protect the 

interests of the consumers, through a preventive action seeking injunctive relief, 

since such an action is tortious in nature.591 Similarly, the protective rules of Article 

18 can be used only by consumers which have purchased the goods directly from 

the defendant. Thus, if the defective goods, or the goods affected by cartel 

infringements, are bought from a distributor and not from the manufacturer, Article 

18 cannot be used to sue the manufacturer since it applies only to contractual 

matters.592 Furthermore, Article 18 cannot be used to enforce multiple consumer 

claims assigned to a single consumer unless all those consumers are domiciled in 

the same Member State.593 As a consequence, parallel proceedings could arise 

under Article 18.594  

 

The analysis of Article 8(1) in the next section is focused on the possibility to sue 

multiple defendants in the same jurisdiction, namely, at the domicile of one of the 

defendants. The focus is not on the possibility of aggregating claims on behalf of 

multiple victims. However, Article 8(1) is extremely useful for claims aggregation 

vehicles. Since the ‘domicile of the defendant’ is the general jurisdiction rule, the 

 
590 Case C-498/16 Maximilian Schrems v Facebook Ireland Limited ECLI:EU:C:2018:37, paras 45-
46. 
591 Henkel (n 127), para 50. Case C-191/15 Verein für Konsumenteninformation v Amazon EU Sàrl 
ECLI:EU:C:2016:612, para 38.  
592 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 100. 
593 Schrems (n 590), paras 41 and 49. 
594 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 100. 
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claims on behalf of all aggregated victims can be brought in that jurisdiction. There 

is no need to satisfy specific connecting factors in relation to each victim (for 

example locus damni).  Moreover, in contrast to individual paragraphs of Article 7, 

Article 4 can serve as basis for both contractual and tortious actions. The courts 

identified by Article 7 are limited by the scope of each paragraph to hear either only 

contractual or only tortious claims.595 In addition, Article 8(1) can be used to 

consolidate claims against all infringers in the same jurisdiction. This allows all 

victims and all infringers to be centralised in one jurisdiction. The current application 

of Article 8(1) heavily influences the role of Article 7(5). Thus, a brief analysis of 

Article 7(5) will follow the analysis of Article 8(1). 
 

4.3.5 Article 8(1) – Consolidation of actions against infringing undertakings 

 

     Article 8(1) provides that: 

8. A person domiciled in a Member State may also be sued:  

(1) where he is one of a number of defendants, in the courts for the 

place where any of them is domiciled, provided the claims are so 

closely connected that it is expedient to hear and determine them 

together to avoid the risk of irreconcilable judgments resulting from 

separate proceedings; 

Article 8(1) allows a claimant to consolidate actions against several defendants at 

the domicile of one of the defendants. It is not a self-standing rule of jurisdiction, but, 

covers only the issue of consolidation of actions. Therefore, jurisdiction must be 

allocated at the domicile of a defendant by Article 4 before one may consolidate 

actions pursuant to Article 8(1). 

 

Some defendants may have no connection with the chosen forum. Therefore, the 

Regulation requires additional safeguards for its application. Section 4.3.5.1 

examines the conditions for the application of Article 8(1). Section 4.3.5.2 answers 

 
595 Case 51/97 Réunion européenne SA and Others v Spliethoff's Bevrachtingskantoor BV 
ECLI:EU:C:1998:509, para 50; Case C-98/06 Freeport ECLI:EU:C:2007:595, paras 45-46. . 
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the question of who can be an anchor defendant for the purpose of applying Article 

8(1).  

 

4.3.5.1 Conditions for applying Article 8(1) 

 

The explicit condition in Article 8(1) is that the claims must be so closely connected 

that determining them separately could result in irreconcilable judgments (examined 

in 4.3.5.1.1). The implicit condition is that Article 8(1) may not be used solely for the 

purpose of removing a defendant from the jurisdiction of the courts of the Member 

States where he is domiciled (examined in 4.3.5.1.2). 

 

The pertinent question is when are claims so closely connected that there is a risk 

of irreconcilable judgments? It is not entirely clear what is the meaning of the 

concept of ‘irreconcilable judgments’ and the fact that claims must be ‘closely 

connected’ in the context of Article 8(1).596 As Hartley notes, these concepts are 

used in the Regulation also in the section on lis pendes and related actions, as well 

as within the grounds for non-recognition of foreign judgments.597 However, the 

relevant meaning may be unique for the purpose of Article 8(1).598 For example, in 

the context of non-recognition of judgments, the two judgments should create legal 

consequences that are mutually exclusive, and, they must be between the exact 

same parties.599 However, in the context of Article 8(1), different judgments could 

be enforced against each defendant without creating mutually exclusive legal 

effects.600 Therefore, it is clear that, for the purpose of Article 8(1), it is not required 

that the conflicting judgments should exist between the same parties because this 

is impossible in actions involving different defendants.601 

 

 
596 Hartley (n 455) 154, para 9.12. 
597 Hartley (n 455) 153-154. 
598 Hartley (n 455) 153, paras 9.08-9.09. For example, in Case C-406/92 Tatry v. Maciej Rataj 
ECLI:EU:C:1994:400, paras 53-54, the ECJ stated that the term ‘irreconcilable’ in Article 30 (related 
actions) has a wider meaning than in Article 45 (Refusal of Recognition). 
599 Case C-145/10 Painer ECLI:EU:C:2011:239, Opinion of AG Trstenjak, para 65. 
600 Painer (n 599), Opinion of AG Trstenjak, para 65. 
601 Hartley (n 455) 153, para 9.09.  
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Nonetheless, it is clear that, for the purpose of Article 8(1), the divergence in the 

outcome of the dispute must ‘arise in the same situation of fact and law’.602 This 

does not mean that the claims must be based on identical legal basis.603 It does not 

matter that, under national law, some claims are characterised as contractual and 

some are characterised as tort.604 That is because, in the context of Article 8(1), the 

jurisdiction of the court is based on Article 4 which allocates jurisdiction to the court 

at the domicile of the defendant regardless of the legal basis of the claim.605 All 

claims can be heard by the court at the domicile of the defendant, which is the 

general jurisdiction rule in the Regulation. In contrast, jurisdiction of the court based 

on Article 7 ‘constitutes special jurisdiction limited to an exhaustive list of cases’ and 

cannot serve as a basis to hear other type of actions.606  Article 7 offers strict 

exceptions from the general rule. The Court considers that the strict interpretation 

of the jurisdictional grounds provided by Article 7(1) cannot allow two or more claims 

to be considered ‘closely connected’ to justify hearing them together for the purpose 

of Article 30 on related actions when the initial jurisdiction of the different national 

courts has been allocated on the basis of different paragraphs of Article 7.607  For 

example, Article 7(1) confers a court, other than the court at the domicile of the 

defendant, jurisdiction to hear matters relating to a contract. That court, being seised 

on the basis of Article 7(1), cannot hear also a matter relating to tort delict or quasi 

delict for which (special) jurisdiction is allocated by Article 7(2).  

 

Therefore, the fact that the claims must be so closely connected that there is a risk 

of irreconcilable judgments if they were determined separately necessities a broader 

interpretation, for the purpose of Article 8(1), than elsewhere in the Regulation. 

Article 8(1) does not require the claims to be between the same parties, nor, to be 

based on the same legal basis. However, for the application of Article 8(1), it is 

necessary to establish that there could be a ‘divergence in the outcome of the 

 
602 Case C-145/10 Painer ECLI:EU:C:2011:798, para 79. 
603 Painer (n 602), paras 80 and 84; CDC (n 304), para 23. 
604 CDC (n 304), para 23; Freeport (n 595), paras 42-47. 
605 Freeport (n 595), paras 41-46. 
606 ibid, para 46. 
607 ibid, para 45; Réunion européenne (n 595), para 50. 
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dispute’ which must arise in ‘the same situation of fact and law’.608 For that purpose, 

it is not required that the claims are based on the same legal basis as long as ‘it was 

foreseeable by the defendants that they might be sued in the Member State where 

at least one of them is domiciled.’609 AG Trstenjak opined that foreseeability should 

be, at least, the minimum requirement for establishing ‘a single factual situation’. 610 

Therefore, the defendants’ conduct must be ‘concerted’ in the sense of not occurring 

independently and without knowledge of one another.611 

 

The Court confirmed in CDC that the conditions for the application of 8(1) can be 

fulfilled in a competition law action. This is that if the damages claims in CDC would 

not be decided together there is a risk of divergence in the outcome of the claims 

that arises in the same situation of fact and law.612 The Court restated that there is 

a risk of irreconcilable judgments only when the divergence in the outcome results 

in the same situation of fact and law.613  It stated that the same situation of fact and 

law is satisfied when the damages actions are based on a Decision of the European 

Commission which found that the defendants participated in a single and continuous 

infringement of Article 101 TFEU even if they participated in the implementation of 

the cartel, in different places, and, at different times.614 Moreover, the fact that the 

claims may have different legal basis, by virtue of different national laws being 

applicable, does not preclude the application of Article 8(1), provided that it was 

foreseeable ‘by the defendants they might be sued in the Member State where at 

least one of them is domiciled.’615 The foreseeability condition is ‘fulfilled in the case 

of a binding decision of the Commission finding there to have been a single 

infringement of EU law’.616 This also confirms that the foreseeability requirement is 

fulfilled in the context of concerted conduct.617 Since the requirements for holding 

 
608 Painer (n 602), para 79. 
609 ibid, para 81. 
610 Painer (n 599), AG Trstenjak Opinion, paras 91-94. 
611 ibid. 
612 CDC (n 304), paras 20-25.  
613 ibid, para 20; Freeport (n 595), para 40; Painer (n 602), para 79; Case C-645/11 Saphir and 
Others ECLI:EU:C:2013:228, para 43. 
614 CDC (n 304), para 21. 
615 ibid, para 23; Painer (n 602), para 84. 
616 CDC (n 304), para 24. 
617 Painer (n 599), Opinion of AG Trstenjak, paras 91-94. 
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the infringers liable may differ under the multiple applicable national laws, there 

exists a risk of irreconcilable judgments if proceedings were to be brought before 

courts in different Member States.618  

 

It is for the national court to assess the evidence and to decide ‘whether there is a 

connection between the different claims brought before it, that is to say a, risk of 

irreconcilable judgments if those claims were determined separately.’619 However, 

this author considers that the explicit condition for the application of Article 8(1) 

(namely the risk of irreconcilable judgments arising in the same situation of fact and 

law) is automatically fulfilled in similar cartel infringements. There is a general a risk 

of irreconcilable judgments if different courts would hear damages actions against 

several undertakings, domiciled in different Member States, that collectively 

participated in a ‘single and continuous cartel’ infringement.620  

 

In the context of other EU competition law infringements, it needs to be examined 

whether there is a connection between the claims that can lead to a risk of 

irreconcilable judgments if the claims were determined separately. This author 

considers that the application of Article 8(1) must be allowed, for the same concerns, 

also in the context of other types of EU competition law infringements. This is 

whenever the damages actions, originate in the same infringement, and, are 

brought against several undertakings, domiciled in different Member States, that 

together participated in an infringement of the EU competition rules as determined 

by a NCA or by a national court. In such situations, the claims must be considered 

to be so closely connected that there is indeed a risk of divergent outcomes if they 

were to be determined separately. Moreover, the criterion of ‘same situation of fact 

and law’ is also fulfilled in these situations as confirmed by the Court in CDC.621 

Also, it is irrelevant that the claims are based on different legal bases because they 

are always foreseeable by the defendants. Undertakings jointly participating in an 

 
618 CDC (n 304), paras 22 and 25. Although, that may not be the case anymore, or not to the same 
extent, as it is demonstrated in Section 5.2 that the constitutive conditions of the EU right to claim 
compensation, including liability, are a matter governed directly by EU civil law. 
619 Painer (n 602), para 83; CDC (n 304), para 32. 
620 CDC (n 304), para 25. 
621 ibid, para 21. Text to n 614.  
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EU competition law infringement can reasonably foresee that they may be sued at 

the domicile of any participant. That is especially the case if the infringement is 

already established by a competition authority or by a national court. 

 

In practice, an infringement of Article 102 TFEU does not usually involve multiple 

undertakings. Nevertheless, more than one undertaking may be found to have 

abused a collective dominant position. It is also possible that one dominant 

undertaking, consisting of several legal persons, commits an abuse. In these 

situations, Article 8(1) must equally be available to the victims.  

 

4.3.5.1.2 Implicit condition: the abuse proviso 

 

This condition is provided in paragraph 2 of Article 8. However, the Court has stated 

that it shall be read into the application of paragraph 1 as well.  It provides that Article 

8(1) ‘cannot be interpreted as allowing an applicant to make a claim against a 

number of defendants for the sole purpose of removing one of them from the 

jurisdiction of the courts of the Member State in which that defendant is 

domiciled’.622 

 

This condition is examined when proceedings are instituted, and, is re-examined 

only if there is ‘firm evidence to support the conclusion that the applicant artificially 

fulfilled, or prolonged the fulfilment of, that provision’s applicability’.623 For example, 

in CDC there were on-going negotiations for an out-of-court settlement between the 

claimant and the sole defendant domiciled in Germany where the actions were 

consolidated. However, such circumstances are not enough to establish that Article 

8(1) had been circumvented, unless, it is also proven that that settlement was, in 

fact, concluded before the start of the proceedings.624 

 

 
622 CDC (n 304), para 27 (emphasis added). 
623 CDC (n 304), para 28; Freeport (n 595), para 54. 
624 CDC (n 304), para 32. 
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4.3.5.2 Article 8(1): determining the anchor defendant in the context of EU 

competition law infringements  

 

The most challenging issues around applying Article 8(1) in the context of EU 

competition law actions are not related to the conditions examined above. A 

particularly difficult issue is to determine which members of an infringing undertaking 

can be anchor defendants in situations where not all members of the undertaking 

were named in the infringement decision/judgment. It is next argued that the 

mechanism offered by Article 8(1) in conjunction with Article 4 can be used to sue 

all undertakings at the domicile of any of its members. Section 4.3.5.2.1 argues that 

Article 8(1) has a broad application in competition law. Section 4.3.5.2.2 raises 

criticism of this broad interpretation.  

 

4.3.5.2.1 A broad interpretation of the application of Article 8(1) 

 

It is clear that damages actions may be consolidated at the domicile of one of the 

legal or natural person that are addressees of the decision of the public enforcer, 

or, of the judgment, establishing the infringement. The problem arises when the 

anchor defendant is a constituent component of the infringing undertaking (for 

example, a subsidiary, a sister or a parent company) that is not expressly mentioned 

in the decision/judgment determining the infringement.  

 

The CDC judgment clarifies that Article 8(1) ‘can apply in the case of an action for 

damages, and for disclosure in that regard, brought jointly against undertakings’625 

which have participated in a cartel infringement prohibited by Article 101 TFEU. It 

was argued that the wording of the judgment may give rise to inconsistent 

application.626 This is because the Court used the term ‘undertakings’ to interpret 

the rules of a Regulation which is concerned with allocating jurisdiction in claims 

against ‘persons’.627 It is settled case law, for the purpose of EU competition law, 

 
625 ibid, para 33 (emphasis added). 
626 Danov, ‘Recent Developments’ (n 304) 119. 
627 Brussels I Regulation Recast, art 4; Danov, ‘Recent Developments’ (n 304) 119. 
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that an ‘undertaking’ must be understood as ‘designating an economic unit for the 

purpose of the subject-matter of the agreement in question even if in law that 

economic unit consists of several persons, natural or legal’.628 Competition law 

infringers often use ‘a network of subsidiaries…in different European countries’ to 

implement the objectives of the cartel.629 

 

Mihail Danov raises very important questions on the application of the Brussels I 

Recast Regulation in claims against ‘undertakings’. The most interesting of these 

include: where is the registered office of an undertaking?; does the Court refer to 

the registered office of the legal person that is an addressee of the public decision 

or to the registered office of any member of the undertaking even if that legal person 

is not named in the decision of the public investigator?;630 should Article 8(1) be 

interpreted in the sense that a claimant may sue for damages at the registered office 

of any subsidiary of the parent company involved in the infringement and then 

consolidate actions against all members of that undertaking as well as against 

members of the other undertakings that participated in the same infringement, even 

if some of these members were not addresses of the decision of the public 

enforcer?631  

 

It needs to be underlined that there is a fundamental connection between, on the 

one hand, the issue of allocation of jurisdiction and, on the other hand, the question 

of imposing liability for infringements of EU competition law. Litigation may be 

consolidated, under Article 8(1), at the domicile of a member of the infringing 

undertaking, only if the anchor defendant can be held liable for the anti-competitive 

 
628 Case T 66/99 Minoan Lines SA v Commission ECLI:EU:T:2003:337, para 121; Case 
170/83  Hydrotherm ECLI:EU:C:1984:271, para11; Case T-234/95 DSG v Commission 
ECLI:EU:T:2000:174, para 124 (emphasis added). More on the concept of ‘economic unit’ in text to 
n 1179. 
629 Danov, ‘Cross-Border Aspects of EU Competition Law Enforcement’ (n 317) 202; Hydrogen 
Peroxide and perborate (Case COMP/F/38.620) Commission Decision 2006/903/EC [2006] OJ 
L353, para 88. 
630 Danov, ‘Cross-Border Aspects of EU Competition Law Enforcement’ (n 317) 202-203.  
631 Danov, ‘Recent Developments’ (n 304) 119-120. 
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behaviour. The literature shows that conflicting interpretations on the issue of liability 

and allocation of jurisdiction may arise even in the same jurisdiction.632  

 

The case law in England and Wales is controversial on the issue of imposing liability 

and, thus, cannot offer a straightforward and conclusive answer.633 In Cooper Tyre, 

the High Court stated that Article 101 TFEU may be infringed not only by making 

prohibited agreements but also by implementing those agreements.634 Even if the 

infringement is committed by the undertaking, liability must be imposed on a specific 

legal person. Liability may be imposed on any member of the undertaking engaged 

in the implementation of the agreement even without proving the latter had 

knowledge of the agreement. It suffices that the undertaking, as a whole, had 

knowledge of the agreement. Elsewhere, the High Court stated that liability may be 

imposed on an entity implementing the cartel without knowledge only if it is proven 

that there was a degree of influence or control by another member of the 

undertaking which had knowledge of the cartel.635 In Emerson the Court of Appeal 

struck down a damages action against a subsidiary which was not named in the 

decision of the European Commission.636 Although the subsidiary was part of the 

infringing undertaking, the court decided it could not be identified as an infringing 

party for the purpose of imposing liability on it as the principle of legal certainty would 

be undermined.637  

 

One can find answers to the questions raised by Danov in the recent judgment of 

the CJEU and Opinion of AG Wahl, in Skanska.638 Skanska is not concerned 

 
632 Danov, ‘Cross-Border Aspects of EU Competition Law Enforcement’ (n 317) 203-205; Danov, 
‘Jurisdiction in Cross-Border EU Competition Law Cases’ (n 304) 174-181; Jon Lawrence and Anna 
Morfey, ‘Tactical Manouvres in UK Cartel Damages Litigation’, in Danov, Becker and Beaumont 
(eds.) Cross-Border EU Competition Law Actions  (n 4) 149-151. 
633 ibid. Cooper Tire & Rubber Company v. Shell Chemicals UK Limited [2009] EWHC 2609 (Comm), 
para 50; Nokia Corporation v AU Optronics Corporation [2012] EWHC 731 (Ch), para 82; Emerson 
Electric Co & Ors v. Mersen UK Portslade Ltd (sued as and formerly Le Carbone (Great Britain) Ltd) 
[2012] EWCA Civ 1559, paras 81 and 83. 
634 Cooper Tire (n 633), para 50. Cooper Tyre consolidated the argument firstly held by the court in 
Provimi v Aventis [2003] EWHC 961: English subsidiary had ‘implemented’ the cartel even without 
knowledge of the cartel. 
635 Nokia Corporation (n 633), para 82. 
636 Emerson Electric (n 633). 
637 Emerson Electric (n 633), para 81 and 83. 
638 Case C-724/17 Skanska Industrial Solutions and Others ECLI:EU:C:2019:204. 
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primarily with allocation of jurisdiction, but, rather with the boundary between EU 

law and domestic law. Therefore, it is explored more fully in the Chapter 5.639  

Nonetheless, the first two sets of questions addressed to the Court are relevant 

here. Firstly, the Court was asked whether EU law directly or domestic law 

determines the parties liable to pay compensation for harm caused by infringements 

of Article 101 TFEU. Secondly, if the answer is in the sense that the parties liable 

are determined by applying EU law directly, then are entities liable for compensation 

those coming within term of ‘undertaking’? Furthermore, when determining the 

entities liable for compensation, are the same principles to be applied as the [Court] 

‘has applied to determining the entities liable in cases concerning fines, in 

accordance with which liability may be founded, in particular, on belonging to the 

same economic unit or on economic continuity?’640 

 

The answer of the Court is very clear. It confirms that, in absence of EU rules, it is 

for the Member States to lay down the detailed rules governing the exercise of the 

right to claim compensation within the limits of the principles of equivalence and 

effectiveness.641 However, ‘the determination of the entity which is required to 

provide compensation for damage caused by an infringement of Article 101 TFEU 

is directly governed by EU law.’642 Determining the persons liable to pay 

compensation is not a question relating to the application (or exercise) of the right, 

but it is a ‘constitutive condition of liability governed by EU law’.643 

 

Furthermore, it stated that it is clear from the wording of Article 101(1) that the 

authors of the Treaty intended to use the concept of ‘undertaking’ to designate the 

infringer of those provisions.644 Thus, the entities liable to pay compensation ‘for the 

damage caused by a cartel or practice prohibited by Article 101 TFEU are the 

 
639 Particularly in Section 5.2.  
640 Skanska (n 166), Opinion of AG Wahl, para 22. 
641 Skanska (n 638), para 27. 
642 ibid, para 28. 
643 Skanska (n 166), Opinion of AG Wahl, para 60. At paras 36-41 and 60-64 AG Wahl made a 
distinction between constitutive conditions, governed by EU law, and rules relating to the application 
of the right, governed by national law. This distinction was confirmed by the Court in paras 25-28 of 
the judgment. 
644 Skanska (n 638), para 29. 
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undertakings, within the meaning of that provision, which have participated in that 

cartel or that practice.’645 In other words, the term undertaking in the private 

enforcement context must be understood as it is already defined in the public 

enforcement context. It is settled that ‘undertaking’ covers ‘any entity engaged in an 

economic activity, irrespective of its legal status and the way in which it is 

financed’.646 Notably, the concept ‘must be understood as designating an economic 

unit even if in law that economic unit consists of several persons, natural or legal’.647 

Furthermore, the principle of economic continuity must be included within the 

meaning of ‘undertaking’ for the purpose of imposing liability for damages as it is for 

imposing liability for fines.648 

 

The concept of undertaking is an autonomous concept of EU law and ‘cannot have 

a different scope with regard to the imposition of fines by the Commission (…) as 

compared with actions for damages for infringement of EU competition rules.’649 The 

reasoning is that actions for damages are part of the integral system for the 

enforcement of EU competition law, and, that system aims primarily to punish and 

deter anticompetitive behaviour.650 Private actions complement public enforcement 

by contributing to the deterrent effect of the latter.651 Thus, they play an essential 

role in ensuring the full effectiveness of EU law.652 If the two enforcement branches 

are complementary, and, constitute two parts of the same enforcement system, 

then, the interpretation of ‘undertaking’ cannot differ depending on the mechanism 

used.653 

 

 
645 ibid, para 32. 
646 ibid, para 36; Case C-280/06 ETI and Others ECLI:EU:C:2007:775, para 38; Joined Cases C-
189/02 P, C-202/02 P, C-205/02 P to C-208/02 P and C-213/02 P Dansk Rørindustri and Others v 
Commission ECLI:EU:C:2005:408, para 112; Case C-222/04 Casa di Risparmio di Firenze and 
Others ECLI:EU:C:2006:8, para 107. 
647 Skanska (n 638), para 37; Case C-516/15P Akzo Nobel and Others v Commission 
ECLI:EU:C:2017:314, para 48; Case C-90/09P General Química and Others v Commission 
ECLI:EU:C:2011:21, para 35. 
648 Skanska (n 638), paras 38-42. 
649 ibid, para 47. 
650 ibid, paras 43-45; Skanska (n 166), Opinion of AG Wahl, paras 76 and 80. 
651 Skanska (n 638), para 25; Skanska (n 166), Opinion of AG Wahl, para 28. 
652 Skanska (n 638), para 25; Skanska (n 166), Opinion of AG Wahl, para 31. 
653 Skanska (n 166), Opinion of AG Wahl, para 80. 
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It needs to be highlighted that Skanska was not concerned with the issue of 

allocation of jurisdiction. Nevertheless, Skanska clarified that the issue of liability for 

damages is governed directly by EU law; it is imposed on the ‘undertaking’ and that 

the concept of undertaking must be identically understood for establishing liability in 

public and private enforcement. This comes after the Court had already established, 

in CDC, that this term can be used for allocating jurisdiction under the Regulation.654 

A combined reading of the two judgments suggests that the same 

understanding of the concept of ‘undertaking’ must be used for all three 

purposes: (i) imposing liability for fines; (ii) imposing liability for compensation 

and (iii) for allocation of jurisdiction.  
 

Therefore, the short answer to Danov’s questions, is that jurisdiction may be 

allocated at the domicile of any member of the undertaking whether or not it is 

named in the infringement decision.655 Moreover, Article 8(1) should allow 

consolidation of actions against any undertakings liable, and, this includes any 

member of each undertaking that participated in the same infringement. This 

argument finds further support and clarification in the CJEU jurisprudence on 

imposing group liability in EU competition law. Christian Kersting argues that the 

relationship between the members of the undertaking and their individual 

participation in the infringement are irrelevant for imposing liability on all members 

of the undertaking.656 These factors are therefore irrelevant for the purpose of 

allocating jurisdiction.  

 

Kersting examined the doctrinal foundations on which the CJEU imposes group 

liability in EU competition law.657 The analysis identified two possible doctrinal bases 

for attributing (group) liability within EU competition law. These are, firstly, ‘Unity of 

action as a basis for liability’ and, secondly, ‘decisive influence as a basis for 

 
654 Text to n 625. 
655 Text to nn 630-631. 
656 Christian Kersting, ‘Liability of Sister Companies and Subsidiaries in European Competition Law’ 
(19 March 2019),  7-20 <https://ssrn.com/abstract=3355816> accessed 12 June 2019. 
657 ibid. 
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liability’.658 Under the first basis, the liability of the economic unit (undertaking) is 

made up of the combined liability of all members of the economic unit.659 Liability is 

imposed on each member on the basis of being members of the same economic 

unit, because ‘Joint liability follows from joint, unitary action on the market’.660 Under 

the second basis, only members of the undertaking that  exercised ‘decisive 

influence’ over the behaviour of the infringer may be held liable for the 

infringement.661 

 

Although both criteria ‘play a significant role in the jurisprudence’ of the CJEU on 

imposing group liability in competition law,662 the Court has not been clear on what 

is ‘ultimately the doctrinal basis for the liability of group entities that have not been 

involved in the infringement’.663 Greater value is given in the case law on group 

liability to the criterion of single economic entity and, therefore, it is unclear why the 

Court also uses the criterion of decisive influence.664 To clarify this, Kersting 

analyses the relationship between the two criteria and argues that the criterion of 

decisive influence is not the basis for imposing liability, but, is only a precondition 

for liability.665 

 

Kersting identified four steps employed by the CJEU when establishing group 

liability.666 Firstly, the Court takes an abstract view of the structure of the market and 

of the undertaking as an economic unit.667 At this stage it is unclear which 

companies act as an economic unit.668 Secondly, the Court defines the ‘scope and 

boundaries of the undertaking to which obligations and liabilities are to be 

assigned’.669 It analyses corporate affiliations established under corporate law670 

 
658 ibid 9-11.  
659 ibid 10. 
660 ibid. 
661 ibid 11. 
662 ibid 16. 
663 Ibid. 
664 Ibid. 
665 ibid 17. 
666 Ibid. 
667 ibid 17-18. 
668 Ibid. 
669 Ibid. 
670 ibid 24 and 17. 
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and uses the criterion of ‘decisive influence’ to determine the structure of the 

economic unit.671 The latter criterion is important because the parent and the 

subsidiary are considered to form an economic unit where the latter has no 

autonomy to determine its conduct on the market.672 Only now does it become clear 

who the exact members (legal or natural) of the economic unit/undertaking are.673 

Thirdly, the Court assigns obligations and liabilities to the undertaking which is now 

‘tangible in law through its constituent parts’.674 Fourthly, the Court proceeds to 

assign the liability of the economic unit onto a specific legal entity.675 Kersting argues 

that when the economic unit ‘consists of several legal entities (…) liability must be 

assigned to all legal entities of the economic unit’.676 In his view, ‘Only then liability 

of the individual legal entities corresponds with the liability of the economic unit.’677 

He elaborates that ‘If not all legal entities of the economic unit were held liable (…) 

a part of the economic potential would be excluded from liability. However, in 

competition law, the economic potential is generally to be taken into account in its 

entirety.’678 

 

In this context, Kersting argues that the criterion of decisive influence precedes the 

question of liability, and, serves only the purpose of defining the boundaries of 

economic unit.679 Therefore, ‘the liability of the legal entities collectively constituting 

the economic unit follows solely from the notion of undertaking, according to which 

obligations and liability are addressed to the economic unit as a whole.’680 

Consequently, innocent sister companies and subsidiaries, as members of the 

same economic unit, are liable for the behaviour of the parent company and vice-

 
671 ibid 18. 
672 ibid; Case C-440/11P Commission v Stichting Administratiekantoor Portielje 
ECLI:EU:C:2013:514, paras 38-39; Case C-97/08P Akzo Nobel and Others v Commission 
ECLI:EU:C:2009:536, paras 58-59; Joined Cases C-628/10P and C-14/11P Alliance One 
International and Standard Commercial Tobacco v Commission and Commission / Alliance One 
International and Others ECLI:EU:C:2012:479, paras 43-44; General Química  (n 647), para 37. 
673 Kersting (n 656) 18. 
674 ibid. 
675 ibid 17-19. 
676 ibid 18. 
677 ibid 18-19. 
678 ibid 19. 
679 ibid. 
680 ibid. 
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versa.681 More accurately, any member of the economic unit is liable for the anti-

competitive behaviour of any other member of the same economic unit.  

 

This interpretation does not violate the principle of culpability or the principle of 

personal responsibility. In fact, fault or personal responsibility of a particular legal 

entity is not required for the imposition of sanctions.682 The Court has repeatedly 

emphasised that ‘the principle of personal responsibility relates to the undertaking 

as such’ and not to its individual members.’683 Skanska also confirms that liability is 

imposed on the undertaking as such.684  

 

In conclusion, the same broadly defined concept of ‘undertaking’ must be used for 

the imposition of liability for damages and for the allocation of jurisdiction in actions 

for damages. All entities that constitute the undertaking are jointly and severally 

liable685 and litigation can be anchored at the domicile of any of them (for example, 

parent, subsidiary, sister company/sister subsidiary). For both purposes it is 

irrelevant: whether all defendants were addressees of the decision of the public 

enforcer; the relationship between the defendants; whether they all had knowledge 

of the infringement and their intention and degree of implication in the infringement. 

Articles 4 and 8(1) should allow a claimant to bring damages actions at the domicile 

of any member of an undertaking, be it for horizontal or vertically descending liability, 

and, then, consolidate actions against any, or all, members of the other undertakings 

liable for the same infringement. The interpretation is also in line with CDC where 

the Court decided that litigation can be consolidated before one court ‘holding each 

participant liable for the loss resulting from the tortious actions of those participating 

in the infringement’.686 Although it should be foreseeable for the defendants that 

 
681 ibid. 
682 ibid 12. 
683 ibid 12-13 and 20. Akzo Nobel (n 672), para 56; ETI and Others (n 646), para 39; General Química 
(n 647), para 36; Joined Cases C-231/11 P to C-233/11 P European Commission v Siemens AG 
Österreich and Others ECLI:EU:C:2014:256, para 44: ‘When such an economic entity infringes the 
competition rules, it falls, according to the principle of personal responsibility, to that entity to answer 
for that infringement’. 
684 Text to nn 644-645. 
685 Kersting (n 656) 24. 
686 CDC (n 304), 23-25 and 33. 
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they may be sued at the domicile of one of them,687 in accordance to the principle 

of personal responsibility, it is the undertaking that must foresee such litigation, and, 

not each individual member.688 

 

4.3.5.2.2 Criticism of the broad application of Article 8(1) 

 

Two important criticisms of the broad application of Article 8(1) are worth 

highlighting. Firstly, using the regime of the Regulation to allocate jurisdiction in 

claims against undertakings appears to contradict the objectives of the Regulation. 

The rules of the Regulation ‘should be highly predictable’689 because it is designed 

to achieve ‘a genuine legal systematization which will ensure the greatest degree of 

legal certainty’ in the civil and commercial field.690 The necessity to facilitate 

competition law damages actions may create effects which are difficult to reconcile 

with the ‘notional balance struck by the Regulation between the rights of the claimant 

and those of the defendant.’691 Not every defendant member of an undertaking 

benefits from the same level of foreseeability. However, the current application is 

the logical approach to accommodating the non-specific rules of the Regulation to 

competition law actions. This is because liability is imposed differently in competition 

law than in other areas of law on an undertaking composed of multiple members 

with individual legal personality. Thus, it is the undertaking that must foresee the 

application of the Brussels Regulation.  

 

Secondly, the current application may lead to actions being consolidated before a 

court that is not adequate to hear the case from a geographical perspective and, 

thus, that would not implement EU law effectively.692 This effect may be amplified 

by the fact that the broad discretion offered to the claimant has the potential to 

increase the numbers of damages actions in the EU. On the one hand, a higher 

 
687 The foreseeability requirement underlies the application of all jurisdictional grounds of the 
Regulation (text to n 360) including Article 8(1) (text to nn 609-611). 
688 Text to nn 682-684. 
689 Brussels I Regulation Recast, Recital 15. 
690 Handte (n 324), para 12. Council, ‘Report on the Convention on jurisdiction and the enforcement 
of judgments in civil and commercial matters’ by P Jenard, OJ 1979 C 59, 1, 15. 
691 Fitchen, ‘Allocating Jurisdiction’ (n 4) 395. 
692 CDC (n 312), Opinion of AG Jääskinen, paras 8-9 expresses a similar idea. 
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number of claims lead to a higher deterrent factor. On the other hand, it may harm 

the effective implementation of EU law if the national court is not well placed to deal 

with the claim.  

 

Some may question whether this is a real risk, and, why a claimant would introduce 

the action before a court that is not well-placed to hear the case. The answer is as 

simple as the same reasons why the victim would introduce a complaint before a 

NCA which is not well-placed to investigate the case. This likely occurs where there 

was very little, or, inadequate information concerning the extent of the infringement 

and the boundaries of the affected market and, thus, it was difficult to identify a 

better placed NCA/court to investigate it. Another possible answer might be that the 

claimant sought to enjoy a perceived home advantage, without realising it may be a 

disadvantage. Alternatively, the claimant may obtain external litigation funding in a 

particular jurisdiction. 

 

There are also conflicting opinions on whether consolidation of claims should be 

allowed in competition law claims in the first place. On the one hand, Basedow 

argues that centralisation of damages actions is not effective in terms of 

administration of justice because it increases the costs and complexity of cross-

border discovery of evidence and as a result, the proceedings are longer.693 In 

contrast, Danov argues that consolidation is desirable because it would avoid the 

risk of parallel proceedings and, thus, would decrease the costs of litigation and the 

risk of irreconcilable judgments.694 This author considers that these concerns can 

be reconciled if we ensure the claim is allocated to an appropriate court. Allocation 

of cases could avoid even the risk of unmeritorious claims, which is a common 

consequence of a broad jurisdiction rule and of courts readily assigning 

jurisdiction.695  

 

 
693 Basedow, ‘Damages Actions for Breach of Competition Law’ (n 314) 638-639. 
694 Danov, ‘Cross-Border Aspects of EU Competition Law Enforcement’ (n 317) 202. 
695 Fitchen, ‘Allocating Jurisdiction’ (n 4) 383. 
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Prior to Skanska, Danov and Becker proposed a rule similar in effects to the current 

application of Article 8(1) designed to address the uncertainties faced by claimants 

under the other heads of jurisdiction of the Regulation.696 The authors argued that 

there are only a few Member States that can attract multi-party litigation at the 

moment.697 However, given the diversity of the legal environment in the EU, it is 

beyond doubt that legislators and courts in some Member States are better placed 

than others to resolve a particular claim.698 The solution proposed to close this 

enforcement gap was to promote ‘regulatory competition’.699 The best way to do that 

would be by amending Regulation 1/2003 to address the issues of allocation of 

jurisdiction and parallel proceedings.700 

  

On the one hand, Danov and Becker proposed a new rule on jurisdiction that would 

allow claimants to centralise claims in their preferred jurisdiction against a group of 

undertakings that participated in the same infringement.701 Section 4.3.5.2.1 

demonstrated that Article 8(1) ensures that result now. On the other hand, to allow 

the claimants to centralise litigation before the court that is ‘clearly more appropriate 

to deal with the case’ and, thereby, avoid the risk of parallel proceedings and 

irreconcilable or inconsistent judgments in the EU, the authors proposed also an 

amendment of the lis pendens rules.702 Regulation 1/2003 should also allow the 

court (or NCA) first seised to stay proceedings when the infringement has no 

‘substantial direct effects (whether actual or foreseeable) on competition within the 

Member State and where another court is better placed to deal with the case’.703 

The authors argued that this proposal could deal with the difficulties arising in 

parallel court proceedings as well as parallel proceedings before a court and a NCA 

 
696 Mihail Danov and Florian Becker, ‘Proposing Specific Solutions to Promote Regulatory 
Competition and Address the Enforcement Gap’ in Danov, Becker and Beaumont (eds.), Cross-
Border EU Competition Law Actions (n 4) 287. 
697 ibid 286. 
698 ibid 286. 
699 ibid 286. 
700 ibid 286. 
701 ibid 287. 
702 ibid 287. 
703 ibid 287. Danov, ‘Recent Developments’ (n 304) 128-130;  
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located in another Member State.704 The authors appear to suggest that such lis 

pendens rules may be inspired from the rules on allocation of cases within the 

ECN.705 Although the proposal may work well in theory, in practice it may create 

fresh uncertainty unless the EU legislator devises an appropriate institutional 

architecture of the European judiciary. 706 There must be a set of ‘clear and objective 

criteria’ on how to identify an appropriate court and exercise the discretion 

proposed.707 Danov and Becker proposed that these issues could be addressed in 

‘a revised version of Regulation 1/2003’, however, they acknowledge that ‘the 

institutional architecture of civil justice (…) is not a competition specific concern, and 

needs to be examined in a wider cross-border context in Europe’.708 

 

More recent work of Danov expands this idea and argues that to ensure that claims 

are centralised before an appropriate court, any court (whether first or second 

seised) should be allowed to stay proceedings ‘should there be a more appropriate 

forum’.709 Furthermore, Danov states that there may be advantages in the form of a 

mechanism for transferring proceedings from one Member State to another and 

makes reference to the mechanism functioning in the context of Brussels IIa 

Regulation.710 Danov also proposed the text for a rule allowing centralisation of 

parallel proceedings before the most appropriate court and stated:  

[T]he courts of a Member State having jurisdiction as to the 

substance of competition law dispute may, if they consider that a 

court of another Member State would be better placed to hear the 

case, and where this is in the best interests of the injured parties 

 
704 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 287. 
705 ibid. European Commission, ‘Commission Notice on cooperation within the Network of 
Competition Authorities’ (Network Notice) [2004] C 101/43, para 8. 
706 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 287.   
707 ibid. 
708 ibid. 
709 Danov, ‘Recent Developments’ (n 304) 130. 
710 ibid 287. Council Regulation (EC) 2201/2003 of 27 November 2003 concerning jurisdiction and 
the recognition and enforcement of judgments in matrimonial matters and the matters of parental 
responsibility, repealing Regulation (EC) 1347/2000, [2003] OJ L338/1 (Brussels IIa Regulation), art 
15. 
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and consumers in particular request a court of another Member 

State to assume jurisdiction.711 

 

For this author, the proposal for a mechanism allowing reallocation of competition 

law cases from one Member State to another needs to be brought to the forefront 

of necessary legal developments for two reasons. 

Firstly, while Article 8(1) has achieved the broad application that Danov and Becker 

were arguing for there are no corresponding developments within the lis pendens 

rules to ensure the claim is heard by an appropriate court.712 Allowing reallocation 

of proceedings could address the risk of parallel proceedings both between national 

courts and between national courts and NCAs located in different Member States.713  

 

Secondly, the author considers that, after Skanska, the appropriate court can only 

be identified in a similar way as the appropriate NCA is identified in public 

enforcement. Skanska expressly clarifies that private and public enforcement ‘are 

complementary and constitute composite parts’ of an integral system for the 

enforcement of EU competition law, a system which aims to punish and deter 

anticompetitive behaviour.714 For these considerations, AG Wahl argued in Skanska 

that ‘a solution whereby the interpretation of ‘undertaking’ would be different 

depending on the mechanism employed to enforce EU competition law would simply 

be untenable.’715 For similar reasons, this author considers that the same interests 

underlying the allocation of cases to the most ‘well placed’ public enforcer should 

underlie the allocation of cases to the most appropriate court in private enforcement. 

 

Drawing from the suggestions of Danov and Becker, this author considers that to 

ensure the broad application of Article 8(1) leads to an appropriate court, which can 

ensure effective implementation of EU law, there may be a need to establish a 

 
711 Danov, ‘Recent Developments’ (n 304) 131. 
712 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 287. 
713 ibid. 
714 Skanska (n 638), para 45; Skanska (n 166), Opinion of AG Wahl, para 80. 
715 Skanska (n 166), Opinion of AG Wahl, para 80. 
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mechanism for reallocation of competition law cases within the EU. The mechanism 

for implementing this rule could be inspired from the mechanism developed in the 

context of Brussels IIa Regulation and, in particular, the criteria used for identifying 

an appropriate court should be inspired from the criteria that guide reallocation of 

cases within the ECN.716 Becker, and Danov in particular, also argued that a rule for 

reallocation of private proceedings could be based on the mechanism functioning 

within the Brussels IIa Regulation.717 Both suggested that identifying an appropriate 

court could be inspired from the criteria identifying a well placed NCA to deal with a 

case.718 However, this author considers that importing the logic of the functioning of 

the ECN within the mechanism for reallocation of private proceedings is not optional 

anymore after Skanska. The same criteria have to be used if private and public 

enforcement are to be considered ‘composite parts’ of an integral enforcement 

system.719 

 

Brussels IIa Regulation concerns jurisdiction and the recognition and enforcement 

of judgments in matrimonial matters and the matters of parental responsibility.720 In 

matters of parental responsibility, Article 15 of the Regulation provides a mechanism 

allowing the transfer of proceedings to a court better placed to hear the case, either 

by requests sent between national courts, or, by inviting parties to introduce the 

claim before the courts of another member State.721 The procedure may be initiated 

at the request of one of the parties, of the court’s own motion or upon application 

from a court of another Member State.722 The last two options need acceptance 

from at least one of the parties.723 

 

The mechanism for the transfer of proceedings applies in matters of parental 

responsibility and only if that is ‘in the best interests of the child’. However, it is an 

 
716 Brussels IIa Regulation, art 15. Network Notice, para 8.  
717 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 286-287; Danov, ‘Recent Developments’ (n 304) 129-130. 
718 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 287. 
719 Skanska (n 638), para 45; Skanska (n 166), Opinion of AG Wahl, para 80. 
720 Brussels IIa Regulation. 
721 Brussels IIa Regulation, art 15. 
722 Brussels IIa Regulation, art 15(3).  
723 Brussels IIa Regulation, art 15(3). 
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exception to the general rule provided in Article 8 of the Brussels IIa Regulation and 

it must therefore, be interpreted strictly.724 It may apply only in the exhaustive list of 

cases provided in Article 15(3) and, even then, it is not mandatory, but the court 

must assess if the transfer can provide ‘genuine and specific added value, with 

respect to the decision to be taken in relation to the child’ compared to the case 

being decided by that court.725 Thus, the court must assess both the impact of 

transferring the proceedings and the impact of not transferring them on the interests 

of the child. In conducting that assessment the court may take into consideration 

‘the rules of procedure in the other Member State, such as those applicable to the 

taking of evidence required for dealing with the case.’726 However, it may not take 

into account the substantive law which may be applied by that other Member State’s 

court because that ‘would be in breach of the principles of mutual trust (…) and 

mutual recognition of judgments that are the basis of the Regulation’.727 

 

When the court stops the proceedings and invites parties to introduce the claim 

before the courts of that other Member State, the court will set a time limit and if the 

courts are not seised by that time, the court first seised shall continue 

proceedings.728 When the court makes a request to the court of another Member 

State, the latter has six weeks to accept jurisdiction otherwise the first court shall 

continue proceedings.729 National courts may cooperate directly or through the 

central authorities designated by each member State, pursuant to Article 53 of the 

Regulation, to assist with the application of the Regulation.730 

 

It is notable that the transfer of proceedings is not the general rule, but it is an 

exception that applies in an exhaustive list of cases and upon an assessment of the 

impact of transfer. The exception is applicable only when another court may be 

better placed to hear the case and only where this is ‘in the best interests of the 

 
724 Case C-428/15 Child and Family Agency ECLI:EU:C:2016:819, para 48.  
725 ibid, paras 51 and 57. 
726 ibid, para 57. 
727 ibid. 
728 Brussels IIa Regulation, art 15(4). 
729 ibid, art 15(5). 
730 ibid, art 15(6) and art 53. 
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child’.731 Similarly, within the ECN the general rule is that the authority that receives 

a complaint or starts an ex-officio procedure, will remain in charge of the case, 

unless that NCA considers that it is not well placed to act or where other NCAs 

consider themselves well placed to act.732 In such circumstances, following a 

dialogue between authorities, the case is allocated to a ‘well placed’ authority if this 

is considered necessary for ‘an effective protection of competition and of the 

Community interest’.733 

 

A NCA is considered ‘well placed’ to act if (i) the infringement has ‘substantial direct 

actual or foreseeable effects on competition within its territory, is implemented within 

or originates from its territory’; or when the NCA is (ii) ‘able to effectively bring to an 

end the entire infringement’ such as through a cease-and-desist order, or the NCA 

can ‘sanction the infringement adequately’; as well as when the NCA (iii) ‘can gather, 

possibly with the assistance of other authorities, the evidence required to prove the 

infringement’.734 In other words, there is a close connection between the 

infringement and the territory of the Member State in which it is located and which 

makes it easier for that authority to gather the necessary evidence, prove the 

infringement and put an end to it.735 

 

This author considers that deciding whether the case should be relocated and 

identifying the most appropriate court to hear the case should be defined in a similar 

manner as case allocation is decided within the ECN. Thus, a case should be 

reallocated when the court seised considers it is not well placed to hear the claim 

and when reallocation is found to be necessary to ensure the effective protection of 

competition and of the Community interests.736 However, considering the 

fundamental function of the judiciary, among which is the protection of rights of 

individuals, the court could be allowed to take into consideration broader Community 

 
731 ibid, art 15(1).  
732 Network Notice, para 6. 
733 ibid, para 7. 
734 ibid, para 8. 
735 ‘The sharing of work among the competition authorities within the ECN: How are cases allocated 
across the network? <http://ec.europa.eu/competition/ecn/faq.html#top> accessed 2 July 2019; 
Network Notice, para 8. 
736 Network Notice, para 7. 
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interests than the ones aimed for by EU competition law, including, for example the 

ones safeguarded by Article 47 of the Charter (Right to an effective remedy and to 

a fair trial),737 or the objectives of the Brussels regime, including avoiding the risk of 

parallel proceedings and irreconcilable judgments.738  

 

A court should be considered appropriate or well placed, when the infringement has 

substantial effects (actual or foreseeable) on competition within its jurisdiction or the 

infringement is implemented or originates within the Member State in which the court 

is located;739 when the court is able to effectively bring the infringement to an end 

and to sanction it accordingly and to provide an effective remedy to the victim;740 or, 

when the procedural law of the forum, such as the rules on taking of evidence, 

supports a more effective enforcement, a faster procedure and, thus, a more 

effective implementation of EU law and a more effective remedy for the claimant in 

the light of the requirements of Article 47 of the Charter.741 Furthermore, a national 

court could be allowed to take into consideration on-going investigations conducted 

by a foreign NCA and consider whether or not it should stay proceedings, or, 

reallocate the private proceedings to the Member State where that NCA is located. 

This would also reflect the reality that the two enforcement branches constitute 

composite parts of an integral enforcement system and would contribute to the aim 

of ensuring effective protection of competition and of the Community interests.742 

 

In conclusion, the broad application of Article 8(1) could be complemented by a rule 

allowing the transfer of court proceedings within the EU. This would allow the claim 

to be heard by the most appropriate court and would ensure effective protection of 

competition and of the Community interest. The mechanism could be inspired from 

 
737 Charter of Fundamental Rights of the European Union [2012] OJ C326/391, art 47 ‘Right to an 
effective remedy and to a fair trial’. 
738 Brussels I Regulation Recast, Recital 21. 
739 Analogy with Network Notice, art 8(1).  
740 Analogy with Network Notice, art 8(2).  
741 Analogy with Network Notice, art 8(3). Procedural law, in particular on collection of evidence, is 
an element to be considered when deciding if a case should be reallocated under the mechanism of 
the Brussels IIa Regulation, as discussed above. Charter of Fundamental Rights of the EU, Article 
47 Right to an effective remedy and to a fair trial. 
742 Skanska (n 638), para 45; Skanska (n 166), Opinion of AG Wahl, para 80. Network Notice, para 
7.  
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the functioning of the Brussels IIa Article 15 and should be based on the policy 

concerns on which cases are reallocated within the ECN. The procedure may be 

initiated at the request of one party or of the court’s own motion, and the court seised 

may invite parties to bring the claim before the courts in another Member State or 

may ask the other court to accept jurisdiction. The question of whether there is an 

EU interest that could justify reallocation of the case without the consent of at least 

one of the parties, will require further analysis. Furthermore, the functioning of this 

rule may also require that each Member States designates an authority to ensure 

the coordination between national courts, similar to the provisions in Article 53 of 

Brussels IIa Regulation. 

 

In principle, the court seised by the parties should hear the claim and this 

mechanism should be used only as an exception. Proceedings should only be 

transferred if the court seised is not the most appropriate to hear the claim 

(considering, in principle, the definition of a well-placed NCA), only following an 

assessment proving that the transfer would add genuine and specific value to the 

final decision (balancing the relevant interests of the EU), and only if this is 

necessary for an effective protection of competition and of the Community interest.  

 

This mechanism would ensure that the matter is heard by the most appropriate court 

and therefore, that EU competition law is effectively implemented, addressing the 

second concern mentioned at the beginning of this section. The claimant would still 

benefit from a considerable degree of flexibility in respect to the courts available to 

bring the claim which will maintain the attractiveness of this jurisdictional ground. 

Additionally, creating a system for reallocation of cases would imply a set of ‘clear 

and objective criteria as to how the discretion of the court can be best exercised’.743 

The latter would enhance foreseeability for individual members of the undertaking 

with regard to the jurisdictions where they may be involved in litigation and this 

addresses also the first criticism mentioned at the beginning of this section.  

 

 
743 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 287. 
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Furthermore, this system would also ensure effective administration of justice, 

minimising costs and complexities of cross-border discovery because the matter 

would be heard by the most appropriate court.744 It would also address the risk of 

parallel proceedings and irreconcilable judgments745 and the risk of unmeritorious 

claims.746 In short, the proposed system would advance the policy objectives of the 

EU PIL rules on jurisdiction (i.e. legal certainty) and of the EU competition law (i.e. 

effective protection of competition on the internal market). 

 

4.3.5.3 The relationship of Article 8(1) with Section 4 of the Regulation: jurisdiction 

over consumer contracts 

 

This section highlights that Article 8(1) is not available in claims falling within the 

scope of Section 4. It highlights, in particular, the difficulties encountered in 

establishing the scope of Section 4 following the distinction between contractual-

tortious competition law actions discussed in Section 4.2. This section does not 

intend to offer an in-depth analysis of the scope of Section 4. 

 

Section 4 is designed to safeguard the interests of the weaker party to consumer 

contracts. It allocates jurisdiction in consumer contracts at the domicile of the 

consumer, or, at the domicile of the other contractual party if this is domiciled in the 

EU.747 Where the professional is not domiciled in the EU the consumer may still 

bring the claim at its own domicile,748 or, pursuant to Article 7(5), in the Member 

State where the professional has a branch and if the dispute arises out of the 

operations of that branch.749 If the defendant is not domiciled in the EU and Article 

7(5) does not apply the consumer may also avail itself of the rules of jurisdiction in 

Article 6.750 
 

744 Concerns raised by Basedow, ‘Damages Actions for Breach of Competition Law’ (n 314) 638-
639. 
745 Concerns raised by Danov, ‘Cross-Border Aspects of EU Competition Law Enforcement’ (n 317) 
202; Danov, ‘Recent Developments’ (n 304) 128-130; Danov, Becker, ‘Proposing Specific Solutions 
to Promote Regulatory Competition and Address the Enforcement Gap’ (n 696) 285-288. 
746 Fitchen, ‘Allocating Jurisdiction’ (n 4) 383. 
747 Brussels I Regulation Recast, art 18(1). 
748 ibid. 
749 ibid, art 17(2).  
750 ibid, art 17(1). 
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It was argued in the literature that where the claim falls within the scope of Section 

4 Article 8(1) is not applicable.751 This can be concluded by analogy to the CJEU 

judgment in Glaxosmithkline.752 The provisions in Section 4 must be considered to 

be not only specific, but, also, exhaustive.753 Therefore, any claim falling within its 

scope ‘must be brought before a court designated in accordance with the jurisdiction 

rules laid down’ in Section 4, and, ‘cannot be amended or supplemented by other 

rules of jurisdiction’ laid down in the Regulation unless Section 4 specifically refers 

to them.754 Since Section 4 makes no reference to Article 8(1) this cannot be applied 

in claims falling within the scope of Section 4.755 

 

Section 4.2.1.3 concluded that damages actions are characterised as contractual 

when the competition law infringement on which they are based has materialised in 

the contractual relationship between the litigants.756 Consequently, Section 4 covers 

situations when there is a contract between a consumer and a professional,757 and, 

the competition law infringement has materialised in the terms of the contractual 

relationship. Article 101 TFEU covers agreements between commercial parties 

which have an actual or potential effect on competition. It is difficult to imagine a 

situation where an Article 101 TFEU infringement materialises in a consumer 

contract, especially in light of the requirement to satisfy the effect on ‘trade between 

Member States’. However, an Article 102 TFEU infringement may materialise in the 

terms of individual contracts concluded by a dominant undertaking with a large pool 

of consumers located in several Member States. The event giving rise to the 

damage consists in the implementation of the abuse and consists of particular 

actions performed to ‘put the abuse into practice, in particular by offering and 

applying predatory pricing in the market concerned.’758 

 
751 Danov, ‘Jurisdiction in Cross-Border EU Competition Law Cases’ (n 304) 183.  
752 Case C-462/06 Glaxosmithkline and Laboratoires Glaxosmithkline ECLI:EU:C:2008:299. 
753 Glaxosmithkline (n 752), para 18. 
754 ibid, para 19. 
755 ibid, para 23. 
756 Concluded in Section 4.2.1.3. 
757 Engler (n 329), para 40: Article 17 covers only cases when a contract has been concluded 
between the professional and the consumer. 
758 flyLAL (n 442), para 52. 
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Also, a consumer may enter into a contract which is valid from the EU competition 

law perspective. However, the other contracting party may be a party to a cartel 

and/or may be a distributor passing-on overcharges to the consumer. Note that 

Section 4 requires a contract to be ‘concluded’ between the litigants, and, they must 

assume ‘reciprocal obligations’.759 When the damage is passed-on there are no kind 

of contractual relationships between the consumer and the competition law infringer. 

However, in both cases, the damages action of the consumer is tortious in nature. 

It is difficult to say that these two situations should fall under Section 4 which deals 

with consumer contracts.  

 

If the contractual-tortious distinction is correct, then, it seems to this author that, 

Section 4 will likely apply only in the context of Article 102 TFEU infringements. But, 

even then, it will be rare, in practice. When the claim falls within the scope of Section 

4 the consumer may bring the claim in the Member State where the defendant is 

domiciled, or, ‘regardless of the domicile of the other party, in the courts for the place 

where the consumer is domiciled.’760 When the defendant is not domiciled in the 

EU, but, has a branch in the EU and the claim arises out of the operations of that 

branch, the defendant is considered to be domiciled in that Member State, and, 

Article 7(5) may be used by the consumer. When the claimant is not domiciled in 

the EU the consumer may also use the option of Article 6. 

 

In conclusion, the fact that consumers falling under Section 4 may not use Article 

8(1) should not be a significant issue for the private enforcement mechanism. There 

are still a number of possible jurisdictions where such consumers may seek 

damages, including Article 7(5) which is examined next. For consumers not covered 

by Section 4, all other jurisdiction grounds (Article 4, Article 7(1) and 7(2), and Article 

8(1)) examined above are available. 

 
759 Engler (n 329), para 36. 
760 Brussels I Regulation Recast, art 18(1). 
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4.3.6 Article 7(5) – ‘Consolidation’ of actions against one infringing undertaking  

 

Article 7(5) provides that:  

A person domiciled in a Member State may be sued in another 

Member State (…) (5) as regards a dispute arising out of the 

operations of a branch, agency or other establishment, in the courts 

for the place where the branch, agency or other establishment is 

situated. 

Article 7(5) is not a general provision for consolidation of claims in the same way 

that Article 8(1) is. It only provides the possibility to sue a company and its branch 

at the domicile of its branch through which it operates. Prior to the broad application 

of Article 8(1), Article 7(5) was regarded as a useful mechanism to activate group 

liability for EU competition law infringements.761 That was especially appropriate in 

situations where the parent company exercises decisive influence over the 

commercial activity of a subsidiary such that the latter can be considered to be a 

‘branch’.762 However, this author considers that Article 8(1) is now a more claimant 

favourable mechanism to engage group liability. The main difference between the 

two mechanisms is that Article 7(5) provides jurisdiction to sue only the members of 

a single undertaking. However, Article 7(5) may prove to be a useful provision when 

Article 8(1) is not applicable, for example when the claimant is a consumer covered 

by Section 4 of the Regulation. For this reason, this section offers a brief analysis of 

the conditions for the application of Article 7(5) in competition law claims.  

 

There are two conditions for the application of Article 7(5). Firstly, the anchor 

defendant must be a ‘branch, agency or other establishment’. Secondly, the claim 

 
761 Danov, ‘Jurisdiction in Cross-Border EU Competition Law Cases’ (n 304) 181-183; Tom de La 
Mare, ‘ Subsidiaries as “branches” for undertakings: a new route to jurisdiction under Article 5(5) of 
the Brussels Regulation?’ (14 February 20)  
<https://competitionbulletin.com/2013/02/14/subsidiaries-as-branches-for-undertakings-a-new-
route-to-jurisdiction-under-article-55-of-the-brussels-regulation/> accessed 13 March 2019. 
762 ibid. 
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must arise from the operations of that establishment. The first condition implies ‘a 

centre of operations which has the appearance of permanency such as the 

extension of a parent body.’763 The branch ‘must have a management and be 

materially equipped to negotiate business with third parties so that they do not have 

to deal directly with the parent body.’764 The second condition requires that ‘the 

dispute must concern acts relating to the management of those entities or 

commitments entered into by them on behalf of the parent body, if those 

commitments are to be performed in the State in which the entities are situated’.765 

Essentially, the entity must be subject to the control of the parent company.766 

 

In principle, a subsidiary may not be considered as a branch since it acts for itself, 

and, not for the parent company.767 However, Danov argues that following this 

conclusion in the competition law field would ignore the economic reality.768 It would 

allow undertakings to implement anti-competitive agreements through their 

subsidiaries while avoiding being subject to the forum where the agreement was 

actually implemented.769 Therefore, in the light of the Akzo Nobel770 judgment, 

Danov proposes that subsidiaries, even if legally independent, should be considered 

as branches for the scope of Article 7(5) due to their economic dependence to the 

parent.771 The Court held in Akzo Nobel that: 

[W]here a parent company has a 100% shareholding in a subsidiary 

which has infringed the Community competition rules, first, the 

parent company can exercise a decisive influence over the conduct 

of the subsidiary (…) and, second, there is a rebuttable 

presumption that the parent company does in fact exercise a 

decisive influence over the conduct of its subsidiary (…).772  

 
763 flyLaL (n 442), para 59; Case C-154/11 Mahamdia ECLI:EU:C:2012:491, para 48. 
764 ibid. 
765 ibid. 
766 De Bloos (n 409), paras 20 and 23. 
767 Danov, ‘Jurisdiction in Cross-Border EU Competition Law Cases’ (n 304) 181. 
768 ibid 182. 
769 ibid. 
770 Akzo Nobel (n 672). 
771 Danov, ‘Jurisdiction in Cross-Border EU Competition Law Cases’ (n 304) 182. 
772 Akzo Nobel (n 672), para 60. 
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Tom de la Mare has also argued that, for the purpose of interpreting the independent 

EU meaning of the concept of ‘branch’, there should  be no difference between a 

branch and a subsidiary with no real power to control its commercial policy.773 The 

fact that the subsidiary has no control over its commercial policy should trigger the 

same justification to go against the parent company because the subsidiary is 

merely only a presence of the infringing undertaking in that jurisdiction.774 

 

It remains to be seen if the claim arises out of the operation of the branch/subsidiary. 

This condition would clearly be fulfilled if the subsidiary implemented the anti-

competitive agreement on behalf of the parent.775 The CJEU confirmed that Article 

7(5) covers actions for compensation for damages caused by an abuse of 

dominance ‘consisting of the application of predatory pricing, where a branch of the 

undertaking which holds the dominant position actually and significantly participated 

in that abusive practice.’776 AG Bobek clarified that the branch can be considered to 

have participated in the infringement even if it did not, itself, fix the predatory prices, 

but has offered those prices on the market.777 

 

It is worth reflecting on the requirement that, for the application of Article 7(5), there 

needs to be a degree of participation of the subsidiary in the infringement. This may 

seem contradictory to the argument that liability is imposed in EU competition law 

on all members of the undertaking regardless of their contribution to the 

infringement.778 However, the requirement does not relate to the question of liability. 

It relates to the special nature of the jurisdiction conferred by Article 7(5) which must 

have a strict interpretation. Thus, Article 7(5) applies only when the claim relates to 

‘operation of the branch’. Thus, there must be some form of participation in creating 

the harmful effects. In absence of participation, the subsidiary may still be liable, 

 
773 Tom de La Mare (n 761); Case C-14/76 Somafer SA v Saar-Ferngas AG ECLI:EU:C:1978:205, 
para 8. 
774 Tom de La Mare (n 761). 
775 Danov, ‘Jurisdiction in Cross-Border EU Competition Law Cases’ (n 304) 182. 
776 flyLaL (n 442), para 66. 
777 Case C-27/17 flyLAL-Lithuanian Airlines ECLI:EU:C:2018:136, Opinion of AG Bobek, para 142. 
778 Text to nn 685-688. 
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and, an action may still be brought against it and the parent company on the basis 

of Articles 4 and 8(1) when these are applicable. 

 

The CJEU made it clear in Freeport that Article 7 can be applied only to the limited 

list of cases expressly provided therein, and, cannot serve as the basis on which to 

hear other actions as this would undermine the scheme of the Regulation.779 

Therefore, claims can only be heard on the basis of Article 7(5) when all the 

conditions identified above are met. A literal interpretation of Article 7(5) allows the 

victim to consolidate actions only against the subsidiary and the parent company 

that exercised decisive influence over the anti-competitive behaviour of the former. 

However, the subsidiary and the controlling parent are part of the same economic 

unit from the EU competition law perspective. That economic unit may have other 

members that have not exercised decisive influence over the subsidiary. Therefore, 

the interesting question which may arise is whether Article 7(5) can be used to bring 

damages actions against all members of the same economic unit? 

 

It must be recalled that in CDC and Skanska the Court established that, for the 

purpose of competition law, the Regulation allocates jurisdiction in actions against 

undertakings not against persons.780 It is, therefore, arguable that Article 7(5) 

allocates jurisdiction against the undertaking because competition law was infringed 

by the undertaking, and, not by the subsidiary alone. In consequence, Article 7(5) 

should allow consolidation of actions against all members of the undertaking, 

including sister-subsidiaries domiciled in another Member State, at the domicile of 

the subsidiary implementing the infringement. 

 

There is a rebuttable presumption that the parent company exercises decisive 

influence over the behaviour of the subsidiary when it ‘has a 100% shareholding in 

a subsidiary which has infringed the Community competition rules’.781 In such a 

case, the subsidiary can be considered as a branch for the purpose of Article 7(5). 

 
779 Freeport (n 595), para 46; Text to n 606. 
780 As discussed in Section 4.3.5.2.1. 
781 Akzo Nobel (n 672), para 60. 
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Since the branch was used by the parent to implement the infringement it can also 

be concluded that the harm of the victim stems from the operations of the branch. 

When these conditions are fulfilled Article 7(5) could form the jurisdictional basis for 

damages actions against the subsidiary which is the anchor defendant; the parent 

company and the other members of the same economic unit. However, Article 7(5) 

may not be used to seek damages from other undertakings that participated in the 

same infringement even if the damage is not be fully compensated by one 

undertaking.782 Consolidation of claim pursuant to Article 8(1) is allowed only when 

jurisdiction against the anchor defendant is based on Article 4, and, not on any of 

the special grounds provided in Article 7. 

 

4.4 Demonstrating what is a recoverable damage to prove standing and to 

allocate jurisdiction 
 

The issues and challenges examined above are specific to each individual article 

examined. That said, the novelty of EU competition law private enforcement creates 

fundamental issues for the application of the Brussels I Regulation Recast in its 

entirety. These issues stem from the uncertainties around the question of what is 

recoverable harm under the EU competition law provisions. This issue is not unique 

to allocation of jurisdiction but, also, affects the identification of applicable law.783 

However, the difficulty is more noticeable, and, severely experienced in the context 

of allocation of jurisdiction because this is the first step in the litigation process. The 

difficult questions arising from it include: what forms of harm can arise from each 

type of competition law infringement; to what extent are they recoverable, and, can 

each trigger the application of the Regulation? In the context of the Brussels I 

Regulation Recast, the answer to these questions affects the issue of standing, in 

general, and, in particular, the application of Article 7(2) which uses the concept of 

‘damage’ to allocate jurisdiction.  

 
782 This would likely not be the case for consumers covered by Section 4 of the Regulation because 
the harm may be small enough to be compensated by one undertaking. Moreover, claimants not 
covered by Section 4 will likely use Article 4 and 8(1) to sue several undertakings at the domicile of 
a subsidiary of their choice.  
783 Fitchen, ‘Article 6(3) of the Rome II Regulation’ (n 4) 341. 
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The success of a damages action rests on three elements.784 Firstly, the claimant 

must prove the existence of the EU competition law infringement. Secondly, the 

claimant must prove the existence and extent of the harm. Thirdly, the causal link 

between the infringement and the harm must be established. The types of prohibited 

conduct has been clarified during a long period of supranational public 

enforcement.785 However, for the purpose of public enforcement, it is sufficient to 

determine that the infringement has been committed.786 It is not necessary to identify 

the precise victims, and, to localise and quantify the harm inflicted upon each 

victim.787 In contrast, in private enforcement the damage must be ‘certain, specific, 

proved and quantifiable’.788 Due to the relative novelty of the private enforcement 

mechanism, it is not yet clear what forms of harm are produced by each type of 

infringement of EU competition law.789 Thus, it is difficult to prove the causal link 

between the damage and the infringement.790 

 

These difficulties are arguably rooted in the blurry goals of private enforcement, 

which has not yet clearly established which ‘classes of claimants’ are allowed to use 

the damages claim, and, for what claimable losses.791 Therefore, there are 

fundamental issues in determining who has standing for damages. Also, there are 

difficulties in identifying the court to hear the claim if the connecting factor is 

‘damages’ as is required when applying Article 7(2) of the Regulation. For these 

reasons, Fitchen argues that there are difficulties in identifying the law applicable to 

the claim pursuant to the Rome II Regulation.792 In order to identify who is a victim 

 
784 Manfredi (n 145), para 63. 
785 Fitchen, ‘Allocating Jurisdiction’ (n 4) 394; Fitchen, ‘Article 6(3) of the Rome II Regulation’ (n 4) 
341. 
786 ibid. 
787 ibid. 
788 Komninos (n 4) 207. Article 17 of the Damages Directive provides also the possibility of the courts 
to ‘estimate’ the harm where it is impossible or excessively difficult to precisely determine the extent 
of the harm. 
789 Komninos (n 4) 207-208. 
790 ibid 208. 
791 Fitchen, ‘Private Enforcement of Competition Law’ (n 218) 676.  
792 Fitchen, ‘Article 6(3) of the Rome II Regulation’ (n 4) 341. 
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and to identify the locus delicti/locus damni we must know what type of damage may 

arise from an EU competition law infringements.793 

 

In short, the fact that we do not know exactly what form of harm can be produced 

by EU competition law infringements, affects the questions of: who can be a victim; 

what court has jurisdiction, and, what law is applicable when the connecting factor 

used in the PIL instruments is ‘damages’?794 Chapter 5 will argue that the persons 

entitled to claim compensation and the types of recoverable harm are issues 

‘predetermined by European Union law’795 and are defined in the CJEU 

jurisprudence. Therefore, the right to claim compensation must be recognised for 

‘any individual’ who suffered harm from conduct liable to restrict or distort 

competition.796 Moreover, the compensation should cover actual loss (damnum 

emergens) and loss of profit (lucrum cessans) plus interest.’797 However, finding that 

these issues are governed directly by EU law does not eradicate the fundamental 

problems in identifying what is a recoverable damage, and, who can suffer it. While 

it remains a matter for the CJEU to clarify the extent of EU law, litigants will not 

hesitate to debate what is or is not a recoverable loss.  

 

The scope of EU law is carefully explored in the next chapter. However, in order to 

offer an illustration of the practical problems, at this stage, this author next refers to 

three judgments. In Otis the claimant was a public authority which offered 

promotional loans for building homes which were calculated as a certain percentage 

of the total construction costs of the building projects.798 The claimant argued that 

the inflated costs of construction, due to installing supra-competitively priced lifts, 

obliged it to grant higher quantity of loans which, in turn, prevented it from investing 

those funds more profitably.799 The Court concluded that the public authority must 

be able to seek compensation for the type of loss suffered (i.e. unable to make a 

 
793 ibid. 
794 ibid. Fitchen focused on the effects of the lack of clarity in identifying the victim and the applicable 
law, not on the issue of allocation of jurisdiction.   
795 Kone (n 534), Opinion of AG Kokott, para 26.  
796 Courage (n 3), paras 25-26; Manfredi (n 145) para 61; Pfleiderer (n 17), para 28. 
797 Manfredi (n 145), para 100.  
798 Case C-435/18 Otis and Others ECLI:EU:C:2019:1069, para 9. 
799 ibid. 
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more profitable investment) even if not active on the market affected by the 

infringement.800 Moreover, Tibor Trans demonstrates difficulties in identifying the 

damage caused by the infringement, and, the subsequent difficulties in 

distinguishing between direct and indirect victims. The Court established that an 

indirect purchaser can be considered a direct victim suffering direct damages for the 

purpose of the Brussels I Recast Regulation.801 In Kone the Court established that 

umbrella damages are also a recoverable damage.802 However, as shown in 

Section 4.3.3.5.2, identifying whether umbrella victims have suffered an initial 

damage, for the purpose of allocating jurisdiction under the Brussels regime, does 

not have a straightforward solution. 

 

Even more complex situations may arise when courts have to identify what 

constitutes damage caused by the infringement, or, subsequent damage. Imagine 

a situation when a parent company penetrates a foreign market through a subsidiary 

and the subsidiary is made unprofitable by a cartel operating on the foreign market. 

As Fitchen asks, ‘is it correct to conclude that the subsidiary is the only intended 

victim of the anti-competitive act?’.803 The parent company seems to have suffered 

no direct harm while, in reality, the cartel targeted the activity of both the subsidiary 

and the parent company trying to penetrate the market.804  

Alternatively, the claimant may claim harm to its commercial reputation (for example, 

the parent above); or loss of potential clients;805 or opportunity loss ‘arising out of 

the restriction upon a company to compete effectively in the market’806 or from being 

driven out of the market;807 or for the lost opportunity of the claimant ‘to have the 

 
800 Ibid, para 32. 
801 The difficulties for applying Article 7(2) in the context of passing-on of overcharges were discussed 
in Section 4.3.3.5.1. 
802 Kone (n 168). 
803 Fitchen, ‘Allocating Jurisdiction’ (n 4) 398. 
804 ibid. 
805 Komninos (n 4) 207. Komninos argues these two should be considered as ‘loss of profits’. 
806 Christopher Withers, ‘Jurisdiction and applicable law in antitrust tort claims’ (2002) 3 Journal of 
Business Law 250, 255. 
807 Commission Staff Working Document, ‘Practical Guide quantifying harm in actions for damages 
based on breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union’ 
SWD(2013) 295, accompanying the ‘Communication from the Commission on quantifying harm in 
actions for damages based on breaches of Article 101 or 102 of the Treaty on the Functioning of the 
European Union’ C(2013) 3440, (Guide of Quantification of Harm) para 21(b).  
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capital at its disposal’.808 The claim may also concern a ‘decrease in value of an 

investment’ affected by the anti-competitive behaviour.809 Are all these types of 

damages arising from an infringement of competition law? Are they all direct 

damages for the purpose of establishing jurisdiction? How to localise them? These 

are all very challenging situations, especially if the different types of damages arise 

at different levels of the distribution chain, as occurred in Tibor Trans.810 

 

It is likely that the right to full compensation will cover most forms of loss or damage 

(under the term actual loss or profit loss) as most competition law claims entail 

economic or financial harm.811 Localising the harm at the place where some form of 

financial damage occurred is the basic approach of the Court.812 But, financial loss 

and non-financial loss may not invariably occur in the same place. AG Bobek noted 

in flyLal that, even if financial loss will highly likely stem from loss of sales, that does 

not necessarily mean the two losses occur completely in the same place.813 The 

comparative novelty of the private enforcement mechanism will continue to cause 

debate on what constitutes harm caused by anti-competitive behaviour, and, 

whether the harm is financial and/or non-financial. This creates uncertainty around 

the status of direct victim and, also, creates issues for the application of the EU PIL 

rules that use damages as a connecting factor.  

 

4.5 Conclusion  
 

The aim of this chapter is to identify the extent to which the EU PIL rules on 

allocation of jurisdiction support the contribution of actions for damages towards 

complementing public enforcement. To this end, it analysed each article of the 

Brussels I Recast Regulation that may become relevant in the context of competition 

law litigation. Each article has its own limitations and advantages for the claimants, 

 
808 Guide on Quantification of Harm, para 20, shows that such loss may be included in the payment 
of interest. Joined cases C-104/89 and C-37/90 Mulder and others v Council and Commission 
ECLI:EU:C:2000:38, Opinion of Advocate General Saggio, para 105. 
809 Withers (n 806) 255. 
810 Discussed in Section 4.3.3.5.1. 
811 Withers (n 806) 255. 
812 This is shown throughout the analysis in Sections 4.3.3.1 and 4.3.3.2. 
813 flyLaL (n 777), Opinion of AG Bobek, para 70. 
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and, has a particular impact on actions for damages. Therefore, strategic litigants 

will use every opportunity to bring the damages action in the jurisdiction they 

consider to be most favourable. The analysis of all articles creates a complete image 

on the extent to which the Regulation supports claimants seeking antitrust damages 

actions. Since the Regulation does not provide any rules specific to competition law 

litigation, its application, in this context, relies solely on the interpretation of the 

CJEU. This Conclusion offers an overview on how the Regulation applies after the 

most recent judgments of the CJEU.  

 

Section 4.2 was concerned with the characterisation of competition law claims into 

contractual and tortious claims. It showed that the Court has only indirectly clarified 

the delineation line between the two legal spheres. Therefore, identifying the 

delineation is not a straightforward issue, but, it must be read in the light of several 

judgments of the Court. It was argued that damages actions are characterised as 

contractual when the EU competition law infringement on which they are based has 

materialised in the contractual relationship between the litigants. Such factual 

situations were identified both in the context of infringements of Article 101 and 102 

TFEU. In this setting, damages actions must be considered as contractual even if 

they are based on the illegality of the contract rather than on a breach of a 

contractual obligation. In consequence also a general jurisdiction clause should 

cover such defined contractual damages actions. 

 

Section 4.3 concerned the application of the relevant jurisdictional ground to the 

claim previously characterized. It defined the connecting factors necessary to 

identify the court most closely connected to the claim, and, it analysed any special 

conditions that need to be fulfilled for the application of each article. Special 

conditions arise under Article 8(1), Section 4, and Article 7(5). The application of the 

latter articles is justified on the basis of a close connection between the consolidated 

claims, the special characteristics of the victim (‘consumer’), or on the special 

relationship between the defendants.  
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The analysis started with the general rule in Article 4 and noted that no issues 

specific to competition law litigation are to be expected in its application. Next, it 

examined Article 7(1) which allocates jurisdiction in contractual actions. Difficulties 

may arise in identifying the connecting factor necessary for the application of Article 

7(1) in the context of competition law actions. However, the author has not identified 

any judgment of the CJEU concerning the application of Article 7(1) in the period 

examined. In principle, the Regulation should support claimants bringing contractual 

damages actions. But, in absence of CJEU jurisprudence, one must speculate on 

the support that Article 7(1) could offer to claimants. It is argued that it may be of 

help in claims involving distribution contracts which often involve competition law 

issues. However, it may also involve lengthy and costly litigation concerning the 

identification of the connecting factor. Therefore, Article 4 may be a more attractive 

option for contractual claims.  

 

Article 7(2) has been subjected to more scrutiny by the CJEU. The connecting 

factors have been clearly identified in the context of cartel infringements of Article 

101 TFEU. Notably, the Shevill doctrine does not affect individual actions for cartel 

damages since the entire damage is considered to have occurred at the victim’s 

registered office. However, the Shevill rule affects claims introduced on behalf of 

multiple victims. Therefore, when the claimant is a claims aggregation vehicle each, 

claim has to be introduced at the registered office of each victim unless a single 

locus delicti is identifiable for all claims.  

 

The connecting factors have been identified also in the context of an Article 102 

TFEU predatory pricing infringement. However, it remains unclear which court can 

assign jurisdiction at the locus delicti when the damage is the result of a series of 

implementation events of different importance. Furthermore, the Shevill doctrine is 

limiting the power of the court at the locus damni to rule only on the damage arising 

within that Member State. Thus, Article 7(2) does not provide a clear and effective 

enforcement path when the claim either relates to Article 102 TFEU infringements 

or when the claimant is an aggregation vehicle. In the context of Article 102 TFEU, 

a claims aggregation vehicle would find it even more difficult to use Article 7(2), than 
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in the context of Article 101 TFEU, not only because the court at the locus damni is 

always limited by Shevill, but, it is also unclear which court at the locus delicti can 

assign jurisdiction.  

 

The application of Article 7(2) becomes considerably more complex when the harm 

suffered by the claimant has been passed-on, or, when it results from umbrella 

pricing. It has been confirmed by the Court that the indirect purchasers to whom 

damage was passed-on should be considered as direct victims for the purpose of 

Article 7(2). However, it is unclear where is the locus damni for indirect purchasers. 

The three possibilities are: on the market affected by the infringement; at the place 

where the goods were purchased, or, at the registered office of the victim. All that is 

certain is that Article 7(2) allocates jurisdiction where the three elements overlap. 

Moreover, it is unclear if the harm suffered by victims of umbrella pricing can be 

considered a direct harm triggering the application of Article 7(2). This author argues 

that umbrella damages are an immediate consequence of the cartel agreement. 

Umbrella pricing is an expected and desired effect sought by cartelists. However, 

this argument has not been confirmed by the CJEU. Even if it is confirmed, similar 

questions will arise in relation to the locus damni of umbrella pricing as for harm 

suffered by indirect purchasers to which overcharges were passed on.  

 

Article 8(1) allows consolidation of actions against defendants domiciled in different 

Member States when the claims are so closely connected that there is a risk of 

irreconcilable judgments if these were decided by different courts. These conditions 

are automatically fulfilled in the context of a single and continuous cartel 

infringement. This author argues that, once an infringement is established by a court 

or NCA, the application of Article 8(1) should be permitted whenever the claimant 

seeks to bring actions for damages against several undertakings that all participated 

in that single infringement. It was demonstrated that Article 8(1) can be used to 

consolidate actions against all members of all undertakings that participated in a 

single infringement. Furthermore, any member of any undertaking can be chosen 

as anchor defendant. In addition, because the jurisdiction against the anchor 

defendant is established on the basis of Article 4, Article 8(1) can be used to 
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consolidate both contractual and tortious actions in the same jurisdiction. This 

mechanism will, therefore, be the preferred enforcement route, particularly, for 

claims aggregation vehicles. 

 

A broad application of Article 8(1) is attractive from the perspective of the claimant. 

However, it is difficult to reconcile a broad application of Article 8(1) with the 

objective of the Regulation which aims to ensure that defendants may reasonably 

foresee the courts in which they may be sued. In addition, it was argued in Section 

4.3.5.2.2 that the current application may lead to actions being introduced before a 

court that is not adequate from the geographical scope of EU competition law, and, 

thus that would not implement EU law effectively. To counteract these possible 

negative effects, this author argued it is opportune to reconsider a legislative 

proposal already made in the literature. The proposal is the development of a 

system allowing reallocation of cases to the most well placed court to hear the case. 

This system would protect the policy objectives of the PIL Regulation, thus, 

providing a high degree of legal certainty. It would also advance the main EU 

competition law policy objective by supporting effective protection of competition on 

the internal market. 

 

Despite its usefulness, Article 8(1) is not available to claimants covered by Section 

4 of the Regulation. The latter intends to protect the weaker party to consumer 

contracts. However, it was concluded that, in light of the contractual-tortious 

distinction argued for above, the scope of application of Section 4 will be very limited 

for competition law litigation. This is because there must be a contract between a 

professional and a consumer, and, the infringement must have materialised in the 

terms of that contract. An alternative to Article 8(1) is the mechanism provided by 

Article 7(5). The latter can be used also by consumers.  

 

The application of Article 7(5) requires the identification of a parent-branch 

relationship. The EU concept of branch may include, in fact, a subsidiary of the 

parent. This author argued that Article 7(5) should allow the claimant to sue all 

members of one undertaking, that participated in the anti-competitive behaviour, at 
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the domicile of a subsidiary. However, the subsidiary must have implemented the 

infringement, and, the harm of the claimant must arise out of the operations of that 

subsidiary. Therefore, it is unlikely that claimants which are not consumers will 

choose to use Article 7(5) instead of 8(1). This is because Article 7(5) restricts the 

forums available to bring the claim as well as the number of possible defendants.  

 

The final Section 4.4 argued that the relative novelty of the EU competition law 

private enforcement system poses important challenges for the application of the 

entire Regulation. The central issue is the lack of clarity in answering the question 

of what forms of harm can arise from each type of EU competition law infringement. 

Consequently, it is difficult to identify the potential direct and indirect victims, and, to 

allocate standing. It is also difficult to apply a PIL rule that uses damages as a 

connecting factor. This author argued that the question of what is a recoverable loss 

is a matter governed directly by EU law. Thus, the issue will likely be clarified by the 

CJEU. However, in ongoing absence of comprehensive guidance from CJEU, 

litigants will dispute: what constitutes a recoverable damage; whether the claimant 

has the status of victim and which court should hear the claim. 

 

The lack of specific competition law rules in the Regulation leaves all matters 

relating to the application of the Regulation in the field of EU competition law to be 

resolved, on an ad hoc basis, by the CJEU. To a considerable extent, the Court has 

tailored the Regulation to the necessities of competition law litigations. However, 

this chapter demonstrated that there are remaining uncertainties underlying the 

application of each article of the Regulation. Claimants use the Regulation, not 

because of its suitability, but because there is no better alternative option available. 

The existing uncertainties harm both the objective of EU PIL (which seeks to ensure 

the greatest possible degree of legal certainty) as well as the objective of EU 

competition law (which seeks to ensure effective protection of competition on the 

internal market).  

 

The EU legislator should question whether it wants to leave the development of an 

effective complementary private enforcement mechanism in the hands of the Court 
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of Justice, or, whether a new legislative intervention to allocation of jurisdiction in 

competition law actions would better serve that purpose. The legislative response 

might take the shape of either a recast of existing Regulations (the Brussels I 

Regulation Recast or Regulation 1/2003) or a completely new competition law 

specific instrument. In this author’s opinion, CJEU case law is not the most suitable 

mode of addressing the necessities of all types of claims and actors constituting the 

private enforcement mechanism. By contrast, the EU legislator could facilitate a 

comprehensive discussion, involving all interested actors, on how to best 

accommodate the demands of competition law litigants when allocating jurisdiction. 
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Chapter 5. Applicable law 
 

5.1 Introduction  
 

Part III of this thesis proposes to identify the role of EU PIL in supporting actions for 

damages. This is the second chapter of Part III and concerns the second PIL 

question arising in cross-border litigation which is what law applies to the claim?814 

In the EU, the law applicable to cross-border litigation is identified by the Rome I 

and Rome II Regulations.815 The former applies to contractual litigation and the latter 

to tortious litigation. The Rome Regulations identify the substantive law applicable 

to the claim. In absence of EU rules, the procedural law applicable to the dispute is 

always the law of the forum.816 Therefore, the rules on allocation of jurisdiction 

determine also the applicable procedural law. 

 

One may have expected the analysis in this chapter to follow the same approach as 

the analysis of the Brussels I Regulation Recast by examining the application of the 

Rome Regulations article by article. However, the findings of this research show 

that a better understanding of the role of the Regulations can be achieved if the 

analysis is primarily concerned with the scope of the Regulations rather than their 

actual application. In other words, the analysis is not primarily concerned with the 

identification of the connecting factor necessary to identify the applicable law and 

with the exceptions to the law identified. Instead, the analysis is primarily concerned 

with defining the scope of the law identified by the Regulation and the extent to 

which it can influence the development of the EU competition law private 

enforcement mechanism. For this reason, it is preferable to analyse first what is not 

covered by the scope of the Regulations. It is only by understanding the limitations 

of the law designated by the Rome Regulations that one may better understand 

 
814 Text to n 300. Geert van Calster, European Private International Law (n 300) 1. 
815 Regulation (EC) 593/2008 of the European Parliament and of the Council of 17 June 2008 on the 
law applicable to contractual obligations (Rome I) [2008] OJ L177/6; Regulation (EC) 864/2007 of 
the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual 
obligations (Rome II) [2007] OJ L199/40. 
816 There is an exception in Articles 1(3) of each Rome Regulation that refers to procedural rules on 
burden of proof. 
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what is still covered by that law and, thus, what is the limited role of the Regulations 

in shaping the private enforcement mechanism.  

 

The role of the Rome Regulations is more limited than one might have expected. It 

will be demonstrated that the substantive elements of the claim for damages are 

governed directly by EU primary law, and, the scope of the law identified by the 

Regulations has been reduced considerably. In principle, the latter covers quasi-

procedural issues which are not governed by the law of the forum. This chapter does 

not provide an exhaustive list of the elements governed by EU civil law or by the 

substantive law identified by the Rome Regulations. Both legal frameworks are at 

an incipient stage, and, a finite comprehensive list of the elements governed by each 

cannot be accurately identified. However, the analysis will identify that the trend is 

to submit all substantive law elements of the claim for damages to be governed by 

EU civil law, and, to leave the procedural and quasi-procedural issues to be shared 

between the law of the forum and the law identified by the Rome Regulations. 

Therefore, one needs to understand the interaction between EU primary law; the 

law identified by the Rome Regulations and the procedural law of the forum to 

determine the role that the Rome Regulation may have in shaping the private 

enforcement mechanism. Currently, all three types of applicable law contribute to, 

and, form the entire body of law applicable to cross-border damages actions.  

 

Section 5.2 will analyse the emergence of an EU civil law system covering the 

substantive elements of actions for damages for EU competition law 

infringements.817 Section 5.3 will summarise the scope and the evolution of the EU 

civil law, and, it will offer a preliminary conclusion on the current and future effects 

of EU civil law on the law applicable to actions for damages. Section 5.3 constitutes 

a bridge between Section 5.2 (identifying the scope of EU Law) and Section 5.4 

which will offer a brief analysis of the extent to which the EU civil law superseded 

the scope of the law identified by Rome I (in 5.4.2) and Rome II Regulations (in 

5.4.3). Section 5.5 concludes the chapter. It considers the effects that the 

emergence of the EU civil law and, the correspondingly reduced role of the Rome 

 
817 The term of ‘EU civil law’ was used also by other authors before. See text to n 2. 
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Regulations, has on the development of the private enforcement mechanism 

through actions for damages. 

 

5.2 The emergence of an EU civil law system 
 

The main aim of this section is to examine the evolution of the so-called EU civil law 

governing the enforcement of the EU right to compensation.818 For that purpose, it 

will examine the conceptual basis on which the EU right to compensation and the 

evolution of EU civil law are based (in 5.2.1). Essentially, this is the need to ensure 

the full effectiveness of EU law. It will be argued that, on this basis, the CJEU has 

established a mechanism for drawing the line between matters governed by EU law 

and matters governed by national law (in 5.2.2). The same mechanism is used also 

to distinguish between rights and remedies, and, between substantive and 

procedural law matters for the purpose of enforcing the EU right to damages (in 

5.2.3). The analysis also summarises the elements that have been subject to the 

interpretation of the CJEU and which were determined to fall under the scope of the 

EU civil law (in 5.2.4). 

 

An introductory sketch is necessary in order to contextualise the EU civil law rules 

being developed in the field of EU competition law with the broader existing body of 

EU civil law rules. In principle, EU civil law refers to that part of the acquis 

communautaire that governs private legal relations, which are ‘conventionally 

believed to be in a position of equality, and which concerns activities unrelated to 

the exercise of public power.819 The idea of developing a comprehensive European 

Civil Code originates in the 1978 initiative of Professor Ole Lando to create a 

European Uniform Commercial Code.820 This was followed, at a political level, by 

two Resolutions of the European Parliament, in 1989 and 1994, calling for the 

 
818 ibid. 
819 Dorota Leczykiewicz, Stephen Weatherill (eds), The Involvement of EU law in Private Law 
Relationships (Hart Publishing 2013), 2. Chantal Mak, ‘Book Review: General Principles of EU Civil 
Law, by Norbert Reich (Antwerp: Intersentia, 2014)’ (2015) 52(2) Common Market Law Review 591, 
591. 
820 Martin Schmidt-Kessel, ‘European Civil Code’ (Max Planck Encyclopedia of European Private 
Law 2012) <https://max-eup2012.mpipriv.de/index.php/European_Civil_Code> accessed 8 
December 2021.  
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creation of a European Civil Code.821 The project of a European Civil Code has not 

been finalised yet. However, it is argued in the literature that a comprehensive civil 

law code, in the traditional sense, may not be the correct way of dealing with private 

law in the future because such a code cannot be the sole source of private law rules 

in the EU.822 Other institutions, such as the CJEU, make important contributions to 

the development of the law.823 

 

The CJEU has clarified since 1971, in International Fruit, that it is the responsibility 

of the Member States to establish a system of legal remedies and procedures to 

ensure effective judicial protection within the EU.824 This procedural and institutional 

autonomy derives from paragraph 3 of the judgment:  

Although under article 5 of the treaty the member states are obliged 
to take all appropriate measures, whether general or particular, to 

ensure fulfilment of the obligations arising out of the treaty, it is for 

them to determine which institutions within the national system shall 

be empowered to adopt the said measures . 

In other words, it is up to the Member States to decide which institutions are 

responsible to implement the provisions of EU law and what powers should such 

institutions have.825 This includes the question of the availability of remedies for 

ensuring the ‘observance of Community provisions having direct effect’.826  

 

This procedural and institutional autonomy has been reconfirmed in CJEU 

jurisprudence. It has been stressed out that this autonomy applies only in absence 

of EU provisions, and, within the limits of the principles of effectiveness and 

 
821 ibid. European Parliament Resolution on action to bring into line the private law of the Member 
States [1989] OJ C158/400. European Parliament Resolution on the harmonization of certain sectors 
of private law of the Member States [1994] OJ C205/518.  
822 Anna Rita Freda, ‘Book Review: The Involvement of EU law in Private Law Relationships, edited 
by D. Leczykiewicz and S. Weather (Hart 2013)’ (2014) 52(3) Journal of Common Market Studies 
703, 704. 
823 ibid. 
824 Joined Cases 51 to 54/71 International Fruit ECLI:EU:C:1971:128, para 3. Marcus Klamert, The 
Principle of Loyalty in EU Law (OUP 2014) 127. 
825 Klamert (n 824) 127. 
826 Case C-158/80 Rewe v Hauptzollamt Kiel ECLI:EU:C:1981:163, paras 44 and 46. Klamert (n 824) 
127. 
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equivalence. In that respect, the CJEU stated in Rewe that in absence of EU rules 

on the subject, it is for the national legal order of each Member State to ‘designate 

the courts having jurisdiction and to determine the procedural conditions governing 

actions at law intended to ensure the protection of the rights which citizens have 

from the direct effect of Community law’.827 Member States are required to establish 

such rules in order to allow national courts to fulfil their duty derived from the 

principle of cooperation which entrusts national courts  ‘with ensuring the legal 

protection which citizens derive from the direct effect of the provisions of Community 

law’.828 Thus, Member States have an obligation to provide rules (including 

remedies) ensuring effective judicial protection of Community rights before domestic 

courts.829  

 
Judicial control has evolved from a general principle of EU law,830 to receiving 

constitutional status firstly from the CJEU831 and finally through Article 19(1) TEU 

and Article 47 Charter of Fundamental Rights of the European Union.832 Article 6 

TEU recognises that the provisions of the Charter shall have the same legal value 

as the Treaties.833 Therefore, it has been argued in the literature that, in addition to 

the duty of sincere cooperation provided in Article  4(3) TEU, there are two other 

constitutional basis which empower the Court to create EU wide standards for 

adequate judicial protection of EU law, namely: Article 19(1) TEU and Article 47 of 

the Charter of Fundamental Rights.834 Article 19(1) TEU provides that ‘Member 

States shall provide remedies sufficient to ensure effective legal protection in the 

 
827 Case C-33/76 Rewe ECLI:EU:C:1976:188, para 5; Reconfirmed in Case 45/76 Comet 
ECLI:EU:C:1976:191, para 13; Case 68/79 Hans Just ECLI:EU:C:1980:57, para 27; Case 61/79 
Denkavit ECLI:EU:C:1980:100, para 28. 
828 Rewe (n 827), para 5. The principle of sincere cooperation is not laid down in Article 4(3) TEU. 
829 Michael Dougan, ‘The “Disguised” Vertical Direct Effect of Directives?’ (2000) 59(3) Cambridge 
Law Journal 586, 592. Rewe (n 827); Comet (n 827); Case C-312/93 Peterbroeck 
ECLI:EU:C:1995:437. 
830 Case 222/84 Marguerite Johnston ECLI:EU:C:1986:206, para 18; Case 222/86 Heylens and 
others ECLI:EU:C:1987:442, para 14; Case C-424/99 Commission v Austria ECLI:EU:C:2001:642, 
para 45; Case C-50/00 P Unión de Pequeños Agricultores v Council ECLI:EU:C:2002:462, para 39; 
Case C-467/01 Eribrand ECLI:EU:C:2003:364, para 61. 
831 Case C-101/08 Audiolux and Others ECLI:EU:C:2009:626, para 63. 
832 Klamert (n 824) 126. Charter of Fundamental Rights of the European Union [2012] OJ C326/391. 
833 TEU Article 6(1). Case C-555/07 Kücükdeveci ECLI:EU:C:2010:21, para 22. 
834 Klamert (n 824) 126, 137-138. Pieter Van Cleynenbreugel, ‘Judge-made standards of national 
procedure in the post-Lisbon constitutional framework’ (2012) 37(1) European Law Review 90, 95. 
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fields covered by Union law.’ While Article 47 of the Charter of Fundamental Rights 

provides that:  

 

Everyone whose rights and freedoms guaranteed by the law of the 

Union are violated has the right to an effective remedy before a 

tribunal in compliance with the conditions laid down in this Article. 

Everyone is entitled to a fair and public hearing within a reasonable 

time by an independent and impartial tribunal previously 

established by law. Everyone shall have the possibility of being 

advised, defended and represented. 

Legal aid shall be made available to those who lack sufficient 

resources in so far as such aid is necessary to ensure effective 

access to justice.835 

Effective judicial protection is, therefore, a value rooted within the EU constitutional 

law. In other words, there is a fundamental right to an effective remedy rooted in the 

constitutional order of the EU.  

 

Two standards designed to ensure the effective judicial protection of rights granted 

by EU law are the principles of effectiveness and of equivalence.836 In Rewe the 

Court introduced the raw content of what was later to be called the principles of 

effectiveness and of equivalence.837 However, it was only in Palmisani  that the 

CJEU called the two principles by name, when stating that the conditions ‘laid down 

by national law must not be less favourable than those relating to similar domestic 

claims (principle of equivalence) and must not be so framed as to make it virtually 

impossible or excessively difficult to obtain reparation (principle of effectiveness).’838 

 
835 Charter of Fundamental Rights of the EU, art 47 ‘Right to an effective remedy and to a fair trial’.  
836 Christina Pollak, ‘Domestic Procedural Law and EU Law’ in Georg Kofer and others (eds), Tax 
Treaties and Procedural Law (IBFD 2020), 3.   
837 Rewe (n 827), para 5; Comet (n 827), paras 16 and 19; Denkavit (n 827), para 28; Hans Just (n 
827), para 27; Peterbroeck (n 829), para 12. 
838 Case C-261/95 Palmisani ECLI:EU:C:1997:351, para 27. Restated in Case C-231/96 Edis [1998] 
ECLI:EU:C:1998:401, para 34; Case C-470/04 N v Almelo ECLI:EU:C:2006:525, para 59; Case C-
201/02 Delena Wells ECLI:EU:C:2004:12, para 67; Pollak (n 836) 2.  
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Recently, the CJEU used an additional standard in the field of EU competition law 

enforcement to ensure effective judicial protection of the rights granted by EU law. 

This standard is the full effectiveness of EU law. Notably, this standard is not 

safeguarded by national law but directly by EU primary rules, which are referred to 

in this study as EU civil law rules. The non-interventionist approach noticeable in 

earlier CJEU jurisprudence towards national civil law has been ‘tipped in favour of 

intervention’ more recently.839 

 

In the field of EU competition law, the Court confirmed in BRT v SABAM that the 

Treaty provisions provided in the current text of Articles 101 and 102 TFEU produce 

direct effects in relations between individuals.840 Thus, they create rights for the 

individuals concerned which national courts must safeguard.841 As discussed 

above, judicial protection of such rights must be ensured by the Member States 

which have an obligation to provide remedies and rules respecting the standards 

created by the principles of effectiveness and equivalence. All such rules were 

considered a matter determined by the national law of the Member States. However, 

the Court established an EU right to compensation for harm arising from EU 

competition law infringements which is based on the need to ensure the full 

effectiveness of EU law.842 The Court has used the same rationale in a series of 

subsequent judgments to create, what this thesis calls, a body of EU civil law rules 

which must govern the EU right to damages in order to ensure the full effectiveness 

of EU law.843  

 

The intervention of EU law within the private sphere through EU civil rules has been 

examined in the literature.844 Such rules may derive from EU primary or secondary 

 
839 Klamert (n 824) 127. Rewe (n 827); Comet (n 827); Denkavit (n 827; Hans Just (n 827); 
Peterbroeck (n 829); Palmisani (n 838); Almelo (n 838); Delena Wells (n 838). 
840 BRT v SABAM (n 257), para 16; Guerin Automobiles (n 257), para 39. 
841 ibid. 
842 Courage (n 3), paras 25-26. Manfredi (n 145), paras 59-61. 
843 Examined in Section 5.2. 
844 Leczykiewicz, Weatherill (n 819); Norbert Reich, General Principles of EU Civil Law (Intersentia 
2013). 
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legislation as well as CJEU jurisprudence.845 Therefore, EU civil law could derive 

from general concepts of EU law, like the internal market, general principles of law 

or other modes of ensuring the effective application of EU secondary law.846  

Structuring the content of EU civil law deriving from each source is a complex 

endeavour. There is an on-going debate on the ‘nature and development’ of the law 

governing private relations in the EU847 and on the possibility and desirability of 

codifying the existing rules.848 The balance does not appear to be towards a classic 

comprehensive codification considering that such a code cannot be considered the 

only source of EU civil law rules anymore.849  

 

An important part of EU civil law derives from principles of EU civil law. Although, 

these principle are generally accepted by the Court, Advocates General and 

scholarship, their ‘origin, scope and exact legal nature’ is not free from debate.850 

The complexities in ascertaining their effects is demonstrated in Norbert Reich’s 

study on ‘General Principles of EU civil law’.851 The study examined the role of 

‘principles’ in EU civil law and focused on seven particular principles.852 Reich 

identified three interrelated legal developments that may contribute to the creation 

of private law rules through principles of EU civil law. Firstly, general principles of 

EU law have been given constitutional relevance, therefore, ‘it may be asked to what 

extent a constitutionalisation of EU civil law is taking place and, if so, what will and 

should be its implications’.853 Secondly, the codification of fundamental rights and 

principles in the Charter, ‘which contain EU specific principles such as consumer 

protection’, raises questions as to the extent to which the provisions of the Charter 

may affect not only relationships involving public authorities but also purely private 

law relationships.854 Thirdly, the CJEU recognised a number of ‘principles of civil 

law’ and it is uncertain what is the status of such principles and their effect on 

 
845 Leczykiewicz, Weatherill (n 819), 1. 
846 Freda (n 822), 704. 
847 Mak (n 819), 591.  
848 Freda (n 822), 704. 
849 ibid. 
850 Reich (n 844) 1-16. 
851 Reich (n 844). 
852 Mak (n 819), 591. 
853 ibid. 
854 ibid. 
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harmonisation of private law within the EU.855 Reich concludes that EU civil law ‘has 

developed principles of its own, based on the Charter, which guide interpretation, 

gap-filling, and legality analysis of EU law’ which may contribute to the consolidation 

and constitutionalisation of EU private law.856  

 

It is  not feasible for this thesis to explore the extent to which EU civil law rules derive 

from other sources and, therefore, to measure the impact of the emerging EU civil 

law rules in the field of EU competition law on the existing body of EU civil law rules.  

For the purpose of this thesis it suffices to acknowledge that such rules exist in other 

areas of EU law enforcement and that, in the most general terms, they originate 

either in primary or secondary legislation or in the interpretations offered by the 

CJEU.857 The discussion in this chapter complements that body of EU civil law but 

is concerned only with the body of EU civil rules emerging in the enforcement of EU 

competition law. Starting with Courage, the Court has used the standard, or 

criterion, of full effectiveness of EU law to establish a system of EU civil law rules 

designed specifically for the enforcement of EU competition law (currently covering 

only the remedy of compensation).858 Stephen Weatherill has argued that the notion 

of ‘effectiveness’ has been the primary force justifying the intervention of EU law, 

through the CJEU jurisprudence, in the relationship between subjects of private 

law.859 It must be noted that effectiveness is also the driving factor of the 

developments identified in the competition law field. 

 

It has been argued by Miguel Sousa Ferro that the lessons learned from the CJEU 

jurisprudence on the enforcement of EU competition law could lead to the 

development of more EU civil law rules in other areas of EU law enforcement and 

could give ‘birth to an EU civil law system’.860 To an extent his argument 

complements the conclusion of Norbert Reich that the current general principles of 

 
855 ibid. 
856 Reich (n 844) 213-214. Mak (n 819), 592. 
857 Leczykiewicz, Weatherill (n 819), 1. 
858 Courage (n 3). This system is examined in the all subsections of Section 5.2. 
859 Leczykiewicz, Weatherill (n 819), 6. 
860 Sousa Ferro (n 2).   
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EU law may contribute to a constitutionalisation of EU private law.861  Sousa Ferro 

argued that there are four ways to establish EU civil law rules: through 

harmonisation or uniformization, either by the EU legislator or by the CJEU.862 The 

process used in the field of EU competition law is uniformization through CJEU 

jurisprudence, process which has two steps.863 Firstly, the Court establishes the 

existence in the EU primary law of a non-written EU right. Secondly, it fleshes out 

the conditions for that right which are also a matter governed by EU primary law.864  

 

Given this two step procedure, the author considers the emerging EU civil law rules 

analysed next as overlapping the Treaty rules on competition. In other words, these 

EU civil rules are an unwritten body of law residing within the express provisions of 

Articles 101 and 102 TFEU of the Treaty. The EU civil law rules examined next are 

an unwritten body of law which must be read within the express provisions of Articles 

101 and 102 TFEU to ensure their full effectiveness. Thus, they are inherent 

provisions of those Treaty articles and have the same legal status, primary law rules. 

Such EU civil law rules have the function of governing relationships between private 

parties, the enforcement of which contribute to the full effectiveness of the express 

Treaty provisions. Therefore, if the upcoming analysis appears confusing at times 

(as it slides between the notions of EU civil law and EU competition law) this is 

because the EU civil law rules examined here, and the EU competition law rules 

(Articles 101 and 102 TFEU) derive from the same EU primary law rules. Articles 

101 and 102 TFEU provide express rules of EU competition law, and implied rules 

of EU civil law.  

 

The remainder of Section 5.2 focuses on the second step identified by Sousa Ferro 

and draws an image of the EU civil law developments in the competition law field 

which will complement the existing literature on the extent to which EU civil law 

intervenes in the relationships between private law actors.  

 

 
861 Reich (n 844) 213-214. Mak (n 819), 592. 
862 Sousa Ferro (n 2).   
863 ibid. 
864 ibid. 
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5.2.1 The conceptual basis for establishing an EU right to damages and an EU civil 

law: the need to ensure the full effectiveness of EU law 

 

The fundamental argument that the EU right to damages was recognised not only 

to ensure the compensation of victims, but, more importantly, to ensure the full 

effectiveness of EU law, is emphasized in all judgments analysed in this section. 

This section reinforces the argument presented in previous chapters that the private 

enforcement mechanism has the role to complement public enforcement in ensuring 

the full effectiveness of EU competition law.865 

 

It was established early by the CJEU that the provisions of Article 101 and 102 TFEU 

produce direct effects in relationships between individuals, and, create rights which 

national courts must safeguard.866 To ensure that protection, the judgments of the 

CJEU in Courage867 and Manfredi868 are considered to be the origins of the EU right 

to damages for loss caused by EU competition law infringements. It is worth 

recalling the Court’s statement in Courage that: 

The full effectiveness of Article [101] of the Treaty and, in particular, 

the practical effect of the prohibition laid down in Article [101](1) 

would be put at risk if it were not open to any individual to claim 

damages for loss caused to him by a contract or by conduct liable 

to restrict or distort competition.869 

The need to ensure the full effectiveness of EU law was restated in Manfredi.870 This 

judgment provided a more refined definition of the EU right by stating that ‘any 

individual can claim compensation for the harm suffered where there is a causal 

relationship between that harm and an agreement or practice prohibited under 

Article [101 TFEU].’871 The EU right to damages has been confirmed in several 

 
865 Main argument of Chapter 3. And in Section 4.3.5.2.1. Text to nn 649-653. 
866 BRT v SABAM (n 257), para 16; Guerin Automobiles (n 257), para 39. 
867 Courage (n 3), paras 25-26.  
868 Manfredi (n 145), paras 59-61. 
869 Courage (n 3), para 26 (emphasis added). 
870 Manfredi (n 145), para 60. 
871 ibid, para 61 (emphasis added). 
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judgments, and, it is now ‘settled case-law that any individual has the right to claim 

damages for loss caused to him by conduct which is liable to restrict or distort 

competition’.872 

 

Every case examined in Section 5.2  and which deals with the interpretation of the 

right to compensation restates the need to recognize the right to damages in order 

to ensure the full effectiveness of EU law.873 Moreover, there is a recurring argument 

that damages actions make a ‘significant contribution to the maintenance of 

effective competition’ in the EU.874 For this reason, AG Wahl argued that, although 

actions for compensation under EU competition law have the functions of 

compensating victims and deterring infringements,875 the CJEU has placed 

particular emphasis on the deterrent function.876 The CJEU line of thought shows 

that the right to claim compensation was not established only ‘to ensure that harm 

caused by anticompetitive conduct is repaired.’877 Rather, the right ‘was tied to the 

need to ensure the full effectiveness of EU competition law’.878 By seeking 

compensation for damages private actions discourage anti-competitive conduct 

and, therefore, constitute ‘a tool for maintaining effective competition in the 

European Union’.879  

 

In Otis, the Court expressly confirms that the primary purpose for recognising the 

EU right to claim compensation is to guarantee the full effectiveness of EU law.880 

 
872 Pfleiderer (n 17), para 28 (emphasis added); Otis and Others (n 168), paras 41 and 43;  
Donau Chemie (n 18), para 21; Kone (n 168), para 22. 
873 Kone (n 534), Opinion of AG Kokott, para 18; Kone (n 168), para 21; Skanska (n 166), Opinion of 
AG Wahl, para 31; Skanska (n 638), para 25; Case C-435/18 Otis and Others ECLI:EU:C:2019:651, 
Opinion of AG Kokott, para 77; Otis (n 798), para 22. 
874 Courage (n 3), para 27; Manfredi (n 145), para 91; Kone (n 534), Opinion of AG Kokott, para 71; 
Kone (n 168), para 23; Skanska (n 166), Opinion of AG Wahl, para 31; Skanska (n 638), para 44; 
Otis (n 873), Opinion of AG Kokott, para 81; Otis (n 798), para 24. 
875 Skanska (n 166), Opinion of AG Wahl, paras 26-28. 
876 ibid, paras 31-33. 
877 ibid, para 31. 
878 ibid (emphasis added); Courage (n 3), paras 24-26; Manfredi (n 145), para 59. 
879 Skanska (n 166), Opinion of AG Wahl, para 31; Courage (n 3), para 27; C- Manfredi (n 145), para 
91; Pfleiderer (n 17),  para 29; Otis and Others (n 168), para 42; Donau Chemie (n 18), para 23; 
Kone (n 168), para 23. 
880 Otis (n 798), paras 26 and 22-23. 
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Particularly, the objectives pursued by EU competition law.881 To ensure that 

purpose, part of the legal framework governing the right to claim damages must be 

governed directly by EU primary law. Therefore, it is the same concept of ensuring 

the full effectiveness of EU law that stands at the basis of the development of the 

EU civil law.  

 

5.2.2 The mechanism for drawing the line between matters governed by EU law and 

national law when enforcing the EU right to claim compensation 

 

This section aims to highlight how the framework of the mechanism was developed 

in the CJEU jurisprudence. This author argues that it is now settled case-law that 

any question concerning the existence of the right to claim compensation (the 

question of whether, or, the constitutive condition) is a matter governed exclusively 

by EU primary law. It will be shown, in this section, that the CJEU has implicitly 

confirmed this argument in Kone, and, explicitly confirmed it in Skanska and, again, 

in Otis.882  

 

The analysis starts with Kone where the Court was asked to rule on the compatibility 

of the national rules on civil liability with Article 101 TFEU.883 The domestic rule in 

question ‘categorically excluded, for legal reasons, any civil liability of undertakings 

belonging to a cartel for loss resulting from’ umbrella pricing.884 It was unclear 

whether, in light of Article 101 TFEU, the national rules must be set aside and cartel 

members should be held liable for harm caused by umbrella pricing engaged in by 

a third party to the cartel.885 

 

AG Kokott noted that the wording of the CJEU in Manfredi may entitle some parties 

to consider that the civil liability of cartel members for umbrella pricing is governed 

 
881 ibid, para 26: The Court referred in particular to the objectives of Article 101 TFEU, ‘which strives 
to guarantee effective and undistorted competition in the internal market, and, accordingly, prices set 
on the basis of free competition’.  
882 Kone (n 168); Skanska (n 638); Otis (n 798). 
883 Kone (n 168). 
884 Kone (n 168), para 19 (emphasis added), paras 13-15. Umbrella pricing was defined before: text 
to nn 531-532. 
885 Kone (n 168), para 17. 
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primarily by the law of the Member States, and, that the only relevant EU limitations 

in that regard are the principles of equivalence and effectiveness.886 The Manfredi 

judgment states that: 

In the absence of Community rules governing the matter, it is for 

the domestic legal system of each Member State to prescribe the 

detailed rules governing the exercise of that right, including those 

on the application of the concept of ‘causal relationship’, provided 

that the principles of equivalence and effectiveness are 

observed.887 

However, AG Kokott argues that this was not the intention of the Court. A closer 

look at Manfredi and other recent judgments shows that: 

(…) it is not so much the existence of claims to compensation (i.e. 
the question of whether compensation is to be granted) that is 

dictated by national law as, rather, the details of application of such 

claims and the rules for their actual enforcement (i.e. the question 

of how compensation is to be granted), that is to say, in particular, 

jurisdiction, procedure, time-limits and the furnishing of proof.888 

This intention of the Court can be traced back to the initial judgment in Courage. 

The Court stated in Courage that, in absence of EU rules, it is for the Member States 

to lay down ‘detailed procedural rules governing actions for safeguarding rights 

which individuals derive directly from Community law’.889 AG Kokott notes that the 

CJEU recognises in Manfredi the right of any individual to seek compensation for 

harm caused to him by anti-competitive behaviour ‘without making the existence of 

that right in any way dependent on the national law of the Member States.’890 The 

principle that ‘any individual is entitled to claim compensation for loss sustained by 

 
886 Kone (n 534), Opinion of AG Kokott, para 21: This was the view of the referring court and of many 
parties to the proceedings. 
887 Manfredi (n 145), para 64 (emphasis added). 
888 Kone (n 534), Opinion of AG Kokott, para 23; Courage (n 3), para 29; Manfredi (n 145), paras 62, 
64 and 77; Pfleiderer (n 17), para 30;  Donau Chemie (n 18), para 25. 
889 Courage (n 3), para 29 (emphasis added). 
890 Kone (n 534), Opinion of AG Kokott, para 26 (emphasis added). The EU right to claim 
compensation was firstly recognised in Courage (n 3), paras 25-27. 
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him where there is a causal relationship between that loss and an infringement of 

the competition rules follows from European Union law itself’.891 This flows 

particularly from the prohibition in Article 101 TFEU. As Article 101 TFEU has direct 

effect, and, creates obligations between individuals, its effect utile would be 

undermined if it were not open to any individual to enforce those obligations.892  

 

The Court in Kone did not explicitly confirm the distinction drawn by AG Kokott 

between the whether and the how of the claim for compensation, and, the fact that 

the former should be governed by EU law. The Court restated that, in absence of 

EU law, it is indeed for the national law to ‘lay down the detailed rules governing the 

exercise of the right to claim compensation (…) including those on the application 

of the concept of ‘causal relationship’’.893 Those rules should give respect to the 

principles of equivalence and effectiveness.894 But, more importantly, the Court 

stated that ‘those rules must not jeopardise the effective application of Articles 101 

TFEU and 102 TFEU’.895 

 

In other words, the national law governing the right to compensation must not only 

respect the principles of effectiveness and equivalence896 but, also, must ensure 

that EU law is ‘fully effective’897. In short, the answer of the Court was that, in order 

to support the objective of Article 101 TFEU, national law must allow damages to 

be sought by any individual, including victims of umbrella pricing.898 Thus, it implicitly 

confirms that liability, and causality as an element of liability, is a matter governed 

by EU law.899 This confirms AG Kokott’s argument that the objective of uniform and 

effective enforcement of EU competition law requires a uniform answer to the 

 
891 Kone (n 534), Opinion of AG Kokott, para 24.  
892 ibid, para 25. 
893 Kone (n 168), para 24. 
894 ibid. 
895 ibid, para 26; Case C-439/08 VEBIC EU:C:2010:739, para 57; Pfleiderer (n 17),  para 24; Donau 
Chemie (n 18), para 27. 
896 Kone (n 168), para 24 and 26. 
897 ibid, para 32. 
898  ibid, paras 32-34 and 37-38. 
899  ibid, para 37. 
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question of whether or not cartel infringers shall be held civilly liable for umbrella 

damages.900 The answer is given on the basis of EU law.901 

 

It is within this background that the issue of delimitation between matters governed 

by EU law, and, matters governed by national law arises in Skanska. AG Wahl 

clarified in Skanska that the distinction between the whether and the how of the 

claim for damages must be used to draw that boundary, and, the Court expressly 

confirms that the question of whether is governed directly by EU primary law.  

 

One of the three questions addressed to the Court in Skanska sought clarification 

on whether EU law, or, national law applies to attribution of liability, and, in particular, 

as regards identifying the persons liable to pay compensation for damages in private 

law actions.902 

 

AG Wahl argues in Skanska that the Kone judgment establishes that the 

compatibility of the applicable national rules with EU law are to be assessed not only 

in the light of the principles of equivalence and effectiveness, but, moreover, the 

national rules must ensure the full effectiveness of the Treaty.903 There is a crucial 

difference between assessing the compatibility of national rules with EU law on the 

basis of, on the one hand, the principles of effectiveness and equivalence or, on the 

other hand, on the basis of the full effectiveness of the Treaty provision.904 This 

difference is exactly the delineation line between matters governed by EU law, and, 

matters governed by domestic laws of Member States.905 

 

Building on the Kone judgment, AG Wahl argues that the test of equivalence and 

effectiveness applies only to the ‘detailed rules governing the exercise of the right 

to claim compensation’, that is ‘with regard to rules that (in one way or another) 

 
900 Kone (n 534), Opinion of AG Kokott, para 30.  
901 ibid. 
902 Skanska (n 638), para 22. 
903 Skanska (n 166), Opinion of AG Wahl, paras 37-38; Kone (n 168), paras 26-27. 
904 Skanska (n 166), Opinion of AG Wahl, para 39. 
905 ibid. 



 195 

relate to the application of the right to claim compensation before a court of law’.906 

These are rules laid down by the Member States.907 However, where the constitutive 

conditions of the right to claim compensation are at stake (such as causation), such 

conditions are examined by reference to Article 101 TFEU.’908 This argument is 

based on the distinction drawn by AG Kokott in Kone between the whether and the 

how of the right to claim compensation.909 AG Wahl argues that the absence of a 

positive definition of the constitutive conditions of the right, such as the concept of 

‘causal link’, does not mean ‘that the conditions that constitute the very cornerstone 

of a claim for damages are governed by domestic law.’910 Rather, it means that the 

development of the concept will be addressed in future case law.911 Therefore, the 

answer to the question addressed, rests on whether the determination of the 

persons liable to pay compensation is considered to be a constitutive condition of 

the right to claim compensation, or, a detailed rule governing the exercise of that 

right.912 AG Wahl argues it is a constitutive condition of the right.913 

 

The Skanska judgment is fundamental to the development of this mechanism used 

to draw the boundary between EU law and national law. The Court expressly 

confirms the existence of an EU civil set of rules governing the ‘constitutive 

conditions’ of the right to claim compensation. In paragraph 27, the Court confirms 

that, in absence of EU rules, it is for the national legislator to ‘lay down rules 

governing the exercise of the right to claim compensation’ provided they comply with 

the principles of equivalence and effectiveness.914 But, more importantly, it 

continues by saying that:  

However, as the Advocate General has pointed out in points 60 to 

62 of his Opinion, the determination of the entity which is required 

 
906 ibid, para 40.  
907 ibid, para 39. 
908 ibid, para 41. 
909 ibid, para 40 makes reference to Kone (n 534), Opinion of AG Kokott, para 23 (distinguishing 
between the whether and how of the EU right to claim compensation).  
910 Skanska (n 166), Opinion of AG Wahl, paras 42-43. 
911 ibid. 
912 ibid, para 59. 
913 ibid, paras 60-62. 
914 Skanska (n 638), para 27. 
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to provide compensation for damage caused by an infringement of 

Article 101 TFEU is directly governed by EU law.915 

AG Wahl Opinion in paragraphs 60 to 62, to which the Court makes express 

reference, argues that the ‘determination of the persons liable to pay compensation’ 

is a constitutive condition of liability and should be governed directly by EU primary 

law. That analysis of AG Wahl is based on his understanding of the Kone judgment, 

and, on the distinction made by AG Kokott in the same case,916 between the 

provisions concerning the exercise of the right to claim compensation (which are 

governed by domestic law), and, the rules governing the constitutive conditions of 

the right to claim compensation (which are governed by EU primary law directly).917 

In other words, the basis underpinning the judgment of the Court is the distinction 

between the whether and the how of the right to claim compensation.918 

Therefore, the express reference by the Court to these particular paragraphs of the 

AG Wahl’s Opinion confirms that only the rules relating to the application of the right 

are governed by domestic laws of the Member States, and, all constitutive 

conditions of the right to claim compensation are governed directly by an EU set of 

rules developed with reference to the full effectiveness of the relevant Treaty 

articles.919 The latter rules concern the existence of the right, and, answer the 

question as to whether compensation may be granted.920 

 

Notably, paragraph 28 of the judgment (on the rules governing the constitutive 

conditions of the right) in contrast to paragraph 27 (on the rules governing the 

exercise of the right) does not mention the existence or otherwise of EU rules on 

the matter. In other words, it is irrelevant whether the constitutive conditions have a 

positive definition in EU primary law. Constitutive conditions are always governed 

 
915 ibid, para 28. 
916 Skanska (n 166), Opinion of AG Wahl, paras 40-41; Kone (n 534), Opinion of AG Kokott, para 23. 
917 Skanska (n 166), Opinion of AG Wahl, para 61: rules concerning ‘details of the concrete 
application of a claim for compensation or a rule governing the actual enforcement of the right to 
claim compensation’. 
918 Distinction made initially in Kone (n 534), Opinion of AG Kokott, para 23. 
919 Skanska (n 166), Opinion of AG Wahl, paras 37, 41 and 69. 
920 ibid, paras 28, 40, 41, 61, 66 and 67. 
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directly by EU primary law, and, their positive definition is to be developed by 

reference to the Treaty, as argued by AG Wahl.921 

 

The express confirmation of the boundary between EU primary law and national law 

in Skanska was reconfirmed in the more recent decision in Otis.922 The litigation in 

Otis and Kone entailed separate damages actions, originating in the same cartel 

agreement, which affected the prices of lifts.923 In Otis, the claimant was a public 

authority (the Province of Upper Austria) which offered promotional loans for 

building homes that were calculated as a certain percentage of the total construction 

costs of the building projects.924 The claimant argued that the inflated costs of 

construction (due to installing supra-competitively priced lifts) obliged it to grant 

higher quantity of loans which, in turn, prevented it from investing those funds more 

profitably.925  

 

The national referring court noted that Austrian law prevents the recovery of such 

loss.926 Additionally, it noted that such an action for compensation was not 

sufficiently connected with the objective of Article 101 TFEU which is ‘to ensure the 

maintenance of effective undistorted competition in the internal market and, 

consequently, prices set on the basis of free competition.’927 Therefore, ‘the 

personal scope of protection of the cartel ban covers all those suppliers and 

customers active on the relevant product and geographic markets affected by a 

cartel’, but, not public bodies (such as the claimant in the main proceedings) which 

are not direct market participants.928 The CJEU was asked whether the full 

effectiveness of Article 101 TFEU requires that the public authority should be 

allowed to seek compensation even if it is not active on the relevant market.929 Thus, 

the question here, as in Kone, can be seen as enquiring into the existence of a 

 
921 ibid, paras 42-43. Text to nn 910-911. 
922 Otis (n 798), para 9. 
923 Kone (n 168), para 6; Otis (n 798), para 5. 
924 Otis (n 798), para 9. 
925 ibid. 
926 ibid, paras 14-15. 
927 ibid, para 16. 
928 ibid. 
929 ibid, para 19. 
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sufficiently close causal link between the cartel infringement and the damage 

suffered by the claimant such as to justify the imposition of private liability on the 

cartelists.930 

 

Unsurprisingly, AG Kokott argued again (as in Kone) that determining the existence 

of a causal link is a matter governed directly by EU law.931 Therefore, AG Kokott 

restated the distinction between the rules governing the how (application) and the 

whether (existence) of the right to claim compensation.932 However, in contrast to 

the same argument made in Kone, this time AG Kokott highlighted that the Court 

itself had confirmed, in its Skanska judgment, that the constitutive conditions of the 

right to claim compensation are governed directly by EU law.933 The full 

effectiveness of EU law requires that such constitutive conditions must have an 

autonomous and uniform interpretation throughout the EU ‘having regard to the 

context (…) and the object pursued’ by the EU competition law provision.934  

 

The Court reconfirmed that national rules must not only ensure compliance with the 

principles of equivalence and effectiveness but, also, must ensure the full 

effectiveness of the objective pursued by EU competition law.935 Article 101TFEU 

‘aims to guarantee effective and undistorted competition in the internal market, and, 

accordingly, prices set on the basis of free competition.’936 The Court stated that the 

right of any individual to claim damages cannot be limited, from the outset, by 

national law to actors active on the relevant market, since this would deprive 

potential victims of their right to claim compensation.937 Such an outcome would 

seriously undermine ‘the full effectiveness of Article 101 TFEU and effective 

 
930 Otis (n 873), Opinion of AG Kokott, para 47. 
931 ibid, paras 45-47. 
932 ibid, para 44; Kone (n 534), Opinion of AG Kokott, para 23; Skanska (n 166), Opinion of AG Wahl, 
paras 40-41. 
933 Otis (n 873), Opinion of AG Kokott, paras 44-46; Skanska (n 166), Opinion of AG Wahl, paras 40-
41 and 60-62; Skanska (n 638), para 28. 
934 Otis (n 873), Opinion of AG Kokott, paras 53-55. 
935 Otis (n 798), paras 25-27; Otis (n 873), Opinion of AG Kokott, para 78; Kone (n 168), para 26 and 
32. 
936 Otis (n 798), para 26; Kone (n 168), para 32. 
937 Otis (n 798), paras 27 and 26. 
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protection against the adverse effects of an infringement of competition law’.938 

Therefore, as far as the question of causality affects the existence of the right to 

claim compensation, the answer is given on the basis of EU primary law. The full 

effectiveness of Article 101 TFEU requires that ‘any loss which has a causal 

connection with an infringement of Article 101 TFEU must be capable of giving rise 

to compensation’.939 This includes the loss inflicted by the public authority in 

question.940 

 

This author argues that it is now settled case-law that EU primary law governs any 

question concerning the existence of the right to claim compensation (the question 

of whether, or, the constitutive conditions). National law governs only the questions 

concerning the application of the right. The CJEU has implicitly confirmed the use 

of this distinction in Kone, and explicitly confirmed it in Skanska and, again, in Otis. 

It is worth emphasising that the boundary established by the CJEU between matters 

governed by EU law, and, matters governed by national law assists in making two 

other distinctions. These distinction are, firstly, between the concept of rights and 

the concept of remedies and, secondly, between the substantive and procedural law 

governing the right to claim compensation. Each of these distinctions is examined 

in the next section.  

 

5.2.3 Distinguishing between (i) rights and remedies and between (ii) substantive 

and procedural law for the purpose of enforcing the EU right to claim compensation 

 

Firstly, the case-law on the evolution of the demarcation mechanism shows that 

distinguishing between the constitutive conditions of the right and the constitutive 

condition of the remedy is irrelevant in this context. What matters, in this context, is 

whether the rule examined relates either to the question of whether, or, to the 

question of how compensation is to be granted. This is emphasised in AG Wahl 

Opinion in Skanska which states that the determination of the persons liable to pay 

 
938 ibid, 27; Otis (n 873), Opinion of AG Kokott, para 78. Same logic is found in Kone (n 168), para 
33 (full effectiveness of EU law would be undermined if the right would be limited from the outset). 
939 Otis (n 798), para 30. 
940 ibid, para 35. 
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compensation is ‘not a question regarding any details of the concrete application of 

a claim for compensation or a rule governing the actual enforcement of the right to 

claim compensation.’941 In other words, it is irrelevant if the question of how relates 

to the right to claim compensation or to the actual claim (enforcing the remedy) of 

damages. What matters is that the ‘determination of the persons liable directly 

affects the very existence of a right to claim compensation.’942 Both the constitutive 

conditions of the right to claim compensation, and, of the claim/remedy for damages 

are determined with reference to the relevant provision of the Treaty.943 The latter 

constitute questions of fundamental importance ‘on par with the right to claim 

damages itself.’944 

 

Secondly, the mechanism identifies not only the boundary between EU law and 

national laws of the Member States, but, also, the boundary between the substantive 

law and the procedural law governing the right to claim compensation. AG Wahl 

opined that the rules relating to the application of the right, which are laid down by 

the Member States, may be further classified as remedial rules and purely 

procedural rules, as was argued by former AG Van Gerven.945 AG Van Gerven 

distinguished between substantive law and procedural law matters and, drew a 

further distinction, within the realm of procedural law, between remedial rules and 

procedural rules stricto sensu.946 Therefore, this author concluded that, in the eyes 

of AG Wahl, the EU civil law governing the question of whether compensation is to 

be granted is a substantive law, and all elements governed by it are substantive law 

elements. Furthermore, the how of the right to compensation, which is governed by 

the domestic laws, includes only procedural rules which can be further classified as 

either remedial rules, or, procedural rules stricto sensu. That said, it must be noted 

that AG Van Gerven argued for a narrower interpretation of the substantive law than 

the boundaries of the EU civil law examined here. Therefore, this author considers 

that this reference to AG Van Gerven analysis confirms that, for the purpose of 

 
941 Skanska (n 166), Opinion of AG Wahl, para 61. 
942 ibid, para 66 (emphasis added). 
943 ibid, paras 41 and 43 refer to the constitutive conditions of the right and of the claim for damages. 
944 ibid, para 66 (emphasis added). 
945 ibid, para 40. Van Gerven, 'Of Rights, Remedies and Procedures' (n 169) 503-504. 
946 Van Gerven, 'Of Rights, Remedies and Procedures' (n 169) 502 and 524. 
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establishing the EU Civil law, the CJEU has drawn its own autonomous 

understanding the concept of ‘substantive law’.  

 

AG Van Gerven argues that rights generally fall under the realm of substantive law 

while remedies and procedures fall under the concept of ‘procedural rules’.947 In the 

absence of EU law, the procedural rules are a matter of national procedural 

autonomy. Within these ‘procedural rules’, Van Gerven  draws another distinction 

between constitutive conditions of a remedy, and, executive rules implementing the 

remedy, and, states that the former should be uniform across the EU as they equal 

the substantive conditions of the underlying right.948 The executive rules are rules 

implementing the remedy, and, deal with the ‘content and extent of the remedial 

relief’.949 Thus, they include rules on identifying the possible claimants and 

defendants; rules on the form and extent of the remedy; rules on standard and 

burden of proof and rules on limitations.950  

 

Interestingly, this classification was challenged by some, including Van Gerven 

when he later stated that, in order to achieve a uniform enforcement of EU law, there 

is a need to harmonise also some of the executive rules, such as the heads of 

damage that can be recovered.951 Ashton also argues that that classification would 

unduly restrict the scope of harmonisation, and, that it is exactly such executive 

rules (concerning heads of damage rules, standing and interest) that need to be 

harmonised in order to ensure uniform EU law enforcement. 952 The CJEU also took 

a broad interpretation of the substantive law concept and included under the scope 

of EU civil law elements which, according to the Van Gerven distinction, would be 

considered as ‘executive’ (procedural) rules implementing the remedy. It will be 

shown in the next section that the EU substantive law covers rules on the form and 

 
947 ibid 502. 
948 ibid 525-526. 
949 ibid 522. 
950 ibid 525. 
951 David Ashton, Competition Damages Actions in the EU: Law and Practice (2nd Edition, Elgar 
Competition Law and Practice 2018) 16, para 1.18; Also, Ashton (n 951) 16, citing Van Gerven  W, 
‘Substantive Remedies for the Private Enforcement of EC Antitrust Rules Before National Courts’, in 
European Competition Law Annual 2001: Effective Private Enforcement of EC Antitrust Law 
(Ehlermann, C-D and Atanasiu, I (eds), Hart, Ocford/Portland, 2003), at 53, 90 (Annex 2). 
952 Ashton (n 951) 16, para 1.18. 
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extent of the remedy (recoverable damages comprise ‘actual loss and loss of 

profit’)953 and rules on the identification of the claimants (‘any individual’)954 and 

defendants (‘the undertaking’).955 

 

AG Kokott in Otis also supports the argument that the question of whether 

compensation is to be granted is a matter of substantive law ‘answered directly on 

the basis of EU law’.956 Moreover, AG Kokott asserts that the how of compensation 

is a matter governed by national procedural law in the light of the principles of 

equivalence and effectiveness.957  

 

The argument that the EU civil law has a substantive law nature finds support also 

in the Courage and Manfredi judgments where the Court established that, in the 

absence of EU law, it is for the Member States to ‘lay down the detailed procedural 

rules governing actions for safeguarding rights which individuals derive directly from 

Community law’.958 Those procedural rules govern the exercise of the right and must 

observe the two principles of equivalence and effectiveness.959 However, EU civil 

law governs the existence of the right and is developed not with reference to these 

two principles, but, with reference to the full effectiveness of EU law. 

 

Therefore, while the CJEU has uniformized some of the issues at the border 

between substantive and procedural law, it did so by including them within the realm 

of substantive law. The CJEU has drawn an autonomous EU interpretation of the 

concept of substantive law in the context of private enforcement of EU competition 

law. This is significant because EU substantive law supersedes the scope of the 

substantive law identified by the Rome Regulations. In consequence, the more the 

Court identifies substantive elements falling directly under EU law, the less relevant 

the Rome Regulations become. This dynamic is already illustrated by the rules on 

 
953 Manfredi (n 145), para 95. 
954 Courage (n 3), para 24. 
955 Skanska (n 638), para 29. 
956 Otis (n 873), Opinion of AG Kokott, paras 52 and 59. 
957 C-435/18 Otis (n 798), Opinion of AG Kokott, paras 52 and 59.  
958 Courage (n 3), para 29 (emphasis added); Manfredi (n 145), paras 62 and 64. 
959 ibid. 
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the existence and nature of the damage; the basis, extent and exemption of liability 

and the range of persons entitled to claim compensation, which are all rules that 

were previously governed by the law identified by the conflict-of-law rules.960  

 

It must be highlighted that, although the cases above concerned claims for damages 

based on Article 101 TFEU, the Court has consistently stated that national law must 

ensure the full effectiveness of EU law without distinguishing between the 

effectiveness of Articles 101 TFEU and the effectiveness of Article 102 TFEU.961 

This, arguably, means that drawing the line between matters governed by EU law, 

or, by national law is undertaken identically also in the context of Article 102 TFEU. 

The Court has not yet had an opportunity to apply this delineation in the context of 

a damages action based on Article 102 TFEU. However, in Cogeco, the Court 

restated the fundamental argument that national law must not only ensure 

compliance with the principles of equivalence and effectiveness, but, also, must 

ensure the ‘effective application of Article 102 TFEU’.962 

 

The next section carefully traces and analyses how the mechanism was interpreted 

and applied by each Advocate General, and, whether or not it was confirmed by the 

CJEU. This treatment of the jurisprudence will offer an overview of the elements that 

were once believed to be governed by domestic law but which the CJEU has 

decided must be governed directly by EU civil law. 

 

5.2.4 The scope of EU civil law 

 

The private enforcement of EU competition law is governed by EU primary law 

together with the national laws of the Member States. This author considers that it 

is clearly established, in the above case-law that the issues that determine the 

existence of the right to claim compensation are governed by reference to the EU 

 
960 cf Article 15 of Rome II Regulation (n 815) with the scope of the EU substantive law identified in 
Section  5.2.4. 
961 Courage (n 3), paras 23 and 26; Manfredi (n 145), paras 39 and 60; Kone (n 168), paras 20-26; 
Case C-637/17 Cogeco Communications ECLI:EU:C:2019:263, paras 38-39.  
962 Cogeco (n 961), paras 42-44; Kone (n 168), para 26; VEBIC (n 895), para 57; Pfleiderer (n 17), 
para 24; Donau Chemie (n 18), para 27.  
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Treaty. These are also referred to, in the case-law, as the constitutive conditions of 

the right, and, answer the question of whether compensation is to be granted. The 

issues relating to the exercise of the right are governed by national laws of the 

Member States, provided that they observe the EU principles of equivalence and 

effectiveness. These are also referred in the case law as the rules concerning the 

details of application of the right, or, the rules for its actual enforcement, and, answer 

the question of how compensation is to be granted.  

 

This mechanism for drawing a line between the scope of EU civil law and the scope 

of national law was developed and applied in the cases underpinning the discussion 

in the previous three sections (5.2.1 – 5.2.3). The next analysis explores how the 

mechanism was applied in each of those cases. It highlights what elements have 

been already identified in the CJEU jurisprudence as being constitutive conditions 

of the right governed by EU primary law. The CJEU interpretation of these elements 

contributes to the formation of the EU civil law. The latter is an EU set of rules 

developed with reference to the full effectiveness of the Treaty provisions. 

 

It is clear that EU civil law governs the following elements of the right to claim 

compensation: 

I. The persons entitled to claim compensation namely, any individual;963 

II. The types of damages that can be recovered namely, actual loss and loss of 

profit plus interest;964 

III. The notion of causal link, as an element of liability, between different types 

of harm and the infringement of the Treaty provision. Namely the causal link 

between cartel infringements and umbrella pricing victims and harm suffered 

by persons who are not active on the relevant market;965 

 
963 Courage (n 3); Manfredi (n 145). 
964 Manfredi (n 145), para 100. In Manfredi the Court based its decision on the principle of 
effectiveness not on the full effectiveness of EU law. Thus, one may argue the rule on recoverable 
damages concerns the application (the how) of the right but is still predetermined by EU law. Note 
that national law applies only in absence of EU provisions. 
965 Kone (n 168); Otis (n 798). 
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IV. The notion of persons liable to pay compensation as another element of 

liability namely, the undertaking.966 

 

The first two elements were subject to interpretation in the early cases of Courage 

and Manfredi.967 In Kone, AG Kokott opined that Manfredi clarifies that the persons 

entitled to claim compensation for loss caused by EU competition law infringements, 

as well as the types of loss that the infringers may have to make good, are factors 

‘predetermined by European Union law’.968 In that sense, Courage recognises the 

right of ‘any individual to claim damages for loss caused to him by a contract or by 

conduct liable to restrict or distort competition.’969 Manfredi clarifies that victims 

‘must be able to seek compensation not only for actual loss (damnum emergens) 

but, also, for loss of profit (lucrum cessans) plus interest.’ The first element is 

reconfirmed in each subsequent case dealing with the enforcement of the right to 

claim compensation.970  

 

The third element was subject to interpretation in Kone and in Otis.971 This element 

encompasses two sub-elements. This element refers to the causal link between 

different types of harm and the infringement of the Treaty provisions. Each case 

involved a different type of harm. Kone was concerned with loss resulting from 

umbrella pricing, and, Otis with loss suffered by a public authority which was not 

active on the market affected by the cartel. 

 

In Kone, the Court was asked to rule on the compatibility with EU law of a national 

rule that excluded any civil liability of cartel members for loss resulting from umbrella 

pricing. In particular, the referring Court wanted to know if Article 101 TFEU would 

require cartel members to be held liable.972 Applying the distinction between the 

whether and the how of the right to claim compensation, AG Kokott opined that the 

 
966 Skanska (n 638). 
967 Courage (n 3867), para 26; Manfredi (n 145), paras 61 and 100. 
968 Kone (n 534), Opinion of AG Kokott, para 27. 
969 Courage (n 3), para 26. 
970 Manfredi (n 145), para 60; Kone (n 168), para 21; Skanska (n 638), para 25; Otis (n 798), para 
25. 
971 Kone (n 168); Otis (n 798). 
972 Kone (n 168), paras 17 and 19. 
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answer to the question addressed can be only in the sense that ‘civil liability of cartel 

members for umbrella pricing is also a matter of European Union law’.973 AG Kokott 

emphasised that the question referred relates to the core question of whether 

compensation is to be granted, and, not to the question of how compensation is to 

be granted.974 

After all, if there is a need to assess whether the members of a 

cartel have to make good loss sustained as a result of umbrella 

pricing, that assessment will not only be concerned with the rules 

for enforcing and calculating compensation claims and the 

furnishing of evidence before national courts (in other words, the 

‘how’ of the compensation). The focus of interest of such an 

assessment will, rather, be the much more fundamental question of 

whether cartel members can be held civilly liable at all for this kind 

of loss and whether they can be sued by persons who are not their 

direct or indirect customers (that is to say, the ‘whether’ of 

compensation).975  

In the Advocate’s General view, that question cannot be left to the ambit of national 

law.976 If the legal criteria for assessing civil liability could differ among Member 

States, then, there would be a risk of economic operators being treated differently 

among Member States.977 This would undermine the core EU competition law 

objective of creating uniform conditions for all undertakings active within the internal 

market (‘level playing field’), and, would also incentivise forum shopping. 978 Thus, 

‘the objective of uniform and effective enforcement’ of EU competition law requires 

a uniform EU answer to whether or not umbrella damages must be compensated 

by cartel infringers.979  

 

 
973 Kone (n 873), Opinion of AG Kokott, para 28. 
974 ibid: Such as rules on enforcing and calculating compensation or furnishing of evidence. 
975 Kone (n 873), Opinion of AG Kokott, para 28. (emphasis added). 
976 ibid. 
977 ibid, para 29. 
978 ibid. 
979 ibid, para 30. 
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The relevant national law in Kone considered that, ‘in absence of a contractual link’ 

with a member of the cartel, the causal link between the umbrella damage and the 

infringement is broken ‘by the autonomous decision of the undertaking not party to 

the cartel, but which applied, owing to the existence of the cartel, umbrella 

pricing’.980 However, the Court stated that, even if the determination of the price by 

the third party to the cartel is an autonomous decision, ‘such a decision has been 

able to be taken by reference to a market price distorted by that cartel and, as a 

result, contrary to the competition rules’.981 Thus, the occurrence of umbrella pricing 

is one of the effects of the cartel that the infringers could not disregard.982 Such 

effects are incompatible with the full effectiveness of Article 101 which aims ‘to 

guarantee effective and undistorted competition in the internal market, and, 

accordingly, prices set on the basis of free competition’.983 Since national law must 

ensure that the objectives of EU law are ‘fully effective’ the right of any individual to 

claim compensation for loss must be recognised.984 The right of any individual  

‘makes a significant contribution to the maintenance of effective competition’ in the 

EU.985 

 

The Court decided that umbrella damages shall be allowed in certain 

circumstances. This is particularly so, when it is established that, in the 

circumstances of the case, and, the specific aspects of the relevant market, the 

cartel was ‘liable to have the effect of umbrella pricing being applied by third parties 

acting independently, and that those circumstances and specific aspects could not 

be ignored by the members of that cartel.’986 However, these conditions must be 

established by the national court.987 

 

 
980 Kone (n 168), para 31. 
981 ibid, para 29 (emphasis added). 
982 ibid, para 30. 
983 ibid, para 32 (emphasis added).  
984 ibid. 
985 ibid, para 23; Courage (n 3), para 27; Manfredi (n 145), para 91; Pfleiderer (n 17),  para 29; Otis 
and Others (n 168), para 42; Donau Chemie (n 18), para 23. 
986 Kone (n 168), para 34. 
987 ibid. 
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In reaching its conclusion, the Court confirmed988 that the existence of the right of 

any individual  to claim damages is not dependent on the domestic law of the 

Member States,989 and, that it cannot be limited from the outset to a certain group 

of economic operators990 as this would undermine the full effectiveness of the 

provision.991 The Court confirms AG Kokott’s solution of shifting the issue of liability 

of cartel members for umbrella pricing ‘from the level of pure theory to that of the 

production of evidence’.992  

 

The question raised in Otis is very similar to the one analysed in Kone. The Court 

was asked whether a public authority which was not active on the affected market 

could seek compensation for loss caused by cartel activity.993 Thus, the question 

(similar to the one in Kone) sought to find whether there is a sufficiently close causal 

link between the infringement and the damage suffered by the claimant such as to 

justify the imposition of private liability on the cartelists.994 Unsurprisingly, AG Kokott 

took a very similar approach to the issue.  

 

The cartelists in Otis argued that the loss sustained by the public authority is not 

recoverable since the claimant is not a seller or buyer on the market affected by the 

infringement of Article 101 TFEU and, thus, not covered by its protective scope.995 

AG Kokott also stated that, when examining the causal link, one has to consider not 

only whether the specific damage was caused by that event, but, also whether the 

compensation of that particular loss is consistent with the objectives of the provision 

of law which was infringed.996 The same issue was analysed in Kone where AG 

Kokott opined that compensation of umbrella damages is consistent with the 

objectives of Article 101 TFEU, and, the Court confirmed it at that time.997  

 

 
988 ibid, paras 32-33. 
989 ibid, para 26. 
990 Kone (n 534), Opinion of AG Kokott, para 32. 
991 Kone (n 168), para 33. 
992 Kone (n 534), Opinion of AG Kokott, paras 84-85. 
993 Text to nn 923-929 offers a detailed factual summary of the preliminary reference in Otis (n 798). 
994 Otis (n 873), Opinion of AG Kokott, para 47. 
995 ibid, para 51. 
996 ibid, para 50. 
997 Kone (n 534), Opinion of AG Kokott, paras 53-82; Kone (n 168), para 33. 
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Applying again the mechanism identified in Section 5.2.2, AG Kokott argued that 

the question addressed to the Court is not related to a procedural provision 

concerning the exercise of the right, but, rather concerns the substantive elements 

of the right to claim compensation.998 The answer concerns the fundamental 

question as to whether Article 101 TFEU confers the right to claim compensation to 

persons not active on the market affected by the cartel agreement.999 As such, it 

entails an interpretation of the scope of Article 101TFEU which must be conducted 

on the basis of EU law.1000 The Advocate General stated that it would be 

inappropriate to leave that answer to the realm of national law because the scope 

of Article 101 TFEU must have a uniform and autonomous EU interpretation.1001 

The advocate general restated that if the legal criteria for assessing civil liability of 

cartel members could differ fundamentally among Member States, the fundamental 

objective of EU competition law, to create framework conditions that are as uniform 

as possible for all undertakings active on the internal market (‘level playing field’), 

would be undermined.1002 

 

This view is consistent with the Manfredi judgment which states that it is for the 

Member States to lay down rules governing the exercise of the right, including on 

the concept of ‘causal relationship.1003 This is because Manfredi refers to the rules 

concerning the exercise and not the existence of the right.1004 Thus, it refers, for 

example, to rules on the type of documents that the public authority must present to 

the court to prove that the loss suffered was caused by the inflated costs of the 

elevators that were mounted in the homes built with loans granted by the public 

authority.1005 

 

However, the question in this case, ‘concerns the substantive preconditions to the 

right to antitrust damages under EU law and must therefore be answered directly on 

 
998 Otis (n 873), Opinion of AG Kokott, para 52.  
999 Kone (n 534), Opinion of AG Kokott, para 52. 
1000 ibid. 
1001 Otis (n 873), Opinion of AG Kokott, paras 53-54. 
1002 ibid, para 55; Kone (n 534), Opinion of AG Kokott, paras 28-29. 
1003 Otis (n 873), Opinion of AG Kokott,  para 56. 
1004 ibid, para 56. 
1005 ibid, para 58. 
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the basis of EU law’.1006 In the end, the question sought to establish who can claim 

damages on the basis of Article 101 TFEU and for what types of loss.1007 The 

answer concerns the constitutive elements of the right to claim compensation and 

is, thus, a matter of EU law similarly to the question, examined in Skanska, which 

concerned who is liable to pay compensation for cartel infringements under Article 

101 TFEU.1008 

 

AG Kokott also proposed in Kone that there are specific legal conditions which may 

be attached under EU law to the establishment of a causal link in competition law 

claims.1009 In that regard, AG Kokott opined that the ‘direct anchoring in European 

Union law is common to the civil liability of undertakings’ for infringement of Article 

101 TFEU and ‘the liability of the Member States for their infringements of European 

Union law’.1010 In that context, the Court has already established that ‘there must be 

a sufficiently direct causal nexus between the harmful conduct and the damage 

alleged’.1011 For considerations of consistency, AG Kokott opined that the same 

criterion should be used in all cases involving claims for compensation for loss 

caused by breaches of EU law.1012 AG Kokott noted that the logic of the Court in the 

Kone shows that the Court has considered that proposal.1013 Therefore, it follows 

that the conditions for establishing liability for damages of cartel members must be 

similar to the conditions governing non-contractual liability of the EU institutions and 

of the Member States towards individuals for breaches of EU law.1014 The latter 

presupposes that ‘the infringed rule must grant rights to the injured party, that actual 

harm must have been caused and that there must be a sufficiently direct causal link 

between the harmful conduct and the harm claimed’.1015 

 
1006 ibid, para 59. 
1007 ibid, para 60. 
1008 ibid.  
1009 Kone (n 534), Opinion of AG Kokott, paras 20 and 31. 
1010 ibid, para 24. 
1011 ibid, para 34. 
1012 ibid. 
1013 Otis (n 873), Opinion of AG Kokott, para 66-67; Kone (n 168), paras 27ff. 
1014 Otis (n 873), Opinion of AG Kokott, para 67. 
1015 ibid, para 67; Case C-420/11 Leth EU:C:2013:166, para 41. 
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It follows from the judgment in Kone that the Court of Justice is 

required in the preliminary ruling proceedings to examine, in an 

abstract and general way, whether those conditions are satisfied 

with regard to the harm disputed in the main proceedings. If they 

are, it is the for the referring national court to examine if those 

conditions are actually satisfied in the specific case in question. 

This division of tasks is in keeping with the fact that, although it is 

ultimately for the national court to determine whether the conditions 

for compensation are satisfied in a particular case, it is for the Court 

of Justice to provide guidance, based on the file in the main 

proceedings and the written and oral observations submitted to it, 

in order to enable that court to give judgment on the dispute before 

it.1016 

In other words, in a preliminary ruling procedure, the CJEU determines the existence 

of the right to claim compensation for a category of victims or for a particular type of 

loss. However, it is for the national court to analyse the evidence brought by the 

parties and to decide if the particular loss alleged by the individualised victim meets 

the conditions established by the CJEU. After analysing these conditions, AG Kokott 

concluded that there was a sufficiently direct link between the cartel activity and the 

loss suffered by the public authority, and, that the latter must be allowed to seek 

compensation from the cartel members.1017 

 

To demonstrate the existence of a causal link, AG Kokott stated that it is not 

necessary to examine whether the public authority was active on the relevant 

market, and, whether the type of loss suffered is compatible with the protective 

scope of Article 101 TFEU.1018 This is because any categorical restriction on the 

right to claim compensation is incompatible with the protective scope of Article 101 

TFEU.1019 The right to claim compensation is designed to guarantee both the full 

effectiveness of the prohibitions set down in Article 101 TFEU, and, to ensure 

 
1016 Otis (n 873), Opinion of AG Kokott, para 68. 
1017 ibid, paras 70-151. 
1018 ibid, paras 74-75. 
1019 ibid, para 75. 
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effective protection against adverse effects that infringements may have on 

individuals.1020 Both of these aims would be undermined if the right to claim 

compensation could be restricted to market participants because that would 

exclude, from the outset, ‘a large number of potential claimants and deprive them of 

their right to demand compensation from cartel members, irrespective of whether 

there was a sufficiently direct causal link between the cartel and the harm 

suffered.’1021 Any such blanket exclusion, which takes no account of the 

circumstances of the case,  is incompatible with Article 101 TFEU because its full 

effectiveness requires that any individual can avail of the right to claim 

compensation.1022 

 

The Court in Otis agreed with all the main points of the Opinion. The Court expressly 

confirmed that the right to claim damages cannot be limited, from the outset, by 

national law to actors active on the relevant market as this would deprive potential 

victims of their right to claim compensation.1023 This would undermine both the full 

effectiveness of Article 101 TFEU and the effective protection against adverse 

effects of an infringement.1024 To ensure both objectives, ‘any loss which has a 

causal connection with an infringement of Article 101 TFEU must be capable of 

giving rise to compensation’.1025 This formulation includes the type of loss alleged 

by the public authority in this case.1026  

 

Therefore, the Court confirmed that it is not necessary for the loss suffered to 

present ‘a specific connection with the “objective of protection” pursued by 

Article 101 TFEU’ to be capable of giving rise to compensation.1027 Consequently, 

 
1020 ibid, para 77. 
1021 ibid, paras 78, 80 and 87. 
1022 ibid, paras 80 and 87. 
1023 Otis (n 798), paras 27 and 26. 
1024 ibid, para 27; Otis (n 873), Opinion of AG Kokott, para 78. Same logic is found in Kone (n 168), 
para 33 (full effectiveness of EU law would be undermined if the right would be limited from the 
outset). 
1025 Otis (n 798), para 30. 
1026 ibid, para 32: ‘persons not acting as suppliers or customers on the market affected by the cartel 
must be able to request compensation for loss resulting from the fact that, as a result of that cartel, 
they were obliged to grant subsidies which were higher than if that cartel had not existed and, 
consequently, were unable to use that difference more profitably.’  
1027 ibid, para 31; as argued by Otis (n 873), Opinion of AG Kokott, para 84. 
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the fundamental question is not whether there is a sufficiently close causal link 

between the loss and the protective purpose of Article 101 TFEU.1028 That protective 

scope aims to ensure that ‘all harm is eligible for compensation where there is a 

causal link between the harm and the infringement of that provision’.1029 Thus, ‘the 

crucial question in this case is rather whether there is a sufficiently direct causal link 

between the elevator cartel and the losses for which the Province is seeking 

compensation’.1030 However, it is for the referring court to determine if the claimant 

has suffered the alleged loss by ‘verifying, in particular, whether that authority had 

the possibility of making more profitable investments and, if that is the case, whether 

that authority adduces the evidence necessary of the existence of a causal 

connection between that loss and the cartel at issue’.1031 The consequences of this 

broad approach are potentially far reaching – consider, for example, in the field of 

public procurement, that claimants might include not only the contracting public 

authority, but, potentially, also ‘a public finance agency, or the state treasury funding 

the project’.1032 

 

The logic of the judgment confirms, once again, that liability of cartel members for 

harm caused by the cartel should be established under similar conditions as the 

non-contractual liability of the EU institutions and of the Member States towards 

individuals for breaches of EU law.1033 It also confirms the division of tasks 

envisaged by AG Kokott that it is generally for the CJEU to establish ‘in an abstract 

and general way’ if the conditions for imposing liability are fulfilled, but, it is for the 

national court to determine if the conditions are satisfied in the particular case.1034 

 

The fourth and last element covered by EU civil law is another component of liability 

(in addition to the third element which is the concept of causal link) and concerns 

 
1028 Otis (n 873), Opinion of AG Kokott,  para 84. 
1029 ibid. 
1030 ibid. 
1031 Otis (n 798), para 33.  
1032 Vasil Savov, Juraj Siska, ‘AG Kokott: Confirming the Wide Scope of Antitrust Damage Claims’ 
(2019) <https://www.carteldamageclaims.com/ag-kokott-confirming-the-wide-scope-of-antitrust-
damage-claims/> accessed 20 December 2019. 
1033 Otis (n 873), Opinion of AG Kokott, para 66-67; This was confirmed by the Court also in Kone (n 
168), para 27ff.  
1034 Otis (n 873), Opinion of AG Kokott, para 68. Text to nn 1015-1017. 



 214 

the persons who may be liable to pay compensation. This issue was examined in 

Skanska and has formed the basis for the argument in part of Chapter 4.1035 

 

In Skanska the Court was asked whether national law or EU law directly (according 

to the concept of ‘undertaking’) should determine the persons liable to pay 

compensation for harm caused by an infringement of Article 101 TFEU.1036 Applying 

the distinction identified above in Section 5.2.2, AG Wahl examined whether 

determining the persons liable to pay damages to victims harmed by EU competition 

law infringements is a detailed rule ‘governing the exercise of the right to claim 

compensation’, or, whether it is a ‘constitutive condition of liability governed by EU 

law’.1037 He favoured the latter on two grounds.1038 Firstly, because Article 101 

TFEU has horizontal direct effects and creates rights and obligations between 

individuals which national courts must safeguard so that any individual has the right 

to claim compensation.1039 Secondly, because the CJEU has repeatedly stated that 

the Member States should lay down the rules governing the ‘exercise of that right 

(…) subject to the observance of the (minimum) requirements of equivalence and 

effectiveness.’1040 

 

The determination of the persons liable to pay compensation is, notably, not a 

question regarding the exercise of the right to claim compensation.1041 Rather, it is 

‘the other side of the coin of the right to claim compensation’.1042 The existence of 

the right to compensation based on Article 101 TFEU ‘presupposes’ both that there 

is an infringement of a legal obligation as well as a person liable for it. 1043 Thus, the 

determination of the persons liable to pay compensation is a ‘constitutive condition 

of liability governed by EU law’.1044 In consequence, the persons liable to pay 

 
1035 In particular, Section 4.3.5.2.1. 
1036 Skanska (n 638), para 22. 
1037 Skanska (n 166), Opinion of AG Wahl, para 59. 
1038 ibid, para 60. 
1039 ibid, para 58. 
1040 ibid (emphasis added); Courage (n 3), paras 24 and 29; Manfredi (n 145), paras 61-62; 
Pfleiderer (n 17), paras 29-30; Donau Chemie (n 18), paras 23 and 27; Kone (n 152), paras 23-24. 
1041 Skanska (n 166), Opinion of AG Wahl, para 61. 
1042 ibid (emphasis added). 
1043 ibid. 
1044 ibid, para 60. 
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compensation should be determined by EU law with reference to the relevant 

provisions of the Treaty (Article 101 or 102 TFEU). 1045   

The determination of the persons liable directly affects the very 

existence of a right to claim compensation. As such, it constitutes a 

question of fundamental importance, on par with the right to claim 

damages itself. In other words, as is the case for causation, another 

constitutive condition of liability, the persons liable are to be 

determined on the basis of EU law.1046  

In other words, a constitutive condition is one that affects the very existence of the 

right. These conditions are always governed by EU civil law. If the constitutive 

conditions of the right are not uniform across all Member States, it would undermine 

the core EU competition law objective of creating uniform conditions for all 

undertakings active within the internal market; it would incentivise forum shopping, 

and, it would undermine the deterrent function of private enforcement and, 

consequently, the effectiveness of the enforcement of EU competition law.’1047 

 

The Court confirmed the analysis of AG Wahl and stated that the persons liable to 

pay compensation are determined directly by EU law.1048 The Court stated that the 

wording of Article 101(1) of the Treaty is clear enough to allow the identification of 

the ‘perpetrator’, and thus, of the person liable to pay compensation and that is the 

‘undertaking’.1049 In contrast to the previously examined element of causality, which 

does not have a positive definition as a matter of EU law,1050 the concept of 

‘undertaking’ is already an established autonomous EU concept.1051 The Court 

confirmed that private and public enforcement are part of an integral enforcement 

mechanism which aims to punish and deter EU competition law infringements.1052 

 
1045 ibid, para 69. 
1046 ibid, para 66 (emphasis added). 
1047 ibid, para 67-68; C-557/12 Kone (n 534), Opinion of AG Kokott, para 29. 
1048 Skanska (n 638), para 28. 
1049 ibid, para 29. 
1050 Skanska (n 166), Opinion of AG Wahl, para 42. 
1051 Skanska (n 638), paras 47 and 36: ‘any entity engaged in an economic activity, irrespective of 
its legal status and the way in which it is financed’. ETI (n 646), para 38; Dansk Rørindustri (n 646), 
para 112; Casa di Risparmio di Firenze (n 646), para107, and the case-law cited. 
1052 Skanska (n 638), para 45; Skanska (n 166), Opinion of AG Wahl, para 80. 
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Therefore, the autonomous EU concept of ‘undertaking’ (developed in the context 

of public enforcement) must have the same understanding for the purpose of private 

enforcement.1053 This interpretation is confirmed also by the Damages Directive.1054 

That said, Article 11(1) of the Damages Directive also clarifies that even if EU law 

defines the entities liable for compensation (the undertaking), the attribution of 

liability among those bound by joint and several liability is determined by national 

law. 1055 

 

5.3 Preliminary Conclusion  
 

Section 5.2 demonstrated that we are witnessing the emergence of a substantive 

EU civil law system governing the EU right to claim damages for EU competition law 

infringements. Section 5.2.1 demonstrated that the primary purpose for recognising 

the EU right to claim compensation is to guarantee the full effectiveness of EU 

law.1056 In particular, the full effectiveness of the objectives pursued by EU 

competition law.1057 To ensure that purpose, part of the legal framework governing 

the enforcement of the right to claim damages must be governed directly by EU 

primary law.  

 

Thus, Section 5.2.2 explored the mechanism for drawing the line between matters 

governed by EU law and matters governed by national law. It showed that the 

constitutive conditions of the right to claim compensation are determined directly 

with reference to the full effectiveness of the Treaty provisions on competition. The 

constitutive conditions affect the very existence of the right to claim damages and, 

 
1053 Skanska (n 638), para 47. 
1054 ibid, para 35 refers to Damages Directive, arts 1 and 11 of the Damages Directive. 
1055 Damages Directive, art 11(1) provides the obligation of Member States to ensure that 
undertakings which have infringed competition law through joint behaviour are jointly and severally 
liable for the harm caused by the infringement of competition law; Skanska (n 638), para 34. This 
does not affect the analysis on allocation of jurisdiction. For the allocation of jurisdiction it suffices 
that the defendant is part of the undertaking, even if that particular anchor defendant will not pay the 
damages in the end. 
1056 Otis (n 798), paras 26 and 22-23. 
1057 ibid, para 26: The Court referred in particular to the objectives of Article 101 TFEU, ‘which strives 
to guarantee effective and undistorted competition in the internal market, and, accordingly, prices set 
on the basis of free competition’.  
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answer the question of whether compensation is to be granted. In contrast, the rules 

which concern the exercise of the right to claim compensation are governed by the 

national laws of the Member States, provided they observe the principles of 

equivalence and effectiveness. These provisions are referred to as the rules 

concerning the details of application of the right or the rules for its actual 

enforcement and answer the question of how compensation is to be granted.  

 

Section 5.2.3 argued that the case-law on the development of this mechanism 

suggests that, for the purpose of applying the EU civil law, it is irrelevant whether 

the element in question concerns a constitutive condition of the right or of the 

remedy of damages. Furthermore, the case law seems to suggest that the Court of 

Justice has drawn an autonomous meaning of the concept of substantive law. It can 

be considered that all elements governed by EU civil law are substantive law 

elements, and, that all elements outside the scope of EU law are procedural law 

elements.  

 

Section 5.2.4 explored in detail how the delimitation has been applied in each case, 

and, why the Court has agreed that each issue explored should be governed by EU 

primary law. It is clear so far that several elements of the right to claim compensation 

are governed by EU civil law. These elements include: the persons entitled to claim 

compensation; the types of recoverable damage and two elements of liability ((i) the 

establishment of the causal link and (ii) the identification of the persons liable to pay 

compensation). 

 

From the foregoing, it is clear, firstly, that any individual can claim compensation for 

harm caused by anti-competitive behaviour where there is a causal relationship 

between that harm and the infringement of the EU competition rules. Secondly, it is 

settled that compensation shall cover actual loss, loss of profit and interest. Thirdly, 

establishing causality between a particular type of loss and the infringement is 

conducted, in abstract, on the basis of EU law. In principle, any harm is eligible for 

compensation when there is a causal relationship between the harm and the 

infringement. This is because any claim for damages has the potential to contribute 
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to the maintenance of the objectives pursued by EU competition law. Thus, national 

law cannot restrict the possibility of any individual to seek compensation for any type 

of harm. National law can only establish the procedural rules for verifying whether 

or not there is a causal relationship between the harm and the infringement. On that 

basis, the Court has established that victims of umbrella pricing and victims not 

active on the market affected by a cartel infringement can seek compensation for 

loss. However, it is for the national court, applying national procedural law, to 

establish if the conditions for compensation are established. Fourthly, the persons 

liable to pay compensation are determined using the concept of ‘undertaking’ as 

developed in the context of public enforcement of EU competition law. 

 

All these elements concern the existence rather than the exercise of the right to 

claim compensation. They presuppose the interpretation of the scope of the Treaty. 

In consequence, they must have an autonomous and uniform EU interpretation in 

order to ensure the full effectiveness of EU competition law. 

 

AG Maciej Szpunar argued that, when talking about the law applicable to EU 

competition law damages actions, the relevant legal provisions are not the ones 

concerning the prohibited conduct since EU and national provisions are harmonised 

in that regard.1058 Rather, one should be concerned with the law governing the 

‘prerequisites of civil law-based liability’.1059 However, this chapter demonstrated 

that establishing ‘liability’ for compensation, with all of its elements, is a matter 

governed by EU law. Although the elements of the concept of ‘liability’ are not yet 

clearly defined, these are still a matter of EU law, and, have an autonomous EU law 

meaning.1060 For that reason, ‘not all the requisites found in the tort laws of some 

MS will be applicable.’1061 This is exemplified in Otis where the Court ruled out the 

national law requirement that the damage should fall under the protective scope of 

 
1058 Szpunar, ‘Private Enforcement and Private International Law’ (n 458). 
1059 ibid. 
1060 Skanska (n 873), Opinion of AG Wahl, para 43. 
1061 Miguel Sousa Ferro, Guilherme Oliveira e Costa, ‘Otis: Another Great Judgment on Private 
Enforcement from the CJEU… But It Could be Better’ (2020)  
<https://www.competitionpolicyinternational.com/otis-another-great-judgment-on-private-
enforcement-from-the-cjeu-but-it-could-be-better/> accessed 22 January 2020.  
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Article 101 TFEU.1062 Therefore, one can argue that the conditions for establishing 

civil liability are as uniform, although not as clear, as the provisions concerning the 

prohibited conducts.  

 

The literature notes that this ‘approach favours equal treatment and a level playing 

field’ for litigants throughout the EU regardless of the national jurisdiction where the 

action is brought, and, of the national law applicable.1063 Moreover, having EU 

uniform rules applicable to all substantive elements of the right increases legal 

certainty for all parties involved in the private enforcement mechanism.1064 The 

development of the EU civil law has a crucial impact on the applicable legal 

framework, and, will limit the scope of the domestic law mostly to procedural law 

issues.  

 

Furthermore, the development of the EU civil law may indirectly facilitate the 

development of a collective redress mechanism.1065 The 2018 study commissioned 

by the European Parliament in the context of the legislative procedure leading to the 

Directive 2020/1828 (on representative actions for the protection of consumer 

interests) argued that the rules on applicable law may make collective redress so 

complex that it may become impracticable to enforce them in a cross-border 

context.1066 The study argued that although the procedural law of the forum would 

govern all bundled claims, the substance of each claim could be governed by 

different laws.1067 Such an approach would be problematic for collective redress 

actions which rely on the principle of having the same law applicable to multiple 

claims, in particular, the liability of the defendant towards multiple claimants should 

be subject to the same conditions.1068 In the competition law field, the study noted 

that Article 6(3) of the Rome II Regulation makes the enforcement of collective 

claims very difficult. That is because Article 6(3) designates the law of the country 

 
1062 ibid; Otis (n 798), para 31.  
1063 Savov, Siska (n 1032). 
1064 ibid. 
1065 Section 4.3.4 summarised the efforts of the EU to facilitate the development of cross-order 
collective redress mechanisms.  
1066 Amaro, ‘Collective redress in the Member States of the European Union’ (n 541) 102-103.  
1067 ibid 102. 
1068 ibid. 
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where the market is affected and Europe-wide cartels typically affect markets in 

more than one Member State.1069 Therefore, each claim could be governed by 

several national laws.1070 If some of the bundled claims are contractual, the situation 

becomes even more complex because the applicable law must be determined for 

each contract and account must be taken of any choice of law clauses.1071 

 

The final text of Directive 2020/1828 does not include competition law actions within 

its scope. However, if a collective redress mechanism encompassing competition 

law actions were to be developed at the EU level, the complexities arising in the 

application of the Rome I and Rome II Regulations would be significantly reduced 

by the application of the EU civil law rules. At least in the field of competition law, 

collective actions would benefit from an EU substantive law governing all elements 

of liability. There are, however, other elements that remain governed by the Rome I 

and Rome II Regulations and which may continue to complicate collective redress 

enforcement.1072 

 

The Courage judgment and post-Courage developments appear to be directly 

relevant only for the enforcement of EU competition law. However, the author 

considers that this series of judgments has serious potential to incentivise similar 

developments in other fields where EU law can be privately enforced before national 

courts. Courage has not set down a general EU right to damages. The EU right to 

damages established in Courage is specific to EU competition law enforcement.1073 

That said, the Courage judgment is based on a ‘long established jurisprudence of 

the Community Courts relating to the effective protection of Community rights’ by 

national courts.1074 This case law is focused on the protection of individuals from 

 
1069 ibid. 
1070 ibid. 
1071 ibid. 
1072 These are examined in Sections 5.4.2.3 and 5.4.3.1. 
1073 The same approach is taken in Alison Jones, Brenda Sufrin, Niamh Dunne, Jones & Sufrin's EU 
Competition Law: Text, Cases, and Materials (7th edition, OUP 2019), 1033-1037. Commission, 
‘Staff Working Paper Annex to the Green Paper on Damages Actions for breach of the EC antitrust 
rules’ SEC(2005) 1732, paras 19-20; 
1074 Commission, ‘Staff Working Paper Annex to the Green Paper on Damages Actions for breach of 
the EC antitrust rules’, para 19. 
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violations of EU law committed by the Member States.1075 Courage extends this 

jurisprudence to allow damages actions by a private party against another private 

party which has breached EU law.1076 In other words, previous case-law focused on 

protecting the EU rights of individuals when EU law is breached by the State, while 

Courage concerns the protection of the same rights when EU law is breached by 

another individual. Previous case law on state liability included the ‘obligation on 

national courts to grant interim relief when a Community law right is under judicial 

examination,1077 to provide for restitution of charges levied by a Member State 

contrary to Community law,1078 or to provide damages for breach of Community law 

by a Member State.’1079 

 

In particular, the right to compensation in Courage is built on the same principles 

that led to the earlier judgment of the CJEU in Francovich which established the 

availability of the same EU remedy for breaches of EU law committed by Member 

States.1080 In addition to the very wording of Courage, this case-law development 

from Francovich to Courage, leads the author to the view that Courage offers a solid 

corner stone for the future development of EU remedies. In particular, it could lead 

to the availability of the EU right to damages outside the area of EU competition law 

enforcement, and, to the creation of new EU remedies. 

 

The basis for imposing state liability for compensation for breaches of EU law 

(Francovich) and the basis for imposing liability for compensation in competition law 

(Courage) are the same. Their shared motivation is the need to ensure the full 

 
1075 ibid.  
1076 ibid. 
1077 Case C-213/89 The Queen v Secretary of State for Transport, ex parte: Factortame and others 
ECLI:EU:C1990:257. 
1078 Hans Just (n 827); Case 199/82 Amministrazione delle Finanze dello Stato v San Giorgio 
ECLI:EU:C1983:318; Joined Cases C-192/95 to 218/95 Comateb and others v Directeur général des 
douanes et droits indirects ECLI:EU:C:1997:2.  
1079 Francovich (n 264); Joined Cases C-46/93 and 48/93 Brasserie du pêcheur v Bundesrepublik 
Deutschland and The Queen v Secretary of State for Transport, ex parte Factortame and Others 
ECLI:EU:C:1996:79. 
1080 Francovich (n 264). Komninos (n 4) 179. Commission, ‘Staff Working Paper Annex to the Green 
Paper on Damages Actions for breach of the EC antitrust rules’, para 19. Jones, Sufrin, Dunne (n 
1073) 1028-1029. Paolisa Nebbia, ‘Damages actions for the infringement of EC competition law: 
compensation or deterrence?’ (2008) 33(1) European Law Review 23, 35. 
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effectiveness of EU law.1081 Courage takes the same approach as Francovich in the 

sense that firstly, it confirms that:  

19 …the Treaty has created its own legal order, which is integrated 

into the legal systems of the Member States and which their courts 

are bound to apply. The subjects of that legal order are not only the 

Member States but also their nationals. Just as it imposes burdens 

on individuals, Community law is also intended to give rise to rights 

which become part of their legal assets. Those rights arise not only 

where they are expressly granted by the Treaty but also by virtue 

of obligations which the Treaty imposes in a clearly defined manner 

both on individuals and on the Member States and the Community 

institutions.1082 

Secondly, Courage restates that national courts, ‘whose task it is to apply the 

provisions of Community law in areas within their jurisdiction must ensure that those 

rules take full effect and must protect the rights which they confer on individuals’.1083 

 

To that end, both Francovich and Courage state that the full effectiveness of the EU 

law provisions examined would be impaired if it would not be open to individuals to 

seek redress for harm caused by breaches of those EU law provisions.1084 The full 

effectiveness of the relevant EU law provision examined was the basis for both types 

of liability imposed in Francovich and Courage.1085 After Courage, this approach 

could be imported into any other area of EU law enforcement in which the EU right 

compensation is necessary to ensure the full effectiveness of EU law. In addition, 

all the post-Courage jurisprudence, drawing the line as between matters governed 

by EU civil law and matters governed by national law (examined in 5.2.2), and the 

distinction between substantive law matters and procedural law matters (argued for 

 
1081 Komninos (n 4) 178-179. Courage (n 3), para 26; Francovich (n 264), paras 33-35. 
1082 Courage (n 3), para 19, which confirms almost the exact wording of Francovich (n 264), para 31. 
Van Gend en Loos (n 264); Costa (n 264). 
1083 Courage (n 3), para 25; Francovich (n 264), para 32; Case 106/77 Amministrazione delle Finanze 
dello Stato v Simmenthal SpA ECLI:EU:C:1978:49, para 16; Factortame (n 1077), para 19;  
1084 Courage (n 3), para 26; Francovich (n 264), paras 33-35. 
1085 Komninos (n 4) 178-179. 
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in Section 5.2.3), will have to be transposed and applied in the new areas of EU law 

enforcement in which the EU right to damages is made available. However, while 

state liability for breaches of substantive EU rules may exist even when the EU 

provision does not have direct vertical effects, horizontal direct effects of the EU 

provision in question are a precondition to impose civil liability on individuals.1086 

That is because the ‘basis for such liability is the breach of the applicable 

Community rules’.1087 Therefore, Komninos notes that an EU remedy of damages 

will be a suitable remedy in all cases where a violation of EU law – either primary or 

secondary – having horizontal direct effects produces harm to a person who derives 

rights from that EU law provision.1088 

 

In light of this background, this author cannot find a persuasive argument that the 

Courage approach should not be used to ensure that other remedies are available 

at the EU level where they are necessary for the full effectiveness of any provision 

of EU law. In such a case, a corresponding set of EU civil law rules governing the 

constitutive conditions of each such remedy should be developed as well. 

 

5.4. The extent to which EU civil law supersedes the scope of the Rome 

Regulations  
 

5.4.1 Introduction: the importance of the distinction between contractual and non-

contractual actions  

 

The EU civil law examined above makes no distinction between claims for 

compensation raised in either a contractual or tortious context. It is true that, except 

for Courage, all other cases concern competition law actions brought in a tortious 

context. However, none of the judgments post-Courage make any reference to the 

contractual or tortious nature of the context in which the right to claim compensation 

is raised. Thus, the distinction does not seem relevant from the perspective of 

 
1086 ibid 178. 
1087 ibid. 
1088 ibid 176-177. 
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applying EU civil law. What is important for determining the scope of EU civil law is 

whether the issue in question is a constitutive condition of the right, and, if it is 

capable of affecting the very existence of the right to claim compensation. It is 

irrelevant if the same claim could be characterised as contractual or tortious for the 

purpose of applying the Rome I and II Regulations, or even the Brussels I Recast 

Regulation. EU law always governs the ‘constitutive conditions’ of the right to claim 

damages.  

 

There are two reasons why this remark is important. The first is to clarify that EU 

civil law affects the scope of the substantive law identified by Rome I Regulation 

and also by Rome II Regulation. It is irrelevant that these two Regulations 

distinguish between the contractual or non-contractual nature of the claim. 

Secondly, one may question if it is suitable to make this distinction in the national 

law that complements EU civil law. In other words, whether the law applicable to the 

how of the claim should be identified by PIL instruments which point to different 

applicable laws depending on the contractual or non-contractual/tortious nature of 

the claim. The suitability of applying the current PIL instruments is explored in 

Chapter 6.   

 

The central objective of this thesis is to identify the current and future role of EU PIL 

in the development of the EU competition law private enforcement mechanism. One 

might have expected that, like in Chapter 4, the analysis of the Rome Regulations 

would offer conclusions on the potential impact of the Regulations in shaping the 

private enforcement mechanism. However, this research has proven, especially 

with the emergence of the EU civil law framework, that the role of the EU PIL 

instruments in identifying the applicable law will decrease correspondingly with the 

expansion of EU civil law. Thus, it is best to analyse the extent to which the EU civil 

law has superseded the scope of the substantive law identified by the Rome I and 

Rome II Regulations. In other words, the analysis will show how the role of the Rome 

Regulations has been decreased.  
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On the one hand, this approach fits the main objective of the thesis. If the Rome 

Regulations have a reduced role it seems natural to analyse what are they replaced 

with, and, therefore, why they may influence the development of the private 

enforcement mechanism to a lesser than anticipated extent. This approach also 

supports the argument, made in the next chapter, which concerns the ideal shape 

of the private enforcement mechanism. On the other hand, the list of issues covered 

by the scope of each Regulation is not exhaustive. Thus, it seems more appropriate 

to examine the extent to which the scope of the Regulations is superseded by EU 

civil law rather than to try to identify the boundaries of the issues covered by the 

Rome Regulations. There is yet not enough case-law to support an exhaustive 

analysis of the scope of the Regulations. The clarification of the scope of the 

Regulations will evolve in the future case-law of the CJEU. This is the line between 

what is governed by the law identified by the Regulations and what is governed by 

the law of the forum.  

 

The next two sections will provide an overview of the scope of each Regulation, and, 

will identify the elements concerning the whether of the right to claim compensation 

which no longer falls under the scope of the substantive law designated by the Rome 

I and Rome II Regulations. The law designated by the Rome Regulations, together 

with the procedural law of the forum, will continue to govern the how of the right to 

claim compensation. However, the delimitation of the rules concerning the how of 

the right will have to be drawn in future case-law since the scope of the Regulations 

is neither exhaustive nor extensively interpreted by the CJEU. Nevertheless, the 

analysis will offer examples of issues still governed by the Rome Regulations in 

order to highlight the areas where the designated law remains important.  

 

Section 5.4.2 is dedicated to examining Rome I Regulation (contractual matters). 

Section 5.4.3 is dedicated to examining Rome II Regulation (tortious matters). There 

is no need to examine which claims fall under the contractual or tortious scope of 

the Regulations as that distinction was examined at large in Section 4.2 in the 

context of Brussels I Regulation Recast. Recital 7 of both Rome I and Rome II 

Regulations require consistency between the characterisation of claims in the 



 226 

application of Brussels I Regulation and the Rome Regulations. Thus, the same 

delineation must be maintained for the purpose of identifying the applicable law. 

 

5.4.2 Drawing the line between EU civil law and Rome I Regulation  

 

Rome I Regulation applies in civil and commercial matters and is designed to 

identify, within the EU, the law applicable to cross border litigation involving 

contractual obligations. The law designated by Articles 3-8 of the Regulation will 

govern in principle the issues enumerated in Article 12. Article 12 defines the ‘scope 

of the law applicable’. However, there are specific contractual questions that have 

their own rule for identifying the applicable law or derogating from the law governing 

the contract. Examples include: Article 10 (‘consent and material validity’); Article 11 

(‘formal validity’); Article 13 (‘incapacity’); Article 14 (‘voluntary assignment and 

contractual subrogation’); Article 15 (‘legal subrogation’); Article 16 (‘multiple liability’ 

in the sense of a debtor’s right to claim recourse from other debtors); Article 17 (‘set 

off’) and Article 18 (‘burden of proof’ and presumptions of law). 

 

The Regulation aims to enhance legal certainty regarding the law applicable to 

contractual relationships within the EU.1089 The legislator attempted to subject all 

contractual issues around the existence, validity and effects of the contract (whether 

valid or not) to the same applicable law.1090 These efforts are clear also in the 

application of Articles 10 and 12. This is relevant because EU civil law interferes 

directly with the scope of the law identified by the Rome I Regulation as defined in 

Articles 10 and 12.  

 
 

 
1089 Aim emphasised in Rome I Regulation, Recitals 6 and 16. 
1090 Jan D. Lüttringhaus, ‘Article 12: Scope of the law applicable’ in Franco Ferrari (ed), Rome I 
Regulation: Pocket Commentary (Sellier European Law Publishers Gmbh 2015) 404-405; Franco 
Ferrari, Jan A Bischoff, ‘Article 10: Consent and material validity’ in Franco Ferrari (ed), Rome I 
Regulation: Pocket Commentary (n 1090) 355; Volker Behr, ‘Rome I Regulation A-Mostly-Unified 
Private International Law of Contractual Relationships Within-Most-Of the European Union’ (2011) 
29(2) Journal of Law and Commerce 233, 260.  
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5.4.2.1 Article 10 Rome I: existence and material validity of a contract 

 

Article 10 determines the law applicable to the existence and material validity ‘of a 

contract, or any term of a contract’. These issues should be governed by the law 

that would govern the contract ‘if the contract or term were valid’ – the lex 

contractus.1091 In specific cases, ‘consent’ may be governed by the law of the 

country where a party has its habitual residence.1092  

 

For the purpose of Rome I Regulation, the ‘existence’ of the contract is an EU 

autonomous term and must be understood as covering only ‘the mechanism through 

which the contract comes into existence’.1093 It covers issues such as the 

substantive requirements of an offer; when and for how long is the offer effective; 

withdrawal and revocation of the offer; the substantive requirements of acceptance; 

the time limitations of the acceptance;  tacit acceptance; ‘the point in time when the 

contract is considered concluded; the perquisites of consent’ and dissent and their 

consequences.1094 However, the ‘existence’ of a contract is not an issue which is 

affected by the EU primary law. The pertinent EU primary law is concerned with the 

existence of an ‘anti-competitive agreement’. This author argues that there are three 

important arguments in favour of concluding that the concept of anti-competitive 

agreement is broader than the concept of contractual agreement.  

 

Firstly, this conclusion is supported by the way in which liability is imposed in EU 

competition law. EU competition law imposes liability on the undertaking regardless 

of whether, in law or in fact, the undertaking consists of several legal or natural 

persons.1095 Following Skanska, not only may the parent be held liable for 

competition law infringements of the subsidiary, but, the subsidiary may be held 

liable for the infringement of the parent or of another subsidiary.1096 Thus, all legal 

persons members of the same undertaking are considered as parties to the same 

 
1091 Rome I, art 10(1). 
1092 ibid, art 10(2). 
1093 Ferrari, Bischoff (n 1090) 358. 
1094 ibid 360. 
1095 Hydrotherm (n 628), para 11; DSG (n 628), para 124; Minoan Lines (n 628), para 121.  
1096 Argued in Section 4.3.5.2.1. 
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anti-competitive agreement, irrespective of whether they were all aware of, or had 

any intent to participate in, or have in fact implemented the agreement. However, in 

contract law, one may not argue that a subsidiary is party to a ‘contractual 

agreement’ entered into by another subsidiary. This is because even if, from an 

economic perspective, the two may form part of the same economic unit, in law they 

have distinct legal personalities. 

 

Secondly, it was argued in the literature that the characteristics that were associated 

in contract law with the concepts of ‘offer’ and ‘acceptance’ may not all be 

associated with the same concepts in the context of anti-competitive 

‘agreements’.1097 These are, ‘the objectivity requirement, the correspondence 

requirement, and the precision requirement’.1098 The first two of these three 

characteristics may be considered as inherent features of the concepts of offer and 

acceptance.1099 In contrast, the precision requirement has been developed only to 

serve the purpose of contract law, and, is intended to ensure that the contract is  

voluntary and mutually beneficial for both sides.1100 However, there is no need for 

maintaining the precision requirement when examining the existence of an offer and 

acceptance for the formation of an anti-competitive agreement.1101 For the formation 

of an anti-competitive agreement it suffices to identify a general joint intention to 

engage in some joint behaviour capable of affecting competition.1102 This author 

agrees that with the argument that ‘a general joint intention to collude on price 

already signifies anti-competitive harm; it is not necessary for the relevant proposal 

and assent to go into the details of the price collusion, such as the level of price and 

the duration.’1103 

 

Thirdly, it was also argued in the literature that there was no need for Article 101(1) 

to differentiate between different types of infringements because the term 

 
1097 Kelvin Hiu Fai Kwok, ‘The concept of “agreement” under Article 101 TFEU: a question of EU 
Treaty interpretation’, (2019) 44(2) European Law Review 196, 220-221. 
1098 ibid 205. 
1099 ibid. 
1100 ibid 211-212. 
1101 ibid. 
1102 ibid. 
1103 ibid 211. 
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‘agreement’ in itself covers not only agreements and decisions by undertakings, but, 

also ‘concerted practices’ and ‘tacit collusion’.1104 An example of an anti-competitive 

agreement by tacit collusion would be when a ‘seller communicates his “offer” by 

restricting output, and the offer is “accepted” by the actions of his rivals in restricting 

their outputs as well’.1105 It is clear that such a scenario would not be sufficient for 

the creation of a contractual agreement. 

 

Therefore, an agreement is a necessary but not sufficient step for the creation of a 

contract.1106 EU competition law is concerned with the existence of anti-competitive 

agreements rather than with the existence of contractual agreements. However, 

once a contract is established, this may be considered, in full or in part, as an anti-

competitive agreement and may be nullified pursuant to Article 101(2) TFEU. 

 

The second part of Article 10 refers to the material validity of a contract. This is also 

an EU autonomous term for the purpose of Rome I Regulation.1107 It includes issues 

that could render the contract ‘void, voidable or unenforceable’ but which are not 

concerned with the existence or the formal validity of the contract.1108 For example, 

the concept may include  the requirements for determining intent to enter into a 

contract; or the effects of declarations not made with the intention to be bound; or 

with reservations that have not been expressed, or the effects of simulated 

contracts.1109 More importantly, it covers the effects of a contract that is contrary to 

public policy or that violates a statutory prohibition.1110 Consequently, it also governs 

the question of whether a contract can be modified to prevent the sanction of 

nullity.1111   

 

It is therefore this second part of the law designated by Article 10 that is superseded 

by EU primary law. Articles 101 and 102 TFEU directly govern the question of which 

 
1104 ibid 212-219. 
1105 ibid 212. 
1106 ibid 204. 
1107 Ferrari, Bischoff (n 1090) 362. 
1108 ibid 363. 
1109 ibid 363-364. 
1110 ibid 365. 
1111 ibid. 
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contract violates EU competition law and the effects of that violation. It is EU primary 

law that imposes the sanction of automatic nullity, and, answers the question of 

whether a contract may be altered to keep it alive. In other words, where the contract 

meets the criteria of Article 101(3) or if it is objectively justified for the purpose of 

Article 102. 

 

5.4.2.2 Article 12 Rome I: scope of the law applicable 

 

Article 12 of the Rome I Regulation outlines the scope of the lex contractus 

designated by Articles 3-8 of the Regulation. However, the elements enumerated in 

Article 12 are not the only issues governed by the law of the contract. This is 

because, firstly, other Articles of the Regulation such as Article 10 (consent and 

material validity) or Article 11 (formal validity) subject issues to the lex contractus 

and, secondly, because the list provided in Article 12 is not exhaustive. 

 

The non-exhaustive character of the list in Article 12 is demonstrated by two factors. 

On the one hand, by its own wording which states that the law identified by the 

Regulation ‘shall govern in particular’ the enumerated issues.1112 On the other hand, 

the purpose of the Regulation is to enhance legal certainty regarding the law 

applicable to the contractual relationship.1113 For that purpose it is intended to 

submit all contractual questions under the same applicable law.1114  

 

Article 12(1) provides that ‘the law applicable to a contract by virtue of this 

Regulation shall govern in particular’ the issues of (a) interpretation, (b) 

performance, (c) the consequences of a breach of obligation, including the 

assessment of damages, (d) the ways of extinguishing obligations and prescription 

and limitation periods and, (e) the consequences of nullity of the contract. Other 

matters that are governed by lex contractus but, which are not explicitly mentioned 

in Article 12(1), include, for example, ‘the rights and obligations of the contracting 

 
1112 Lüttringhaus (n 1090) 404. 
1113 Rome I, Recitals 6 and 16. 
1114 Lüttringhaus (n 1090) 404-405; Ferrari, Bischoff (n 1090) 355. 
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parties as well as the possible consequences of the contractual obligation for third 

parties.’1115  

 

Lex contractus should govern both the validity and nullity of the contract, pursuant 

to Articles 10 and 11, as well as the consequences of that nullity, according to Article 

12(1)(e).1116 This objective is not always achievable since nullity may be imposed 

by a law different than lex contractus. For example, by the law of the state where a 

party has its habitual residence designated by Article 10(2), or by a provision from 

which parties cannot derogate from by agreement as provided in Article 6(2) and 

8(1), or it may be declared illegal by the application of overriding mandatory 

provisions, allowed by Article 9.  

 

When the nullity is imposed by the Treaty rules on competition, the scope of the lex 

contractus is superseded by EU primary law in the context of both Article 10(1) 

(validity and nullity of the contract) and Article 12(1)(e) (consequences of nullity). 

EU primary law supersedes Article 10(1) by governing the material validity and 

imposing the sanction of nullity of the contract. Furthermore, where claims for 

damages are considered a consequence of nullity, EU civil law supersedes also part 

of Article 12(1)(e) by providing the substantive requirements of the claims for 

compensation. Therefore, the same objective of having the same law applicable to 

the nullity and to the consequences of nullity is achieved by applying EU primary 

law directly. The objective of enhancing legal certainty is supported also by the 

enlargement of the scope of EU civil law as it is by a broad interpretation of the non-

exhaustive list in Article 12 of Rome I. 

 

It needs to be highlighted that this broad application of EU primary law is not 

consistent with the opinions in the existing literature. The extent to which EU primary 

law answers typical questions raised in international contractual litigation has been 

 
1115 Lüttringhaus (n 1090) 404. 
1116 ibid 416. 
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analysed in the literature.1117 It is possible that the contract as a whole, or in part, 

violates EU competition law.1118 Marc Fallon and Stephanie Fancq have examined 

what questions are answered by Article 101(2) TFEU when a contract (or part of it) 

is declared void, and, what law applies to the questions related to nullity of the 

contract but are left unanswered by 101(2) TFEU.1119 

 

Fallon and Francq start their analysis from Courage which is the same judgment 

from which the analysis of the emergence and enlargement of the EU civil law 

started in Section 5.2. The authors argue that the CJEU has clarified in Courage 

that the provision in Article 101(2) is primarily concerned with the nature of the 

sanction ‘automatic nullity’.1120 Indeed, the Courage judgment emphasised the 

automatic nature of the nullity; that it can be relied on by anyone and that a void 

contract cannot produce effects between the contracting parties nor be invoked 

against third parties.1121 On the one hand, the authors argue that the nullity provided 

by Article 101(2) affects only on the contractual provisions that are incompatible with 

EU law. Thus, it does not govern the consequences of that nullity for the rest of the 

contract which are not affected by the prohibition ‘unless they are not severable from 

the contract itself.’1122 One cannot but agree with this statement.  

 

On the other hand, Fallon and Francq argue that the Treaty competition rules do not 

govern either the relationship between contractual parties or towards third parties, 

in particular ‘the possibility to seek compensation for loss caused by a contract’.1123 

To support this argument, the authors make reference to the Courage judgment 

once again.1124 They assert, in particular, that, in absence of EU law governing the 

matter, it is for the national law of the Member States to ‘lay down the detailed 

procedural rules governing actions for safeguarding rights which individuals derive 

 
1117 Marc Fallon and Stéphaine Francq, ‘Private Enforcement of Antitrust Provisions and the Rome I 
Regulation’ in Basedow, Francq and Idot (eds.) International Antitrust Litigation Conflict of Laws and 
Coordination (n 4) 63-90. 
1118 ibid 83. 
1119 ibid. 
1120 ibid. 
1121 Courage (n 3), para 22. 
1122 Fallon, Franc (n 1117) 84. 
1123 ibid. 
1124 ibid. 
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directly’ from EU law.1125 The authors refer to two other judgments of the General 

Court to support their argument that the consequences of the nullity imposed by the 

Treaty, and, the liability that parties may incur as a consequence of the anti-

competitive behaviour are to be determined by national law.1126 They conclude that 

liability resulting from a contract infringing EU competition law is, ‘as a general 

principle’, a matter governed by national law.1127 In short, they conclude that except 

for the ‘automatic’ nature of the nullity, all other questions are governed by national 

law.1128 

 

However, their view cannot be reconciled with the more recent case-law of the CJEU 

examined in Section 5.2. It is this exact argument (from Courage) that stands at the 

basis of the evolution of the EU civil law.1129 It was demonstrated in Section 5.2.2 

that the intention of the Court in Courage was to subject only the rules on the 

exercise of the right to claim compensation to be dictated by national law. However, 

the rules concerning the existence of the right are to be governed directly by EU 

primary law. Moreover, liability to pay compensation for harm caused by anti-

competitive behaviour is one of the elements concerning the existence of the right 

and is governed by EU civil law.1130  

 

Therefore, this author considers that, in the context of EU competition law 

contractual litigation, EU civil law governs both the sanction of nullity, and, the 

constitutive conditions of the consequence of nullity consisting in an action for 

damages. In sum, EU civil law governs the question of whether compensation is to 

be granted but, not, how compensation is to be granted.  

 

 

 
1125 ibid. Courage (n 3), para 29. 
1126 Case T-24/90 Automec Srl v Commission ECLI:EU:T:1992:97, para 50; Case T-185/96 Riviera 
Auto Service v Commission ECLI:EU:T:1999:8,  paras 50 and 51. Fallon, Francq (n 1117) 84-85. 
1127 Fallon, Francq (n 1117) 88. 
1128 ibid 82-90. 
1129 Text to n 1125. 
1130 Discussed in Section 5.2.4. 
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5.4.2.3 Preliminary Conclusion: what remains to be governed by Rome I Regulation 

 

In short, the impact of the EU primary law on the scope identified by Rome I 

Regulation is twofold. Firstly, it governs the sanction of nullity of the contract. 

Secondly, EU civil law provides the constitutive conditions of the consequence of 

that nullity that consists in actions for damages.  

 

The law identified by the Rome I Regulation fills the space between matters 

governed by EU civil law and by the law of the forum. The delineation between the 

matters governed by the Rome I designated law and the law of the forum is not 

clearly defined. This is a result of the non-exhaustive nature of Article 12 of the 

Regulation. For the reasons stated above in Section 5.4.1, this chapter is focused 

on the drawing of the line between EU civil law and the law designated by Rome I 

Regulation. It is not concerned with drawing the line between Rome I Regulation 

and the law of the forum. However, this author wishes to draw attention to several 

issues that will remain under the scope of the Rome I designated law. These issues 

may be directly relevant for the enforcement of the right to claim damages, or, may 

indirectly influence the direction in which the private mechanism will develop. 

 

Issues covered by the scope of Rome I which are directly relevant for the 

enforcement of the claim for damages include: the issue of assessment of damages 

which is governed by the lex contractus;1131 the manner in which obligations are 

extinguished, prescription and limitation periods;1132 the consequences of a 

settlement reached by the parties1133 which are also governed by lex contractus; the 

law governing the right to set-off’;1134 the presumptions of law and the issue of 

 
1131 Rome I, art 12(1)(c). Damages Directive, art 17(1) provides that courts shall have the power to 
estimate the damage where it is impossible or extremely difficult to precisely quantify the harm 
suffered in the basis of the existent evidence.  
1132 Rome I, art 12(1)(d). Damages Directive, art 10 provides minimum harmonisation of national 
rules concerning the moment in time  when limitation periods shall begin to run and a minimum five 
years length requirement.  
1133 By analogy to Rome II Regulation, where the law governing the ‘manner in which an obligation 
may be extinguished’ also covers the consequences of settlements, as examined in Ivo Bach, ‘Article 
15 Rome II’ in Peter Huber (ed), Rome II Regulation: Pocket Commentary (Sellier European Law 
Publishers 2011) 351-452.  
1134 Rome I, art 17. 
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burden of proof which are also governed by the lex contractus.1135 These issues 

concern the question of how compensation is to be granted. Although, one may 

consider them to be procedural law issues governed by the law of the Member 

States, these are not governed by the lex fori, but by the law designated by Rome I 

Regulation. 

 

Issues that are indirectly relevant for the enforcement of the claim for damages but 

which may influence the shape of the private enforcement mechanism include: the 

question of whether the claim is assignable; the relationships between the assignor 

and assignee and, between the assignee and the debtor which are all answered by 

the law designated by Article 14; and the issue of compensation between infringers 

that are jointly and severally liable for the infringement which is governed by Article 

16.1136 However, it is worth noting here that Article 1(2)(f) excludes the issue of 

personal liability of directors from the scope of the law designated by Rome I and is 

governed by the law of the forum including its conflicts-of-laws rules.  

 

There are other elements of the contractual relationship that are governed by the 

law identified by the Rome I Regulation. These may be irrelevant for the purpose of 

enforcing the EU right to claim compensation. However, these may be relevant for 

the part of the contract that is not void under Article 101(2). These issues include: 

the issue of interpretation; performance; the consequences of a breach of 

obligations;1137 formal validity of the contract and unilateral acts related to a 

contract;1138 the question of when can a person invoke his incapacity resulting from 

the law of another country;1139 and the issue of legal subrogation.1140 

 

 
1135 ibid, art 18. Damages Directive, art 17(2) provides a rebuttable presumption of harm in cartel 
cases and puts the burden of proof on the infringer.  
1136 Damages Directive, art 11(5)-(6) provide that Member States shall ensure that an infringer may 
recover contribution from another infringer and provide limitations in that regard, taking into account 
their relative responsibility for the harm, and any immunity granted to an infringer. 
1137 Governed by lex contractus according to Rome I, art 12(1)(a)-(c). 
1138 Rome I, art 11. 
1139 ibid, art 13. 
1140 ibid, art 15. 
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5.4.3 Drawing the line between EU civil law and Rome II Regulation  

 

The Rome II Regulation also applies in the field of civil and commercial matters. It 

is designed to identify the law applicable to cross-border actions involving non-

contractual obligations. In contrast to Rome I Regulation, the Rome II Regulation 

provides specific rules (in Article 6) for designating the law applicable to ‘unfair 

competition and acts restricting free competition’. This section is not concerned with 

the interpretation and application of Article 6. The purpose of this section is to 

identify the extent to which EU civil law supersedes the scope of the law designated 

by Rome II Regulation. In sum, the current analysis is not concerned with identifying 

the applicable law, but with defining its scope and ascertaining the extent to which 

it is superseded by EU civil law. 

 

The scope of the applicable law identified by Rome II Regulation is defined in Article 

15. It should be borne in mind that Article 15 Rome II is also non-exhaustive, as is 

Article 12 of Rome I Regulation.1141 This is suggested by the inclusion of the phrase 

‘in particular’ in the text of Article 15 and, also, by the purpose of the Regulation.1142 

The Rome II Regulation intends to enhance legal certainty and to prevent parties 

from engaging in forum shopping in non-contractual litigation within the EU.1143 To 

that end, the Rome II designated law must govern as many issues as possible in 

relation to a particular claim.1144 Therefore, the scope of the law identified by Rome 

II Regulation is a question with an evolving answer. With that in mind, this section 

aims to identify the elements that formerly fell under the scope of the Rome II 

designated law, but, which are now governed by EU civil law.  

 

Article 15(a)-(h) covers the scope of the law applicable under Rome II Regulation. 

This section examines each element that is explicitly covered by Article 15 and, 

moreover, points out which elements are considered by this author to have been 

 
1141 Bach (n 1133) 344.  
1142 ibid. 
1143 ibid. Legal certainty concerning the law applicable is emphasised in the Preamble of Rome II, 
especially in Recitals 6 and 14. 
1144 Bach (n 1133) 344. 



 237 

superseded by EU primary law. This author does not intend to suggest that the law 

identified by Rome II has no significance in competition law litigation anymore, but 

rather wants to highlight that certain provisions have, or should be interpreted as 

having, an EU autonomous interpretation and application.  

 

Article 15(a) refers to ‘the basis and extent of liability, including the determination of 

persons who may be held liable for acts performed by them’. This refers to factors 

such as whether ‘liability is fault based, the criteria for fault, and the question of 

causality’.1145 In the context of EU competition law infringements, EU primary law 

governs both the basis and extent of liability. The basis of liability derives directly 

from the Treaty rules on competition. This conclusion is based on the fact that the 

right to claim compensation for loss caused by EU competition law infringements 

has been anchored by the CJEU directly in the Treaty rules on competition.1146 As 

far as concerns the extent of liability, it has been repeatedly confirmed by the Court 

that liability to pay compensation for loss caused by EU competition law 

infringements, including the determination of the persons bearing liability, is a matter 

governed directly by EU primary law.1147 The Skanska judgment explicitly states that 

liability is imposed directly by the Treaty on the ‘undertaking’.1148 These issues 

concern the very existence of the right to claim compensation and must be governed 

by EU primary law directly.1149 

 

Article 15(b) refers to the grounds for exemption, limitation, and division of liability. 

While indent (a) refers to the positive requirements for liability, indent (b) refers to 

the negative requirements, such as, ‘hardship, force majeure, necessity, third party 

fault and fault by the victim’.1150 The first element is exemption from liability. As EU 

primary law dictates what behaviour is prohibited, it is EU primary law that dictates 

what behaviour can be justified. For example, an anti-competitive behaviour 

 
1145 ibid 345. 
1146 Courage (n 3), para 26; Manfredi (n 145), para 61 
1147 Text to nn 1058-1062. Also discussion in Section 5.2.4. 
1148 Skanska (n 638), para 29. 
1149 The distinction between rules governing the existence and rules governing the exercise of the 
right to claim compensation was discussed in Section 5.2.2. 
1150 Bach (n 1133) 346. 
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prohibited by Article 101(1) TFEU may be justified if the conditions in Article 101(3) 

TFEU are met.1151 Such behaviour is exempted from private law liability.  

 

The second element covered by Article 15(b) is limitation of liability. While capacity 

to incur liability in general is covered by Article 15(a), the capacity to incur liability 

towards a particular category of persons falls under indent (b), for example, the 

‘inadmissibility of actions between spouses’.1152 In a competition law context, this 

could refer to the liability of an infringer towards victims who are not active on the 

relevant market as was the case in Otis.1153 Or it could capture the question of 

liability for umbrella damages suffered by victims that are neither direct or indirect 

purchasers of the infringer.1154 In Otis and Kone, the CJEU stated that this issue 

must be determined directly by EU primary law.1155 

 

The question of whether, not how, parties can exclude or limit their liability by 

agreement also falls under letter (b).1156 The possibility to exclude or limit liability by 

agreement must also be governed by EU civil law. Since liability is a matter 

governed by EU civil law the question of whether this can be limited by a contractual 

agreement must be answered by EU primary law because it presupposes the 

interpretation of the scope of the Treaty.1157 

 

The third element covered by Article 15(b) is the division of liability. As it concerns 

the division of liability between the victim and the tortfeasor, this must be assessed 

on the basis of EU law since it is EU primary law imposing liability in the context of 

the EU right to compensation. However, it is difficult to imagine a scenario where 

the victim and the competition law infringer share any liability in a tortious context. 

The situation contrasts with contractual competition law actions where the litigants 

 
1151 The behaviour may also be objectively justified under Article 102 TFEU or may fall under the 
scope of a block exemption Regulation.  
1152 Bach (n 1133) 346. 
1153 Otis (n 798). 
1154 Issue examined in Kone (n 168). 
1155 Otis (n 798), para 34; Kone (n 168), para 37. 
1156 Bach (n 1133) 346-347. The question of how is governed by Rome I Regulation since it implies 
a contractual agreement. 
1157 Otis (n 873), Opinion of AG Kokott, para 52. 
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are parties to the same anti-competitive agreement. As far as it concerns the division 

of liability between the tortfeasors, that is an issue governed by national law. EU 

civil law governs the right of the victims to seek compensation from all infringers. In 

other words, it imposes ‘joint and several liability’ on the undertaking. However, it 

does not govern the right of the infringer that satisfied the compensation claim to 

seek contribution from the other infringers. The latter issue is governed by the 

national law identified by Article 20 of the Rome II Regulation, and, is an area that 

was harmonised by the rules of the Damages Directive.1158 Article 11 of the 

Damages Directive provides that any infringer could potentially be held liable for the 

entire harm caused by the infringement and that any infringer held liable must be 

able to seek contribution from joint infringers ‘in the light of their relative 

responsibility for the harm’.1159 Specific contribution rules are provided by the 

Directive when the infringer is a small or medium-sized enterprise (which has not 

led the infringement; is not a repeated infringer; or has not coerced others to 

participate in the infringement) or is the recipient of immunity from fines under a 

leniency procedure.1160 Such undertakings ‘are generally liable only for the damage 

to their direct and indirect purchasers’.1161  

 

Article 15(c) subjects to the law identified by Rome II Regulation the issue of 

‘existence, nature and assessment of the remedy claimed’. Section 5.2 established 

that the existence of the right to claim damages, as well, as the nature of the 

compensation are matters governed by EU civil law. It is settled that ‘any individual’ 

has the right to claim compensation which should cover not only actual loss, but, 

also loss of profit plus interest.1162 National law can provide only procedural rules 

governing how the claim for damages is enforced. For example, the rules on 

furnishing the evidence necessary to ascertain that the conditions of the claim, as 

interpreted by the CJEU, are met in the particularities of the case.1163 However, 

 
1158 Damages Directive, Article 11. 
1159 ibid, paras (1) and (5). 
1160 ibid, paras (2)-(6). 
1161 Jones, Sufrin, Dunne (n 1073) 1052. 
1162 Manfredi (n 145), para 95. Discussed in Section 5.2.4. 
1163 Kone (n 534), Opinion of AG Kokott, para 28; Otis (n 798), para 33. 
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these rules are governed by the law of the forum not by the law identified by Rome 

II Regulation. 

 

The last element mentioned by Article 15(c) (assessment of the remedy) is a matter 

that remains governed by the national law identified by the Rome II Regulation. This 

is a question concerning the how of compensation governed by national law.1164 The 

methodology for quantifying damages is a matter governed by national law.1165 

Although some jurisdictions, such as the UK, consider it a procedural law matter 

governed by lex fori, this issue falls under the law identified by Rome II Regulation, 

and, it is an important factor affecting the outcome of private actions.1166 

 

Article 15(d) refers to the measures that a court may take to ‘prevent or terminate 

injury or damage’, such as, permanent or interlocutory injunctions. These measures 

fall outside this chapter whose scope is limited to the remedy of damages. Suffice it 

to note that EU law may cover the constitutive conditions of actions for injunctions 

as well. This has been previously argued in the literature.1167 If that is the case, then, 

the question of whether the court has the power to grant the remedy of injunction is 

a matter governed by EU civil law. The latter falls under the scope of the procedural 

law of the forum pursuant to Article 15(d). 

 

Article 15(e) refers to ‘the question of whether a right to claim damages or a remedy 

may be transferred’. This issue is not governed by EU civil law. The possibility to 

transfer the claim for damages is an important factor influencing the shape of private 

EU competition law litigation. While this issue may not be so significant for individual 

victims, it is of crucial importance for businesses that aggregate claims for damages. 

The activity of claims aggregating vehicles is significant for the effectiveness of 

private enforcement. This is because aggregated claims have a higher chance of 

 
1164 Kone (n 534), Opinion of AG Kokott, para 28. The distinction between rules governing the 
existence and rules governing the exercise of the right to claim compensation was discussed in 
Section 5.2.2. 
1165 Issue highlighted also by Sousa Ferro, ‘Private Enforcement of EU Competition law – a preview 
of the future of civil litigation in the EU?’, in Topic 6 (n 2). 
1166 Bach (n 1133) 348. 
1167 Komninos (n 4) 214-219, particularly 218. 
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being enforced, and, also appear to enjoy a higher rate of success due, perhaps, to 

the experience of the company aggregating the claims. Therefore, aggregated 

claims, in practice, increase the deterrence factor, and, result in a more effective EU 

competition law enforcement. However, Article 15(e) covers only the question of 

whether the remedy is assignable, and, the relationship between the assignor and 

the debtor.1168 The relationship between the assignor and assignee is governed by 

Rome I Article 14(1).1169 

 

Article 15(f) refers to the question of who is ‘entitled to claim compensation for 

damages sustained personally’. In other words, whether a person, other than the 

direct victim, can claim compensation for damages.1170 In a competition law context, 

this probably covers the question of whether indirect purchasers can seek 

compensation from the infringing undertaking. In any case, the question of who is 

entitled to claim compensation for loss caused by an EU competition law 

infringement is a question governed by EU civil law.  

 

EU primary law, not only recognises the right to claim damages to any individual, 

but, also determines ‘in an abstract and general way’1171 whether there is causation 

between a particular type of damage and a particular category of victims. The 

question of who is entitled to claim compensation is not a question concerning how 

compensation is to be granted. It is a question concerning the existence of the right 

to claim compensation (the whether of compensation).1172 Similar questions 

(whether victims of umbrella pricing, and, victims not active on the affected market 

can seek compensation from the infringers) were examined by the CJEU in Kone 

and Otis and were submitted to the scope of EU civil law.1173 

 

Article 15(g) refers to the question of ‘liability for acts of another person’. Article 

15(g) covers the requirements for holding a person liable for the tortfeasor’s 

 
1168 Bach (n 1133) 349. 
1169 ibid. 
1170 ibid 350. 
1171 Otis (n 873), Opinion of AG Kokott, para 68. 
1172 Kone (n 534), Opinion of AG Kokott, para 28. 
1173 Kone (n 168); Otis (n 798).  
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behaviour, such as, the necessary relationship between them, and, the connection 

of that relationship with the non-contractual obligation in question.1174 The Rome II 

designated law does not govern the question of whether that relationship exists, for 

example, principal-agent relationship.1175 The latter is governed by the law 

designated by the forum’s PIL rules.1176 We must also conclude that this is a matter 

governed by EU civil law. 

 

It needs to be highlighted that EU civil law not only governs the matters referred to 

in Article 15(g), but, it goes a step further than the law designated by Rome II 

Regulation. EU civil law covers the relationship that must exist between the 

defendants (members of the same undertaking/economic unit); the connection that 

must exist between that relationship and the tortious action for damages (the loss 

must have been caused ‘by a contract or by conduct liable to restrict or distort 

competition’);1177 and provides an EU autonomous definition to identify whether that 

relationship exists between the defendants (undertaking). As noted in Section 

4.3.5.2.1, ‘undertaking’ is understood as ‘designating an economic unit for the 

purpose of the subject-matter of the agreement in question even if in law that 

economic unit consists of several persons, natural or legal’.1178 Legal or natural 

persons form part of the same economic unit when they do not decide independently 

on their conduct on the market,1179 but together pursue ‘a specific economic aim on 

a long-term basis’ that breaches the EU competition rules.1180 

 

Chapter 4 argued that liability under EU law is imposed on all members of the 

undertaking regardless of which particular member of the undertaking has, in fact, 

authored the behaviour that breached EU competition law.1181 Moreover, following 

 
1174 Bach (n 1133) 351. 
1175 ibid. 
1176 ibid. 
1177 Courage (n 3), para 26. 
1178 Minoan Lines (n 628), para 121; Hydrotherm (n 628), para 11; DSG (n 628), para 124. 
1179 Commission v Stichting (n 672), para 38; Akzo Nobel (n 672), para 58; Alliance One (n 672), 
para 43; General Química  (n 647), para 37; Case 48/69 Imperial Chemical Industries Ltd v 
Commission of the European Communities ECLI:EU:C:1972:70, para 134. 
1180 Case T-11/89 Shell International Chemical Company Ltd v Commission of the European 
Communities ECLI:EU:T:1991:33, para 311. 
1181 Section 4.3.5.2.1. 
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Skanska, it has been argued that the same definition of undertaking (including the 

concept of economic continuity) must be used both for private and public 

enforcement purposes.1182 The concept of economic continuity is an expression of 

the broad construction of ‘undertaking’ and it arises where the entity that committed 

the infringement ceased to exist.1183 Its rationale is to extend liability to the entity 

that has continued the activities of the infringer when, from an economic 

perspective, the two entities are identical.1184 Otherwise, undertakings could readily 

avoid liability through restructuring or organisational changes and such avoidance 

would undermine the deterrence objective of EU competition law.1185  

 

Furthermore, Chapter 4 demonstrated that, when the infringement is committed by 

multiple undertakings, an action for damages can be brought against any member 

of an undertaking, or, against all members of all participating undertakings, and each 

member can be held liable for the entire harm suffered by the claimant even if 

caused by all participating undertakings together.1186 Liability is a matter governed 

directly by EU primary law.1187 However, EU civil law imposes liability on the 

undertakings and not on the directors of the undertakings. This is an issue governed 

by the domestic law and is also outside the scope of the law identified by Rome II 

Regulation.1188 Therefore, liability for acts of another person that refers either to the 

liability for other members of the undertaking, or for members of other undertakings 

participating in the same infringement, or of the undertaking that continues the 

economic activity of an infringing undertaking that ceased to exist, are all matters 

governed by EU civil law. 

 

Article 15(h) refers to the ‘manner in which obligations may be extinguished and 

rules of prescription and limitation’. These are issues related to the exercise of the 

right to claim compensation and are governed by the national law of the Member 

 
1182 Skanska (n 638), paras 38-42. 
1183 Skanska (n 166), Opinion of AG Wahl, para 73. 
1184 ibid, para 75. 
1185 ibid, para 74. 
1186 Section 4.3.5.2.1. 
1187 Skanska (n 638), para 28. 
1188 Issue excluded from the scope of the Rome II applicable law by Article 1(2)(d) of the Regulation.  
Bach (n 1133) 350. 
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States provided that the principles of equivalence and effectiveness are 

observed.1189 Other defences (such as satisfaction, forfeiture, release or waiver by 

the entitled party) and the consequences of a settlement by the parties’ as well as 

the right to set-off are also matters falling under Article 15(h).1190 It is important to 

emphasise that, although these may be characterised as procedural law matters, 

they are not governed by the lex fori but by the law identified by the Rome II 

Regulation.  

 

Another important procedural law issue covered by the law designated by Rome II 

Regulation, rather than by lex fori, is provided in Article 22. The designated law 

applies to the extent that it provides rules which ‘raise presumptions of law or 

determine the burden of proof’. 

 

5.4.3.1 Preliminary Conclusion: what remains to be governed by Rome II Regulation 

 

As stated above, Article 15 Rome II Regulation (like Article 12 of the Rome I 

Regulation) is non-exhaustive. Both Regulations are designed to enhance legal 

certainty and intend to cover as many issues as possible in relation to contractual 

or non-contractual claims. The purpose of the analysis in Section 5.4.3 was to 

provide an overview of the elements explicitly expressed in Article 15 of the Rome 

II Regulation, and, to suggest why some elements are, in the opinion of this author, 

superseded by the EU civil law. The analysis never intended to provide an 

exhaustive list of the elements that remain to be governed by the law identified by 

Rome II Regulation or by the lex fori. Nonetheless, the analysis identified some 

elements that are outside the scope of EU civil law, and are shared between the 

other two applicable laws. 

 

These elements are: the assessment of damages covered by Article 15(c); the 

question of whether the right to claim damages may be transferred which is covered 

by Article 15(e); the manner in which obligations may be extinguished, rules of 

 
1189 C-637/17 Cogeco (n 961), paras 42-45; Kone (n 168), para 24; Manfredi (n 145), para 64.  
1190 Bach (n 1133) 351-452. 
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prescription and limitation of actions, as well as the consequences of a settlement 

which are covered by Article 15(h); and questions relating to presumptions of law 

and burden of proof covered by Article 22. Another issue which is not directly 

relevant to the enforcement of the damages actions, but which may influence the 

shape of the private enforcement mechanism, is the issue of compensation between 

infringers that are jointly and severally liable for the infringement, which is covered 

by Article 20. 

 

Insofar as it concerns these elements, Rome II Regulation remains very relevant for 

the enforcement of the EU right to claim compensation. These issues can 

significantly influence the outcome of the dispute.  

 

5.5. Conclusion  
 

Part III of the thesis intends to identify the role of EU PIL in the development of a 

private enforcement mechanism that complements the public enforcement 

mechanism. To offer an in-depth analysis, and, an informed conclusion, the author 

focused solely on the interaction between the PIL rules and the remedy of damages. 

Chapter 4 analysed the application of the Brussels I Regulation Recast and 

identified the extent to which the Regulation provides suitable rules for the 

development of the private enforcement mechanism. It also questioned whether the 

current direction in which the legal system is evolving is a desirable direction. In line 

with that analysis, one might have expected the Chapter 5 analysis of the EU PIL 

Regulations on identification of the applicable law to follow the same pattern. That 

approach would have analysed how to identify the necessary connecting factor 

which points to the law applicable to the dispute. However, Chapter 5 has proven 

that the role of the Rome Regulations in the enforcement of the EU right to claim 

damages is being limited and replaced by the emergence of a substantive EU civil 

law system. The development of the EU civil law is required for, and, based on the 

full effectiveness of EU law. Therefore, the full effectiveness of EU law requires that 

the future development of the private enforcement mechanism should be shaped by 

the EU civil law rather than by the scope of application of the Rome Regulations.  
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The analysis identified the mechanism through which the EU civil law is being 

developed (in Section 5.2.2) and the elements which were already decided by the 

CJEU to be falling under the scope of the EU civil law (in Section 5.2.4). Those 

elements were then compared to the scope of the Rome Regulations (in Section 

5.4). The latter step identifies the extent to which the law identified by the 

Regulations has been superseded by the EU civil law and offers a non-exhaustive 

list of issues that remain governed by the law identified by the Rome Regulations.  

 

This chapter demonstrated that EU civil law covers the substantive elements of the 

right to claim compensation, and, leaves only procedural issues to be governed by 

the law identified by the Rome Regulations. EU civil law governs the existence of 

the right to claim compensation. These rules are also referred to as the constitutive 

conditions of the right and answer the question of whether compensation is to be 

granted. The Rome Regulations together with the national law of the forum govern 

the rules on the exercise of the right to claim compensation. These rules are also 

referred to as concerning the details of application of the right, or, rules for its actual 

enforcement, and, answer the question of how compensation is to be granted. The 

rules on the whether of compensation are developed with reference to the full 

effectiveness of the Treaty. The rules on the how of compensation are set by the 

national legislator, and, applied in the light of the principles of equivalence and 

effectiveness.  

 

The operation of this distinction will continue to enlarge the scope of the EU civil 

law. The Court has ruled expressly that the elements covered by EU civil law are 

the persons entitled to claim compensation; the types of recoverable damage and 

two elements of liability (the establishment of the causal link – between the loss and 

the protective scope of the Treaty – and the identification of the persons liable to 

pay compensation). All of these must have an autonomous and uniform EU 

interpretation in order to ensure the full effectiveness of EU competition law. Even 

in absence of an EU definition or express Court recognition, the constitutive 

conditions of the EU right to claim damages are still a matter of EU civil law. 
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For the purpose of applying EU civil law, the distinction between the contractual or 

tortious nature of the claim is irrelevant. Thus, it supersedes the scope of both Rome 

Regulations even if they draw that particular distinction. In the context of Rome I 

Regulation, the rules of the Treaty define the prohibited behaviour and impose the 

sanction of nullity of the contract, and, the EU civil rules derived from the effet utile 

of the Treaty govern the constitutive conditions of one of the consequences of nullity 

(namely of the right to claim damages). In the context of Rome II Regulation, EU 

primary law also provides the types of prohibited behaviour. It also supersedes the 

scope of the law designated by Rome II in respect of: the basis and extent of liability; 

the grounds for exemption and limitation of liability; the existence and the nature of 

the remedy; the determination of the persons entitled to claim compensation and 

the issue of liability for acts of another person. 

 

The analysis identified several issues that remain governed by the law designated 

by the Regulations. This means that the Rome Regulations will continue to exercise 

a significant influence on the future shape of the private enforcement mechanism. 

Firstly, the designated law applies to the extent that it raises presumptions of law or 

determines the burden of proof.1191 Secondly, it covers the issue of assessment of 

damages.1192 Thirdly, it covers the manner in which obligations are extinguished, 

including the prescription and limitation periods and the consequences of a 

settlement reached by parties.1193 Fourthly, it covers the question of whether the 

compensation claim may be transferred.1194 Fifthly, it covers the issue of division of 

liability among the infringers and their possibility to seek redress from one another 

when they are they are jointly and severally liable for the infringement.1195 

 

The scope of the Rome Regulations is non-exhaustively defined. Thus, it remains 

for the CJEU to clarify the line between matters governed by the law identified by 

 
1191 Rome I, art 18; Rome II, art 22. 
1192 Rome I, art 12(1)(c); Rome II, art 15(c). 
1193 Rome I, art 12(1)(d); Rome II, art 15(h). 
1194 Rome I, art 14; Rome II, art 15(e). 
1195 Rome I, art 16; Rome II, art 20. 
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the Rome Regulations, and, the law of the forum. There are important elements that 

will continue to influence the shape of the private enforcement mechanism that fall 

under the scope of the procedural law of the forum. The most notable ones are the 

rules on disclosure of evidence, that were harmonised by the Damages Directive 

(as analysed in Chapter 2). Other elements covered by lex fori were examined also 

in Chapter 4 as they influence the choice of jurisdiction.1196  

 

The effects of the emerging EU civil law are, firstly, that the Rome Regulations will 

have less influence on the development of the EU competition law private 

enforcement mechanism. Secondly, this ‘approach favours equal treatment and a 

level playing field’ for litigants throughout the EU, regardless of the national 

jurisdiction where the action is brought, and, of the national law applicable.1197 

Moreover, the existence of EU uniform rules applicable to all substantive elements 

of the right increases legal certainty for all parties involved in the private 

enforcement mechanism.1198 In addition, a uniform EU substantive law could also 

facilitate the development and functioning of an EU collective redress 

mechanism.1199 

 

It is worth highlighting that applying EU civil law to the remedy of damages is in line 

with the general theory of PIL. A basic unwritten rule of PIL is that the applicable law 

should be, firstly, the law that presents the closest connection with the dispute. If 

that law is not identifiable, then, the court checks if the dispute can be connected 

physically to a jurisdiction. However, it is obvious that a claim for compensation 

based on Articles 101 or 102 TFEU is most closely connected to EU primary law. 

Consequently, it should be governed by EU civil law deriving from the effet utile of 

the Treaty rules on competition.  

 

To a considerable extent, the development of the EU civil law supports the objective 

of enhancing legal certainty through the same mechanisms as the Rome 

 
1196 Section 4.1. 
1197 Savov, Siska (n 1032). 
1198 ibid. 
1199 Considering the discussion in Sections 4.3.4 and 5.3. 
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Regulations. In that sense, Rome I Regulation seeks to submit both the sanction of 

nullity of the contract, and, the consequences of that nullity to the same applicable 

law. The same result is ensured by applying EU civil law. This approach of trying to 

subject as many issues related to the claim as possible to a single applicable law is 

also discernible in the context of the Rome II Regulation. The application of the EU 

civil law similarly ensures that all substantive law issues of a tortious claim are 

governed by a single law.  

 

Furthermore, Rome II Regulation has been praised for providing an effects-based 

approach to the identification of the law applicable to the civil claim.1200 Prior to the 

Rome II Regulation, the majority of national laws adopted, in the tortious context, 

the principle of lex loci delicti.1201 However, this approach was not considered to be 

suitable for competition law tortious claims because the damage may readily occur 

in a different Member State than where the anti-competitive effects were felt.1202 The 

rules in Article 6(3) of the Rome II Regulation adopt an effects-based approach and 

link the civil remedy to the market affected by the prohibited conduct on which the 

claim is based.1203 It provides that the law applicable to the civil claim should be the 

law of the country where the market is, or is likely to be, affected.1204  

 

This author considers that a system where EU civil law governs an action based on 

an infringement of the EU competition law provisions promotes the same effects-

based approach to identifying the applicable law. It is clear that when EU 

competition law applies, the affected market is not one national market but, instead, 

trade within the internal market is affected. This remains true even if the prohibited 

behaviour occurs within a single Member State. Therefore, applying the underlying 

logic of Article 6(3) would mean that if the civil claim is based on an infringement of 

EU competition law and the affected market is the internal market, the law governing 

the claim must be the EU civil law. Thus, EU primary law governs both the prohibited 

 
1200 Komninos (n 4) 245. 
1201 ibid 244. This type of rule is also present in Article 4(1) of the Rome II Regulation which refers to 
‘the law of the country in which the damage occurs’. 
1202 Komninos (n 4) 244. 
1203 ibid 246. 
1204 Rome II, art 6(3)(a). 
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behaviour on the affected market and the subsequent tortious claim. This is in line 

with the effects-based approach underlying the policy and application of EU 

competition law.1205 

 

This shift in the applicable substantive law supports the argument that the full 

effectiveness of EU competition law requires a uniform EU substantive law 

governing the private enforcement mechanism. Against this background, Chapter 6 

will argue that the full effectiveness of EU law requires that EU civil law should cover 

the substantive elements of all remedies that are necessary to ensure the 

complementary role of private enforcement. Chapter 6 proposes what should be the 

ideal framework to achieve the full effectiveness of EU law, and on the basis of 

Chapters 4 and 5, offers conclusions on the extent to which that ideal framework 

has been achieved. It will also offer views on what should be the future role of EU 

PIL in the development of that ideal system.  

 

 

 

 

 

 

 

 

 

 

 

 

 
1205 Komninos (n 4) 246; Ashton (n 951) 398, para 13.34. 
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Part IV. The role of EU PIL in the development of a complete 
and complementary EU competition law private enforcement 
mechanism 
 

Chapter 6. Conclusion 
 

The main objective of this thesis was to identify the current and future role of EU 

Private International Law in the development of the EU competition law private 

enforcement mechanism. To that end, this chapter offers views and conclusions on 

whether the current PIL instruments, or PIL in itself, is sufficient to ensure that the 

private enforcement mechanism fulfils its role of complementing public enforcement.  

 

The thesis started from the assumption that the application of the EU PIL 

instruments is indispensable to the enforcement of private actions arising from EU 

competition law infringements. This assumption can be implicitly read in the logic of 

previous research projects that have analysed the interaction of EU PIL and EU 

competition law (referred to in Section 1.2). The reasoning of the assumption is that 

EU competition law applies only when the anti-competitive behaviour has an effect, 

or is capable of having a potential effect, on trade between Member States. In this 

context, it is highly likely that different elements of the claim are located in different 

Member States. This is because an EU competition law infringement can have 

potential effects in one or more Member States, and, can involve infringers and 

victims located in different Member States. 

 

Part II of the thesis, formed by Chapters 2 and 3, identified the current and the ideal 

shape of the private enforcement mechanism. They identified the direction in which 

the private enforcement mechanism is being steered by the current legal framework 

and, additionally, the direction in which it should be developed. 
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Chapter 2 analysed the rules governing the mechanisms available to the claimant 

to seek disclosure of evidence from parties to the infringement and from third parties 

which may include NCAs and/or the Commission. The analysis covered both 

national and cross-border disclosure of evidence. The purpose was to identify what 

type of private enforcement is truly encouraged by the current rules on disclosure of 

evidence. The Commission has made long-standing efforts to support the 

development of the private enforcement mechanism and its efforts have culminated, 

primarily, in the Damages Directive (as argued in Section 2.1). This author argued 

that the rules on disclosure of evidence are the most important rules of the Directive 

as they attempt to address one of the key obstacles to the enforcement of damages 

actions (in Section 2.1). Despite the likelihood, in practice, that, most damages 

actions will have a cross-border nature, the Directive does not provide rules for 

cross-border disclosure of evidence. Consequently, Chapter 2 had to consider the 

effects of the PIL rules on cross-border disclosure of evidence on the development 

of the private enforcement mechanism (referenced in Section 2.1) 

 

The conclusion which emerged in Section 2.5 is that the current framework 

advantages the enforcement of stand-alone actions over follow-on actions. Stand-

alone actions can better support the main objective of the EU competition law 

enforcement which is the detection and deterrence of infringements. Chapter 2 (in 

Sections 2.2.2.2, 2.3.3 and 2.5) reinforces the argument in the literature that, while 

the Commission has initially encouraged follow-on actions and the objective of 

compensation, it changed its policy to use private enforcement as a tool to increase 

detection and deterrence of infringements. Considering this policy change alone it 

may seem that the private enforcement mechanism is being steered in the right 

direction and that it is capable of contributing to the maintenance of effective 

competition on the internal market. Therefore, one may consider that private 

enforcement is complementing public enforcement in detecting and deterring 

infringements. This is because follow-on actions do not increase the detection 

factor. Indeed, this policy change enhances the coordination between the two 

enforcement branches and improves the potential for them to complement each 

other. 
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However, by taking a wider view of the remedial options that are necessary for the 

effective enforcement of EU competition law, it becomes clearer that a much more 

ambitious approach is needed in order to ensure that private enforcement 

complements the public enforcement mechanism. Chapter 3 sought to show that a 

complementary private enforcement mechanism must be created which supports, 

at the same time, damages and non-damages remedies.  

 

Chapter 3 argued that the role of private enforcement is to complement public 

enforcement towards increasing the detection and deterrence of infringements and 

thereby maintaining effective competition on the internal market. An argument that 

echoes throughout this thesis is that the EU competition law private enforcement 

mechanism was not established solely to compensate victims but, most importantly, 

to deter infringements and thereby support the effective enforcement of EU 

competition law as a whole. The policy choice to direct all resources exclusively 

towards ensuring effective compensation, even if apparently through favouring 

stand-alone actions, undermines the development of a private enforcement system 

that can truly complement public enforcement.   

 

It was argued in Section 3.1.1 that this is primarily because it creates an incomplete 

enforcement mechanism, in particular, by failing to offer support to non-damages 

remedies which, in practice, are not only more desired by victims but, additionally, 

are often more suitable than the remedy of damages. It was argued that non-

damages remedies are also necessary to ensure deterrence and the full 

effectiveness of EU law. Moreover, by failing to regulate non-damages remedies 

(which are, nonetheless, sought by claimants), the EU legislator has failed to 

address any negative effects that the enforcement of non-damages remedies may 

have on the effectiveness of the public enforcement mechanism. It was argued in 

Section 3.1.1 that when enforcing non-damages remedies (for example, an 

injunction), claimants may avoid the provisions set out by the Damages Directive 

which are designed to protect disclosure of evidence related to public investigations. 

This is because the limitations on disclosure of evidence apply only in the context 

of damages actions.  
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Secondly, it was argued in Section 3.1.2 that, the current enforcement framework 

seems to place victims of non-cartel infringements at a disadvantage. Moreover, the 

exclusive focus on compensation (particularly of cartel victims) has the potential to 

increase follow-on actions. That is despite the conclusion in Chapter 2 that the rules 

on disclosure of evidence may advantage stand-alone actions. Follow-on actions 

continue to undermine the effectiveness of the public enforcement mechanism by 

showing a high interest in the evidence gathered during the public investigation. 

Furthermore, follow-on actions duplicate rather than complement public 

enforcement.  

 

This author argued that the empirical evidence analysed in Chapter 3 shows that 

the private enforcement mechanism could better fulfil its complementary role if the 

EU legislator would strive towards building a complete private enforcement 

mechanism. An ideal and complete enforcement mechanism should provide support 

for a varied menu of remedies so as to allow claimants to pursue all types of EU 

competition law infringements by seeking remedies which are suitable to their 

practical needs, in an efficient and cost-effective manner. This would result in the 

majority of private actions being stand-alone actions which pursue violations not yet 

investigated by public enforcers and, that thereby increase detection without 

jeopardising public enforcement tools. Non-damages remedies generally take the 

form of stand-alone actions and, thus, contribute directly to the EU competition law 

objective of detection and deterrence of infringements. 

 

It is true that the majority of non-damages remedies considered in the empirical 

studies in Section 3.1.1 were based on national parallel provisions of the EU 

competition law rules (at least in Germany). Nonetheless there is considerable 

substantive alignment between national and EU competition law. Section 3.2. 

argues that if the effective enforcement of national competition laws requires a 

variety of remedies to be made available to victims, it seems incongruous not to 

reach the same conclusion for the enforcement of EU competition law. This prompts 

the question as to why has the EU legislator apparently assumed that providing 

support solely for the remedy of damages should satisfy the need to ensure an 
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effective enforcement of EU competition law? Section 3.3 argued that the 

preparatory documents of the Damages Directive considered the role of non-

damages remedies in the development of the private enforcement mechanism. 

Despite that, the final draft focused solely on the remedy of damages without 

providing a clear explanation for excluding non-damages remedies.  

 

The recent support provided by the Damages Directive for the development of the 

private mechanism is built upon the Courage judgment which established the EU 

right to damages. In Courage, the recognition of the damages remedy was founded 

on the need to ensure the full effectiveness of EU competition law. The question 

referred to the Court specifically concerned the possibility of seeking damages. 

However, nothing in the judgment suggests either that the private enforcement of 

Articles 101 and 102 TFEU should be limited to the remedy of damages or that the 

full effectiveness of EU law is satisfied through the enforcement of only one type of 

remedy. Chapter 3 showed that the enforcement of non-damages remedies may be 

equally important to ensure the full effectiveness of EU law. Therefore, it is 

surprising that the EU legislator has not considered the role that non-damages 

remedies have in the development of the private enforcement mechanism. Simply 

because non-damages remedies are important for the effectiveness of the private 

enforcement mechanism does not necessarily mean the EU legislator should have 

legislated on them. But it should have been a reason, at least, to assess if they 

function well across the EU.  

 

The conclusions of Chapters 2 and 3 lead to the acknowledgement that a 

comprehensive answer regarding the role of EU PIL in the development of a 

complete private enforcement mechanism must take into consideration every 

necessary remedy. However, the word limitations of this thesis do not allow such an 

exhaustive approach, and, that topic is earmarked by this author for imminent future 

research. 

 

Part III of the thesis, comprising Chapters 4 and 5, analyse the current role of the 

EU PIL in supporting the complementary role of the private enforcement 
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mechanism. In order to offer an in-depth analysis of the several relevant issues, 

these chapters limited themselves to considering only the remedy of damages. They 

determined the extent to which the EU PIL instruments on allocation of jurisdiction 

and on applicable law are applicable in this context, and, the extent to which they 

can shape the direction in which the private enforcement mechanism will develop. 

In other words, these chapters examined the extent to which the EU PIL instruments 

truly support the enforcement of actions for damages towards fulfilling their part in 

complementing public enforcement. 

 

Among the full range of remedies that might constitute the complete private 

enforcement mechanism, the remedy of damages has received most attention from 

the EU legislator and, more importantly, from the CJEU. The CJEU has established 

the fundamentals of the relationship between EU PIL and the mechanism for 

privately enforcing EU competition law. The analyses in Chapters 4 and 5 allow the 

author to draw conclusions on what role EU PIL should play in the development of 

a complete enforcement mechanism.  

 

Chapter 4 is concerned with the issue of allocation of jurisdiction in cross-border 

actions for damages. The relevant PIL instrument applicable to this issue is the 

Brussels I Regulation Recast. However, the Regulation does not provide special 

rules for competition law litigation. Therefore, the application of the Regulation in 

this context relies solely on the interpretation of the CJEU. The CJEU has tailored 

the application of the Regulation to accommodate some particularities of 

competition law litigation. However, certain particularities continue to raise difficult 

questions for the application of the inflexible PIL rules. Particular challenges are 

raised by the multitude of victims and infringers that are located in different Member 

States and, in some cases, the specific issues of passing-on of overcharges, and, 

umbrella pricing.  

 

The Court clarified that the Regulation applies both to contractual and non-

contractual competition law actions. The Court has also determined how to draw the 

line between contractual and tortious competition law actions. However, no 
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judgment has been identified in the period examined that directly concerns the 

application of the Regulation in a contractual context. Thus, it remains unclear how 

a national court should identify the connecting factor necessary to apply Article 7(1) 

of the Regulation.  

 

However, the Court has clarified the identification of the connecting factors 

necessary for the application of Article 7(2) of the Regulation (which applies to 

tortious actions). The Court identified the connecting factors in an Article 101 TFEU 

judgment of a cartel infringement and, also, limited the effects of the mosaic doctrine 

on individual damages actions. Both the locus delicti and locus damni are defined. 

However, when such claims are aggregated, the claimant still has to bring each 

claim for damages at the registered office of each original victim. In the context of 

an Article 102 TFEU predatory pricing infringement, the connecting factors are not 

as clearly identified. It is unclear which court is located at the locus delicti when the 

damage results from different acts implementing the abuse. Moreover, the mosaic 

theory still limits the jurisdiction of the court at the locus damni to rule on the local 

damage. Thus, Article 7(2) does not (yet) provide an effective enforcement 

mechanism for litigation involving either aggregated claims, or, when the claim 

relates to an Article 102 TFEU infringement. 

 

The application of Article 7(2) becomes considerably more complex when the harm 

suffered by the claimant has either been passed-on or when it results from umbrella 

pricing. It has been confirmed by the Court that the indirect purchasers to whom 

damages were passed-on should be considered as direct victims for the purpose of 

Article 7(2). However, it is unclear where is the locus damni for indirect purchasers. 

It is uncertain whether it is on the market affected by the infringement; at the place 

where the goods were purchased or at the registered office of the victim. It is only 

clear that Article 7(2) allocates jurisdiction where the three elements overlap. 

Moreover, it is unclear whether the harm suffered by victims of umbrella pricing can 

be considered a direct harm triggering the application of Article 7(2). 
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Article 8(1) appears to be the most suitable path for enforcing damages actions 

under the Regulation. Notably, it is not a jurisdiction basis per se, but, in combination 

with Article 4, it allows the consolidation of claims against defendants domiciled in 

different Member States. It was demonstrated in Section 4.3.5.2.1 that Article 8(1) 

can be used to consolidate damages actions at the domicile of any member of any 

of the undertaking(s), and, against all members of all undertakings, that participated 

in a single infringement. Furthermore, Article 8(1) can be used to consolidate both 

contractual and tortious actions in the same jurisdiction. This provision is particularly 

attractive for claims aggregation vehicles.  

 

Although the mechanism provided in Article 8(1) has the potential to incentivise 

private damages actions, its broad application is not completely desirable. From a 

PIL perspective, it can have severe consequences for the objective of ensuring legal 

certainty. This objective stands at the core of the Regulation. From a competition 

law perspective, it may lead to actions being consolidated before a court that is not 

adequate to hear the case from a geographical perspective and that would not 

implement EU law effectively. A court in another Member State may be territorially 

better placed to gather the necessary evidence and to issue the most effective 

remedy (for example a cease and desist order tailored to the particular national 

market and to the national legal system where it is enforced). To counteract these 

negative consequences, this author argues that is timely to reconsider the 

development of a system allowing reallocation of cases from the court seised to the 

court that is better placed to hear the case. This argument will be explored later in 

this chapter. 

 

Although Article 8(1) appears to be the most attractive mechanism provided by the 

Regulation, it is not available to consumers which fall under the scope of Section 4 

of the Regulation. Litigants cannot derogate from the provision of Section 4 unless 

the latter expressly provides such possibility. However, Section 4 of the Regulation 

allows consumers to use Article 7(5). Article 7(5) is important because it allows 

consolidation of claims against a subsidiary and the parent company (group liability). 

It was argued in Section 4.3.6 that, Article 7(5) should allow consumers to sue the 
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members of a single undertaking at the registered office of a subsidiary which 

implemented an infringement and with which it concluded a consumer contract. In 

comparison to Article 8(1), Article 7(5) restricts considerably the number of available 

forums and the number of defendants that can be sued in that forum. Therefore, 

Article 7(5) will likely be used only by consumers that fall under the scope of Section 

4 and do not have the option to use Article 8(1). Despite its limitations, Article 7(5) 

should have very limited negative effects on the effectiveness of damages actions. 

This is because, in light of the contractual-tortious characterisation presented in 

Section 4.2, this author argued that, in practice, there will be very few cases falling 

under the scope of Section 4. Section 4.3.5.3 argued that Section 4 will likely cover 

only consumers harmed by Article 102 TFEU infringements, but, even then, it will 

rarely apply. Thus, most consumers should fall outside the scope of Section 4 and 

should be allowed to use the other jurisdictional grounds of the Brussels I Regulation 

Recast. 

 

Each of the jurisdictional grounds of the Brussels I Regulation Recast struggles (in 

one way or another) to accommodate the enforcement of competition law damages 

actions. It was argued in Section 4.4 that, in addition to these particular concerns, 

there is one common issue that affects the application of the entire Regulation. Due 

to the novelty of the EU competition law private enforcement mechanism, it is still 

not settled what forms of harm can arise from each type of EU competition law 

infringement. Therefore, it is difficult to ascertain who has standing and can avail of 

the jurisdiction rules established in the Regulation. Section 4.4 argued that these 

difficulties were exemplified in Otis. The Court stated that the claimant, a public 

authority not active on the affected market, should be allowed to seek compensation 

for damage when the existence of the cartel affected the amount of loans that the 

public authority was granting and, thus, it affected its ability to make a more 

profitable investment. Arguably, the CJEU will continue to identify different forms of 

harm as recoverable harm. It is also difficult to apply a PIL rule that uses ‘damages’ 

as a connecting factor. Tibor Trans showed the difficulties of applying Article 7(2) of 

the Brussels I Regulation Recast and, following Tibor Trans, it is still unclear where 

the damage is located for indirect purchasers to which the overcharge was passed-
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on. The difficulties in applying a PIL rule using ‘damage’ as a connecting factor are 

present also in the context of applicable law (to the extent that the Rome 

Regulations are still applicable). Chapter 5 established that determining the types 

of recoverable damages is a matter governed by EU civil law. However, in the 

absence of CJEU guidance, or of a specifically designed jurisdiction rule, parties will 

continue to dispute the standing of the claimant and the jurisdiction of the court 

seised. 

 

It seems to this author that the EU legislator has, in effect, left the responsibility to 

solve the issues created by the absence of specific jurisdiction rules in the hands of 

the CJEU. Indeed, the Court has tailored the rules of the Regulation to a significant 

extent. Nonetheless, that approach does not cure the defects of the Regulation that 

does not accommodate the necessities and particularities of competition law 

litigation to a satisfactory extent. Essentially, the Regulation is used only because 

there is not a more suitable instrument. In this author’s view, the CJEU is not the 

correct forum to address the lack of suitable rules on allocation of jurisdiction. The 

Court can address only the specific question/s addressed by the referring national 

court and the number of parties which can raise comments is more limited in 

proceedings before the CJEU. Only the EU legislator can facilitate a comprehensive 

discussion which could take into consideration all the policy concerns that are at 

stake in drafting such rules. More fundamentally, the CJEU does not have a 

legislative function within the EU. 

 

This thesis did not analyse the application of each article of the relevant PIL 

instruments in respect of applicable law. The research conducted by this author has 

shown that, to determine the current and future role of the Rome Regulations in the 

development of the private enforcement mechanism, it is best to determine the 

extent to which the scope of the law identified by the Regulations is superseded by 

the emerging EU civil law. In other words, it is best to analyse the scope of the 

Regulations rather than their application in order to show their current and future 

potential to influence the development of the private enforcement mechanism.  
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Chapter 5 analysed the emergence of an EU civil law system. It identified its scope 

and compared it to the scope of the Rome Regulations. The analysis revealed the 

current role of the Regulations. More importantly, the analysis of the scope of EU 

civil law and the fact that it has a constant expanding nature allows the author to 

draw conclusions and to make suggestions on the future role of the Rome 

Regulations. 

 

It was determined in Section 5.2.1 that the EU right to claim compensation and the 

EU civil law system are both based on the need to the ensure the full effectiveness 

of EU law. Section 5.2.2 showed that the constitutive conditions of the right to claim 

compensation are determined directly with reference to the full effectiveness of the 

Treaty provisions on competition. The constitutive conditions of the right to claim 

damages must have an autonomous and uniform EU interpretation in order to 

ensure the full effectiveness of EU competition law.  

 

The content of EU civil law is not yet fully clarified. However, the absence of an 

express definition for each constitutive condition does not mean that national law 

should apply. These elements affect the very existence of the right to claim 

compensation and, thus, they presuppose the interpretation of the scope of the 

Treaty which must necessarily be conducted on the basis of EU law. Consequently, 

the declining role of the law identified by the Rome Regulations will become more 

evident every time the CJEU clarifies the meaning of a constitutive condition 

governed by EU civil law. 

 

In contrast, Section 5.2.2 showed that, the rules which concern the exercise of the 

right to claim compensation remain governed by the national laws of the Member 

States, within the limits of the principles of equivalence and effectiveness. Since EU 

civil law is characterised as substantive law, from the perspective of EU law, the 

rules on the exercise of the right must be considered as procedural rules. However, 

despite their procedural nature, these rules are not completely governed by the 

procedural law of the forum but are shared with the law designated by the Rome 

Regulations. Chapter 5 identified important issues which remain governed by both 



 262 

national laws (lex fori and law designated by Rome Regulations). However, there is 

no definitive boundary between what is governed by the law identified by the 

Regulations and what is governed by the law of the forum. The scope of the former 

is non-exhaustively defined in the Regulations.  

 

Chapter 5 highlighted that the emerging EU civil law does not distinguish between 

claims for compensation raised in a contractual or tortious context. EU civil law 

applies regardless of this distinction to any constitutive condition of the right to claim 

compensation because these are capable of affecting the existence of the right. It 

is irrelevant that the same claim would be characterised as contractual or tortious 

for the purpose of applying the Rome I and II Regulations, or even the Brussels I 

Recast Regulation. Therefore, it seems to this author that the EU legislator will have 

to consider whether it is desirable to supplement EU civil law with the law identified 

by the current EU PIL instruments which distinguish between contractual and 

tortious competition law actions. For example, the issue of quantification of 

damages is an issue governed by the law identified by the Rome Regulations and 

different regimes could address this issue very differently.  Similarly, the EU 

legislator will have to consider whether the procedural law of the forum should 

distinguish between contractual and tortious competition law actions and provide 

different enforcement mechanisms for each of them. For example, applying different 

regimes could have a significant impact on the tools available to the parties to gather 

and to submit evidence to the court. 

 

This author considers that the full effectiveness of EU law requires that the law 

governing private actions enforcing EU competition law should not be identified 

differently on the basis that the claim may be characterised as contractual or 

tortious. If the distinction has been removed from the EU civil law governing the 

substantive elements of the claim, then this development should be reflected also 

in the national laws governing the procedural or quasi-procedural questions.  

 

Furthermore, if the distinction between the contractual or non-contractual nature of 

the claim is removed from the process of identifying the applicable law, it should be 
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removed, also, from the process of allocation of jurisdiction. Recitals 7 of both Rome 

Regulations require a consistent characterisation of claims for the purpose of both 

processes. Consistent characterisation must be maintained even if, in the future, 

the questions of jurisdiction and applicable law are not answered by these PIL 

instruments but by fresh instruments specifically dealing with competition law 

enforcement. Currently, the distinction is fully applicable in the context of allocation 

of jurisdiction. 

 

The distinction between contractual and non-contractual actions should be removed 

not just because EU civil law does not make this distinction. From the competition 

law policy perspective, the PIL distinction between the contractual or non-

contractual nature of the claim is irrelevant since the claim of any individual has to 

be enforced.1206 Thus, some authors have argued that applying different laws to 

competition law actions on the basis of the distinction, is not compatible with 

fundamental EU principles, ‘namely the competition policy and the Area of Freedom, 

Security and Justice’.1207 The same authors argue that the distinction should be 

irrelevant both in the process of identifying the applicable law and in the process of 

allocation of jurisdiction.1208 Chapter 5 demonstrated that, insofar as EU civil law is 

applicable, the distinction between the contractual or non-contractual nature of the 

claim is irrelevant. However, there is yet no similar EU primary law rule for allocation 

of jurisdiction. The issue of jurisdiction is governed by secondary EU law (Brussels 

I Regulation Recast). 

 

The reason why Chapter 5 did not explore the application of the Rome Regulations 

is because the scope of the Regulations is decreasing proportionately with the 

clarification of the scope of EU civil law. Thus, the Regulations have less and less a 

role to play in the development of the private enforcement mechanism. The 

development of the EU civil law is required for, and based on, the full effectiveness 

of EU law. This shift in the applicable substantive law supports the argument of this 

 
1206 Poillot-Peruzzetto, Lawnicka (n 346) 138. 
1207 ibid. 
1208 ibid. 
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thesis that the full effectiveness of EU law requires that the future development of 

the private enforcement mechanism should be shaped by a uniform EU civil law, 

rather than by the law identified by the Rome Regulations.  

 

Considering that the role of the private enforcement mechanism is to complement 

public enforcement and to ensure the full effectiveness of EU law, the form of the 

private enforcement mechanism should change considerably in the future. The full 

effectiveness of EU law requires a different approach to be taken to the development 

of the private enforcement mechanism. Chapter 3 argued that, in order to attain the 

complementary role, the EU legislator should strive towards creating a complete 

private enforcement mechanism. On the basis of Chapters 4 and 5, this author 

suggests that the role of EU PIL in creating that complete private enforcement 

system should also change. 

 

Most importantly, it was argued in Chapter 3, that non-damages remedies are 

necessary for the enforcement of EU competition law. Empirical evidence shows 

that an exclusive focus on the remedy of damages undermines the full potential of 

the private enforcement mechanism to complement the public mechanism. 

Moreover, Chapter 5 showed that the full effectiveness of EU law requires that the 

substantive elements of the right to claim damages must be governed by EU civil 

law. This leads this author to conclude that if a complete private enforcement needs 

to be formed of damages and non-damages remedies, then, these all need to be 

governed by EU civil law to the same extent as the remedy of damages is. This 

would also mean that there is a need to recognise all necessary non-damages 

remedies as EU remedies. However, as long as non-damages remedies are 

necessary to ensure the full effectiveness of EU law, these will be recognised as EU 

remedies as was the case for the EU remedy of damages. If the EU legislator fails 

to address this matter, its resolution can only come from the CJEU. It is to be 

expected that, the CJEU will restate its logic from Courage which led to the 

recognition of the EU remedy of damages. The logic of the Courage judgment, which 

is emphasised in Sections 3.3, 5.2.1 and 5.3, can be translated in the context of 

non-damages remedies in the sense that the full effectiveness of Articles 101 and 
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102 TFEU would be put at risk if it were not open to any individual to seek a suitable 

remedy against the adverse effects originating in the infringement of those Treaty 

articles.  
 

This thesis could not explore the extent to which non-damages remedies already 

exist at the EU level. However, it is worth noting that, at least, three other remedies 

exist in EU law (that were not established in the context of EU competition law 

enforcement) which may form part of the complete private enforcement mechanism 

which is contemplated by this author. These remedies are: the remedy of setting 

aside national law; restitution and interim relief.1209 This thesis is intended to form 

the basis for future research into the availability of non-damages remedies and their 

enforcement framework. Such research must address, primarily, the availability of 

non-damages remedies as a matter of EU primary law and, secondarily, their 

availability and functioning under the national laws of the Member States. It should 

also contemplate which (national) remedies need to be recognised as EU remedies 

to ensure the full effectiveness of EU competition law. 

 

With that in mind, the role to be played by the EU PIL instruments on applicable law 

is very limited compared to what was expected at the beginning of the thesis. The 

Rome Regulations are not as indispensable as one might have assumed. In fact, it 

is desired that they yield their role in favour of EU civil law. For the foreseeable 

future, the Rome Regulations will only govern procedural or quasi-procedural issues 

that fall between the EU civil law and the law of the forum. However, the EU 

legislator should reconsider whether even that role is desirable since the 

Regulations lead to a different applicable law depending on the contractual or non-

contractual characterisation of the claim. Notably, the main substantive law 

applicable to the claim, EU civil law, does not make that distinction.  

 

It is important to highlight that the Rome Regulations are concerned with identifying 

the substantive law applicable to the claim. The Rome Regulations are, with very 

few exceptions, not intended to govern procedural law measures. In principle, the 

 
1209 Van Gerven, 'Of Rights, Remedies and Procedures' (n 169). 
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procedural law applicable to any cross-border claim is the law of the forum. 

Therefore, the EU legislator should reconsider if the role of the Rome Regulations 

should be completely removed. This would create a system where EU substantive 

law and the procedural law of the forum govern the complete private enforcement 

system.  

 

The author concludes that it is questionable whether the current rules on allocation 

of jurisdiction are desirable. The basic assumption that the EU PIL rules on 

allocation of jurisdiction are indispensable for the enforcement of EU competition 

law damages actions is still valid. However, that assumption does not mean the PIL 

rules are satisfactory and above criticism. Rather, in this author’s view, it means that 

they are applied only on account of the lack of more suitable rules. Chapter 4 

demonstrated that, even in the relatively limited context of the damages remedy 

there are several challenging issues in the application of each relevant article of the 

Brussels I Regulation Recast. Some of these issues were mentioned earlier in this 

chapter under the discussion of Chapter 4. It seems unlikely that no impediments 

will be met by claimants seeking to enforce non-damages remedies. 

 

Any future recast of the EU PIL rules on allocation of jurisdiction, in this author’s 

view, needs to take into consideration and to accommodate the specific 

characteristics and peculiarities of EU competition law actions. These include, in 

particular, the fact that anti-competitive behaviour affects victims domiciled in 

different Member States; that private actions involve defendants and claimants 

domiciled in several Member States and, additionally, the particular difficulties 

raised by the passing-on of overcharges, and, by umbrella pricing. Furthermore, the 

jurisdiction rules should reflect the reality that EU competition law private 

enforcement is at an incipient stage. On the one hand, this means that it is still 

unclear what type of harm can arise from a particular infringement and, also, who 

are all the victims. On the other hand, the EU does not have a strong culture for 

privately enforcing competition law rules compared to other jurisdictions, such as 

the US. Therefore, at least in the context of damages actions, the major enforcement 

claims will be brought not by individual claimants, but by claims aggregation 
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vehicles. The jurisdiction rules should address this factual reality by ensuring legal 

certainty both for the claimants and for the defendants. The current application of 

Article 8(1) of Brussels I Recast, which is arguably the preferred route for enforcing 

aggregated claims, is very broad. Nonetheless, the broad interpretation of Article 

8(1) (analysed in Section 4.3.5.2.1) derives not from a single judgment, but must be 

read through several judgments of the CJEU. Therefore, not only has Article 8(1) a 

wide application (creating uncertainty for defendants), but it is uncertain whether a 

national court will accept its broad application or whether this will be a disputed 

matter in practice (creating uncertainty both for claimants and for defendants). 

 

Furthermore, if the EU legislator considers removing the distinction between 

contractual and non-contractual competition law actions from the applicable law 

question, then that should be mirrored, also, in the context of allocation of 

jurisdiction. The fact that EU civil law does not make that distinction is, in itself, a 

strong reason for reconsidering whether the rules on allocation of jurisdiction are 

suitable to support competition law actions. The consistent characterisation 

requirement, between the rules on applicable law and the rules on allocation of 

jurisdiction, is already undermined. This is because the application of the rules on 

jurisdiction are already not consistent with part of the applicable law, represented 

by EU civil law, which applies without distinguishing between contractual and non-

contractual actions. 

 

In lieu of proposing reform of the current PIL rules, the more ambitious approach, 

proposed by the author, is to establish a general jurisdiction rule which is specific to 

EU competition law actions and which does not distinguish between contractual and 

non-contractual actions. It was argued in Section 4.3.5.2.1 that the Skanska 

judgment confirmed that the private and public enforcement branches are two 

complementary branches of the same enforcement system. Therefore, this author 

considers that the design of the private enforcement mechanism should be inspired 

by the functioning of the public enforcement mechanism. A similar approach to 

allocation of jurisdiction should underlie both enforcement branches of the same 

system. A claimant should be allowed to introduce, one or more, actions before the 
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national court in any Member State (in the same way as it can introduce the 

complaint to the Commission or NCAs). This would allow parties to bring the claim 

in what they perceive to be the most appropriate court.  Following a preliminary 

consideration, the court should have the power to reallocate the case to a more 

appropriate court where this is considered necessary for an effective protection of 

competition and of the Community interest (as cases are reallocated in public 

enforcement). Reallocation of cases between national courts does not have to 

mirror the system for reallocation of cases within ECN. The functioning of the ECN 

benefits from the supranational role of the Commission. This is not the case in the 

judicial branch unless a supranational court, such as the CJEU, would take a similar 

role as the Commission does within the ECN. However, this author considers that if 

private and public enforcement are complementary elements of an integral 

enforcement system,1210 determining whether the court seised is an appropriate 

court should be determined on similar criteria as determining the well placed NCA 

to conduct the public investigation. Reallocation of cases should also be guided by 

the same policy objectives as reallocation of cases among ECN members. 

 

Section 4.3.5.2.2 presented a similar mechanism contemplated by Danov and 

Becker which aimed to ensure that claimants have the possibility to consolidate their 

claim in a Member State of their choice where they consider that the legal and 

judiciary system is more appropriate to resolve that particular claim. Their proposed 

rule concerned primarily consolidation of actions against several defendants in a 

(favoured) jurisdiction and not singular private actions. The authors argued that this 

rule could avoid the risk of parallel proceedings and irreconcilable judgments within 

the EU. Becker, and Danov in particular, suggested that the rules on lis pendens 

should also change and maybe draw inspiration from the allocation of cases among 

ECN members, and/or a system for reallocation of cases should be established to 

ensure the claim is heard by an appropriate court. Danov highlighted that a system 

for reallocation of cases functions already in the context of Brussels IIa Regulation 

(concerning allocation of jurisdiction and recognition and enforcement of judgments 

in matrimonial matters and matters of parental responsibility), which allows the 

 
1210 Skanska (n 638), para 45; Skanska (n 166), Opinion of AG Wahl, para 80. 
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transfer of proceedings to a court that is better placed to hear the case, either 

through a dialogue between national courts, or by inviting parties to introduce the 

claim before a different court. 

 

Danov and Becker argued that a broad jurisdiction rule allowing consolidation of 

actions could be justified on the basis that EU competition law infringements often 

affect markets in several Member States.1211 This author proposes a general 

jurisdiction rule based on a different justification. This is that EU competition law 

applies only to behaviour that affects trade within the internal market (trade between 

Member States). Therefore, it is the internal market that is primarily affected and, 

only secondarily, the particular national markets/regions of the Member States. 

Consequently, any national court in the EU is located within the affected market and 

is, in principle, appropriate to hear an action. A similar general jurisdiction rule allows 

also the Commission to investigate any behaviour which may affect competition in 

any part of the internal market. However, that does not mean there is not a more 

appropriate court to hear the claim. It is for this reason that a system for reallocation 

of cases would ensure the claim is heard by the more (or even the most) appropriate 

court. Upon consideration of the claim and potentially a dialogue with courts in a 

different Member State, the judge would be better placed to decide which court is 

more appropriate to hear the claim. 

 

As the mechanism examined in Section 4.5.3.2.2 suggested, the general rule should 

be that the court first seised by the parties should hear the claim. Reallocation of 

proceedings should be the exception and should be based on clear and objective 

criteria. A general jurisdiction rule could be complemented by a mechanism similar 

to the one explored in Section 4.5.3.2.2, which is inspired by the mechanism 

functioning within the Brussels IIa Regulation and which reflects the policy concerns 

justifying reallocation of cases within the ECN. 

 

 
1211 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 287. 
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Therefore, proceedings may be reallocated when the court seised does not consider 

it is well placed to hear the claim and when reallocation is found to be necessary to 

ensure the effective protection of competition and of the Community interests.1212 

However, considering the fundamental function of the judiciary, among which is the 

protection of rights of individuals, the court must be allowed to take into 

consideration broader Community interests, including the ones provided in Article 

47 of the Charter (Right to an effective remedy and to a fair trial),1213 or the long 

established objectives of the Brussels regime, in particular avoiding the risk of 

parallel proceedings and irreconcilable judgments.1214 Furthermore, the court may 

be required to identify a genuine and specific added value if the case was decided 

by that other court. 1215  

 

Identifying the most appropriate court to hear the claim should be inspired from the 

criteria identifying a well placed NCA to deal with public proceedings. That is when 

the infringement has substantial effects (actual or foreseeable) on competition within 

the court’s jurisdiction or the infringement is implemented or originates within the 

Member State in which the court is located;1216 when the court is able to effectively 

bring the infringement to an end and to sanction it accordingly, and to provide an 

effective remedy to the victim tailored to the particularities of the legal system where 

the remedy will be enforced;1217 or, when the procedural law of the forum such as 

the rules on taking of evidence, or the availability of collective redress, supports a 

more effective enforcement, a faster procedure and, thus, a more effective 

implementation of EU law and a more effective remedy for the claimant, in the light 

of the requirements of Article 47 of the Charter.1218 Furthermore, to reflect the reality 

 
1212 European Commission, ‘Commission Notice on cooperation within the Network of Competition 
Authorities’ (Network Notice) [2004] C 101/43, para 7. 
1213 Charter of Fundamental Rights of the EU, art 47 ‘Right to an effective remedy and to a fair trial’. 
1214 Brussels I Regulation Recast, Recital 21. 
1215 By analogy with the application of Brussels IIa, art 15, in Child and Family Agency (n 724), paras 
51 and 57. 
1216 Analogy with Network Notice, art 8(1).  
1217 Analogy with Network Notice, art 8(2).  
1218 Analogy with Network Notice, art 8(3). Procedural law, in particular on collection of evidence, is 
an element to be considered when deciding if a case should be reallocated under the mechanism of 
the Brussels IIa Regulation. Charter of Fundamental Rights of the EU, art 47 ‘Right to an effective 
remedy and to a fair trial’. 
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that the two enforcement branches form complementary parts of a single 

enforcement system,1219 national courts should be allowed to take into consideration 

on-going investigations conducted by a foreign NCA and to consider whether or not 

it should stay proceedings until the public investigation ends, or, to reallocate the 

private proceedings to a court in the Member State where that NCA is located (since 

both the well-placed NCA and the appropriate court are identified on similar criteria).  

 

As described in Section 4.5.3.2.2 the transfer procedure may be initiated at the 

request of one party or of the court’s own motion, and the court seised may invite 

parties to bring the claim before the courts in another Member State, or, may ask 

the other court to accept jurisdiction. The question of whether there is an EU interest 

that could justify reallocation of the case without the consent of at least one of the 

parties, will require further analysis. Furthermore, the functioning of this rule may 

also require that each Member States designates an authority to ensure the 

coordination between national courts, similar to the provisions in Article 53 of 

Brussels IIa Regulation. 

 

In a nutshell, the court seised by the parties should hear the claim. Exceptionally, 

proceedings should be transferred if that court considers another court may be more 

appropriate to hear the case, and only after an assessment on whether the transfer 

would add genuine and specific value to the final decision, and, finally, only if the 

transfer is necessary for an effective protection of competition and of the Community 

interests.  

 

The argument developed by Danov and Becker was designed to promote regulatory 

competition as a tool to ensure the objectives of EU competition law.1220 The 

proposal of this author is designed to support the full effectiveness of EU law. The 

thesis argues that the full effectiveness of EU competition law can be best ensured 

through the creation of a complete private enforcement mechanism. However, if 

 
1219 Skanska (n 638), para 45; Skanska (n 166), Opinion of AG Wahl, para 80. 
1220 Danov, Becker, ‘Proposing Specific Solutions to Promote Regulatory Competition and Address 
the Enforcement Gap’ (n 696) 287. 
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private and public enforcement mechanism form an integral part of a single 

enforcement mechanism then they should function on similar policy objectives. 

Thus, the system for allocation of jurisdiction and transfer of proceedings should be 

put in place in order to ensure the full effectiveness of the private enforcement 

mechanism, and as a consequence, of the integral enforcement mechanism. Thus, 

the complete private enforcement mechanism should cover all remedies necessary 

for the full effectiveness of EU competition law, under the scope of (substantive) EU 

civil law and jurisdiction should be allocated to the more (or most) appropriate court 

to hear the claim, through a mechanism composed of a general jurisdiction rule and 

a system for reallocation of cases. 

 

At a first glance, this is an ambitious proposal. However, Section 4.3.5.2.1 showed 

that almost the same practical result is reached by the current application of Article 

8(1) of the Brussels I Regulation Recast. The latter allows the claim to be introduced 

at the domicile of any member of any infringing undertaking. However, we currently 

lack a system for reallocation of cases.  In practice, the difference between a general 

jurisdiction rule allowing any court in the internal market to hear the claim and to 

propose the case to be reallocated, and the broad application of Article 8(1) is 

minimal. Even if the proposed jurisdiction rule would be broader than the current 

application of Article 8(1) the claimant would seek to introduce the claim for the 

remedy sought (whether it be damages and/or injunction) in what is initially believed 

to be the most appropriate/effective jurisdiction. Also, the risk of unmeritorious 

litigation would be dealt with by the system for reallocation of cases which offers the 

necessary discretion to the national court. Arguably, the creation of a system for 

reallocation of cases, which is based on clear and objective criteria justifying 

reallocation, would also enhance legal certainty compared to the current broad 

application of Article 8(1). It would provide a more guided, although, broad 

application. 

 

In short, the full effectiveness of EU law requires the development of a complete 

private enforcement mechanism formed of damages and non-damages remedies at 

the same time. All necessary remedies should be recognised as EU remedies and 
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the constitutive conditions of all EU remedies should be governed by EU civil law. 

The role of EU PIL in the development of this system is not as essential as 

anticipated at the beginning of this project. Moreover, it should be further limited as 

the EU civil law grows and covers non-damages remedies. Even where PIL is 

necessary, the current instruments cannot satisfactorily support the development of 

a complete private enforcement mechanism that can truly fulfil its role in 

complementing public enforcement.  

 

Therefore, this author takes the view that the current role of EU PIL is only to support 

the transition to a complete private enforcement mechanism characterised by a 

general rule on allocation of jurisdiction and governed by (substantive) EU civil law 

together with national procedural law. That ideal system would not rely on the EU 

PIL rules and, moreover, EU civil law would ensure that the same remedies are 

available throughout the EU and under the same circumstances. The only remaining 

differences would be in the applicable procedural laws of each forum.  

 

If such a system is not achievable, or not desirable upon further consideration, the 

role of EU PIL remains limited to allocation of jurisdiction and identifying the law 

applicable to part of the procedural issues falling between EU civil law and the law 

of the forum. In the latter context, the EU legislator should, at least, consider 

removing the distinction between contractual and non-contractual competition law 

actions and accommodating the particularities of EU competition law litigation in all 

existing PIL instruments. 

 

In the current form, EU PIL cannot satisfactorily support the development of a private 

enforcement mechanism that supports the full effectiveness of EU competition law. 

The rigidity of EU PIL is designed to increase legal certainty and, for that reason, it 

cannot accommodate the particular intricacies and necessities of EU competition 

law litigation. If we accept that the private enforcement mechanism should also 

include non-damages remedies one can expect even more difficulties for applying 

EU PIL in this context.  
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Thus, the full effectiveness of EU law requires a more ambitious approach to the 

development of the private mechanism. In sum, the options are either an approach 

where the current EU PIL instruments play no role at all and are replaced by rules 

that are specifically designed for competition law litigation; or, alternatively the 

current EU PIL instruments continue to play the same limited role identified in this 

thesis. In the latter instance, the EU PIL rules should, at least, be modified to 

accommodate the necessities of EU competition law litigation, both in the context of 

damages and non-damages actions. Otherwise, both the objectives of EU PIL and 

the objectives of EU competition law are undermined.  

 

The contribution of the thesis to the literature stands, primarily, in the analysis of the 

current and the future role of EU PIL in the development of the EU competition law 

private enforcement mechanism. Secondarily, it further clarifies the application of 

the EU PIL instruments in the context of EU competition law enforcement. The latter 

issue was previously explored in the literature. However, this author considers that 

the clarifications in the more recent CJEU jurisprudence, examined in this thesis, 

have a significant impact on the coherent application of the EU PIL instruments. In 

contrast to previous research projects, this thesis suggests that the EU PIL 

framework is not as essential, or, at least, not as useful for the development of the 

private enforcement mechanism.   
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