The Company Charge Register and the Constitution 

Part IV of the Companies Act 1963 (‘the 1963 Act’) requires that certain charges created by companies in Ireland over their property be registered with the Registrar of Companies as a condition of their validity against a liquidator and any other creditor of the company. The system has been in place since the enactment of the Companies Act, 1900, and while there have been some minor changes over the years,[footnoteRef:1] the essential features of the system have remained unchanged since that time. The purpose of the system is to provide a source of information for those dealing with the company about mortgages and charges which affect its property.[footnoteRef:2] The company charge register is one of a number of such registers which collate and publicise information about the existence of security interests over various asset classes and by various types of borrower.[footnoteRef:3]  [1:  The principal changes include expansions of the list of registrable charges by the Companies Consolidation Act 1909, the Companies Act 1963 and the Companies Act 1990 and the abolition by the Companies Act 1963 of the requirement to send a true copy of the charge document to the Registrar of Companies along with the particulars of the charge. ]  [2:  See the speech of Charles Ritchie MP, Secretary of the Board of Trade, Hansard, HC Vol. 84, col. 1143 (June 26, 1900).]  [3:  See for example the Bills of Sale (Ireland) Acts 1879-1883 covering certain types of non-possessory security interest created by natural persons; Part II, Agricultural Credit Act 1978 covering security interests created by farmers and companies in the agri-business sector; the Registration of Deeds and Title Acts 1964-2006 which govern the Land and Deeds Registries for interests in real property; ss.50-56 Mercantile Marine Act 1955 covering security interests in ships; the s.85 Patents Act 1992, s.29 Trade Marks Act 1996, and s.41 Industrial Designs Act 2001 which require registration of security interests in intellectual property; and the International Interests in Mobile Equipment Act 2005 which implements the provisions of the Cape Town Convention on International Interests in Mobile Equipment and its associated Protocol on Matters Specific to Aircraft Equipment into domestic law.] 

The legislation establishing the company charge register provides for a certificate of registration to be issued by the CRO when certain information about a charge is delivered to them for registration. The certificate is a unique aspect of the company charge registration which does not feature in the legislation establishing other comparable registers for security interests. Under section 104 of the 1963 Act the certificate of registration is deemed to be “conclusive evidence that the requirements [of Part IV] have been complied with”. At least two commentaries on Irish company law have raised a question as to whether section 104 is compatible with the Constitution.[footnoteRef:4] This article proposes to contribute to the legal literature on company charge registration by systematically analysing the constitutionality of section 104. It will further examine the related, and novel, question as to whether section 104 is compatible with the State’s obligations under Article 6 of the European Convention on Human Rights and Fundamental Freedoms (‘ECHR’).[footnoteRef:5]  The article is divided into six parts. Part I introduces the company charge register and Part II examines the role which the certificate of registration plays in the operation of the system. Parts III and IV will examine claims made in the existing legal literature that section 104 is contrary to the Constitution and will argue advance the argument that there is indeed a constitutional infirmity in the section. Part V will consider the compatibility of section 104 with Ireland’s obligations under the European Convention on Human Rights. Part VI will examine how the arguments developed in previous sections might inform the proposed reforms contained in the Companies Bill 2012 which at the time of writing is completing its passage through the Oireachtas. . A brief conclusion follows.  [4:  P. Ussher, Company Law in Ireland, (Dublin: Round Hall 1986), 469; L. McCann and T. Courtney (eds.), Companies Acts 1963 – 2012 (Dublin: Bloomsbury Professional, 2013), 229.]  [5:  In its work on security interests created by companies the Law Commission of England and Wales considered and rejected claims that sanction of invalidity for non-registration of a company charge was incompatible with Article 1(1) of the First Optional Protocol of the European Convention on Human Rights. See Law Commission of England and Wales, Registration of Security Interests: Company Charge and Property other than Land (HMSO, CP 164, 2002), [3.41]-[3.43]. For a more detailed academic analysis of the Article 1(1) issue see J. De Lacy, “Company Charge Avoidance and Human Rights” [2004] Journal of Business Law 448. The question of compatibility with Article 6 has not been prevsiouly considered in the literature. ] 

I. The Company Charge Register
Section 99(2) of the Companies Act 1963 (‘the 1963 Act’) establishes a list of nine types of charge which fall within the registration system. These include security interests over broad classes of assets such as floating charges and charges over book debts, charges affecting the company’s capital and charges over major assets such as the company’s land, ships, aircraft and certain types of intellectual property. Section 99(1) provides that a registrable charge is void against the liquidator and any creditor of the company unless particulars of the charge are sent to the Registrar of Companies within 21 days of its date of creation. The invalidation of the charge does not affect the enforceability of the company’s obligation to repay the underlying debt, save to the extent that any outstanding amount becomes immediately repayable. Section 100 provides that it is the duty of the company to supply the prescribed particulars to the Registrar in a timely manner.; Hhowever, any other person with an interest in the charge is permitted to deliver the particulars to the Registrar and to recover the costs of doing so from the company.[footnoteRef:6] Section 100(3) provides for the imposition of criminal sanctions on the company and any officer found to be in default in the event that a failure to deliver the particulars results in a charge going unregistered.  [6:  Section 100(2) Companies Act 1963. The Companies (Fees) Order 2009 provides for a fee of €40 where the particulars are delivered in paper form. No fee is payable where an electronic form is used. Section 100(2) only permits the recovery of fees paid to the Registrar from the company; monies paid to professional advisors for the preparation of the particulars are not recoverable. ] 

Where a charge has not been registered within the 21 day period, or where there has been an error in the registration process, section 106 of the 1963 Act permits the High Court, on the application of the company or any other person with an interest in the registration of the charge to extend the time available for registration or to make an order for the rectification of the register. The making of an order under section 106 is discretionary and the court has a jurisdiction to impose conditions on any order made.[footnoteRef:7] The traditional practice has been to make orders for late registration subject to a condition preserving the priority of any third party interests created before the date on which the particulars of the charge are actually registered.[footnoteRef:8] Save in the most exceptional circumstances, an order under section 106 will not be made after the commencement of a winding up.[footnoteRef:9] [7:  Section 106 orders will not be made where the order would be futile, or where the application has been tainted by delay or misconduct. See Re Farm Fresh Frozen Foods Ltd [1980] I.L.R.M. 131, 136; Re Telomatic Ltd [1994] 1 B.C.L.C. 90, 94; Re Ashputron Estates [1983] Ch. 110. ]  [8:  Re Joplin Brewery [1902] 1 Ch. 79.]  [9:  Re International Retail Ltd Unreported, High Court, Kenny J., 26 July 1974. See also Re Resnoid & Mica Products Ltd [1983] Ch. 132. ] 

Registration of a company charge is a two-step process involving the sending of particulars to the Registrar of Companies followed by the entry of those particulars onto the register for the company concerned.[footnoteRef:10] The precise particulars which must be sent to the Registrar vary depending on the context in which the charge is created. Most cases are governed by section 103 which requires the Registrar of Companies to maintain a register of charges in relation to each company. The register must contain the following particulars: (a) the date of creation of the charge; (b) the amount secured by the charge; (c) short particulars of the property charged and (d) the details of the person(s) entitled to the charge.  In cases where the charge is created for the benefit of a series of debenture-holders, a different set of particulars must be delivered.; Tthese include: (a) the total amount secured by the series of debenture; (b) the dates and resolutions which authorised the issue together with the date of the covering deed by which the security is created or defined; (c) a general description of the property charged and (d) the names of the trustees, if any, for the debenture holders.[footnoteRef:11] Since the case law is exclusively concerned with cases involving section 103 type charges, charges in favour of debenture-holders will not be further considered here.  [10:  Section 103(1) Companies Act 1963 sets out the obligation of the Registrar to keep a specific register in relation to each company and to enter the particulars into the register on payment of the appropriate fee. Section 103(2) provides that the register shall be open to public inspection on payment of a fee. ]  [11:  Section 99(8) Companies Act 1963. ] 

In practice, the mechanics of the registration process are centred on a statutory form, Form C1, which is provided for by statutory instrument[footnoteRef:12] and is used to deliver the particulars of the charge to the Registrar. Form C1 requires the provision of the company’s registered number; an indication of which of the registrable categories set out in section 99(2) the charge falls within and the date of creation of the charge. It provides four options for the amount secured by the charge: (a) an all sums due option; (b) an option for sums dues under a particular agreement; (c) an option to specify an amount due; or (d) an alternative forms of words chosen by the party filing out the form. The form requires the provision of the names and addresses of those who are entitled to the charge and provides space for the description of the property subject to the charge. The guidance notes to the form indicate that the latter should not exceed 250 words.  [12:  Companies (Forms) Order, 2001, S.I. 466 of 2001. The guidance notes which accompany the form are provided for in the statutory instrument. ] 

Form C1 requires that the person delivering the particulars to the Registrar sign the form in a section entitled “Verification”. The notes to the form state that where the form is signed on behalf of a company, the signature provided must be that of a director, secretary or solicitor acting for the company or of some other person duly authorised by the articles of association. While the use of the term verification might be taken to imply that the signature certifies the veracity of the particulars on the form, no statement to this effect appears on the form itself. It is unclear whether any civil liability attaches to a person who (deliberately, negligently or otherwise) signs a Form C1 which contains a significant omission or inaccuracy. Certainly neither the Companies Acts 1963-2013 nor the Forms Order impose any penalty on such a person and it seems unlikely that the tort of negligent misstatement would provide a remedy to a third party who suffered loss as a result of reliance on misstated information – establishing a duty of care between the person who submits particulars to the Registrar and a prospective plaintiff misled by those particulars would appear to be difficult if not impossible.[footnoteRef:13] [13:  The existence of such a duty of care appears to be ruled out by the speech of Lord Bridge in Caparo Industries plc v Dickman and Ors [1990] 2 A.C. 605, 621, in which his Lordship spoke of the need to confine liability for negligent misstatement to persons who are members of a clearly identifiable class. ] 

Form C1 permits either or both of the parties to the charge to sign the form. Where only one signature is obtained, a certified copy of the charge document must be delivered along with the form. This is in sharp contrast to the position under previous versions of the companies’ legislation where the original charge document had to accompany the delivery of the particulars of the charge.[footnoteRef:14] Even where a certified copy of the documents isare delivered with the charge, anecdotal evidence would suggest that the Registrar, does not, as a matter of practice, perform detailed checks on the accuracy of the particulars, beyond establishing the identities of the parties and the date of execution of the charge.  [14:  See s.93 Companies (Consolidation) Act 1908. ] 

II. The Certificate of Registration 
Section 104 provides for the issuing of a certificate of registration on completion of the registration process and further provides that the certificate is to be accepted as “conclusive evidence that the requirements of [Part IV] as to registration have been fully complied with”. Courts in Ireland and elsewhere have consistently interpreted this provision to of mean that once a certificate of registration has been issued, the validity of the charge cannot be subsequently questioned. The impact of the certificate has been extensively explored inby the reported cases in this area..; Tthis section will present an overview of the existing case law from Ireland and England.
The first group of cases in which the certificate of registration plays a significant role relates to cases in which inaccurate or mistaken particulars have been delivered to the Registrar. The earliest English case on this point is National Provincial and Union Bank of England v Charnley.[footnoteRef:15] There, the company had granted a charge over its leasehold interest in certain lands on which the company’s premises was built. The charge was expressed to include equipment used in the company’s business which was located on the premises. The particulars sent to the Registrar omitted to mention the fact that the charge covered the equipment as well as the leasehold premises. The error was not noticed by the Registrar and a certificate of registration was duly issued. Subsequently, a judgment creditor claimed that, at least insofar as it covered the equipment, the charge was not properly registered. In the Court of Appeal, Atkin L.J. held: [15:  [1924] 1 K.B. 431.] 

“[O]nce the registrar has given his certificate that the registration was complete, and that the mortgage or charge was created by an instrument, identifying it, in my opinion you have to go to the instrument to see what was actually charged, there being nothing in the statute which says that when once registration has taken place the register shall be the evidence of the extent of the charge.”[footnoteRef:16] [16:  Fn.15 at 444-445. Charnely was applied by the Irish courts on virtually identical facts in Re Valley Ice Cream (Ireland) Ltd. Unreported, High Court, McCracken J.,22nd July 1998. ] 

In Ree: Shannonside Holdings Ltd,[footnoteRef:17] the Irish courts considered a variation on this theme. There the particulars of registration stated that the charge in question secured a loan of IR£200,000., Iin reality the charge was expressed as securing all sums owed by the company to its creditor. Costello J. held that once a certificate of registration has been issued, the court must hold that the charge has been properly registered and is enforceable in accordance with its terms. Most recently, Laffoy J. has confirmed that the same sort of reasoning will be applied where the date of creation of the charge is entered incorrectly on the Form C1. [footnoteRef:18]   [17:  Unreported, High Court, Costello J., 20th May 1993, following Re: Mechanisations (Eaglescliff) Ltd [1966] 1 Ch. 20. ]  [18:  Re: Investment Options and Solutions Ltd [2010] IEHC 107. ] 

The impact of these judgments on the legislative policy behind the charge register has been highlighted by McCormack who notes that the certificate “must be understood as certifying the due registration of all the charges created by the instrument” and … “the fact that the register was defective and misleading to a potential creditor of the company [will] not sway the court.”[footnoteRef:19] While the certificate has the effect of providing certainty to secured creditors that they will not find their charge void as a result of an error in the registration process, it also has the effect of preventing third parties from relying on the accuracy of the information contained in the register. In doing so, the certificate undermines the very rationale for creating the company charge register in the first place which was to provide information about prior incumbrances to third parties dealing with the company.  [19:  G McCormack, Registration of Company Charges, 3rd .edn. (Bristol: Jordans, 2009), 215.] 

The second category of case in which section 104 is significant concern situations in which there has been a procedural irregularity in delivering the particulars and/or registering the charge. The major Irish example in this category is the decision in Lombard & Ulster Banking Ireland Ltd v Amurec Ltd.[footnoteRef:20] In that caseThere, a charge was created over the company’s property in November 1972. Post-completion, a dispute broke out between the parties about the payment of stamp duty on the charge documents and, owing to this dispute and an oversight on the part of the chargee’s solicitor, the charge was not registered within 21 days. The charge documents had been left undated at their execution and when it was discovered, in March 1974, that the charge had not been registered in time, the position was regularised by dating the charge document 22nd March 1974 and presenting particulars bearing that date for registration. The particulars were accepted by the Registrar and a certificate of registration was duly issued. The court held, albeit somewhat reluctantly, that the certificate had to be accepted as conclusive evidence that the charge had been properly registered. The same outcome was reached on similar facts by the English courts in In rRe: CL Nye Ltd.[footnoteRef:21] [20:  [1976-1977] I.L.R.M. 222, hereafter ‘Amurec’. See also Re: Yolland, Husson and Birkett Ltd [1908] 1 Ch. 152; Re: Eric Holmes (Property) Ltd [1965] 1 Ch. 1052.]  [21:  [1971] 1 Ch. 442. ] 

A similar irregularity can arise where a charge is registered late on foot of a court order. Section 106 of the 1963 Act provides the High Court with a jurisdiction to order rectification of the register or to permit the registration of a charge outside the normal 21 day period for registration. In Exeter Trust Ltd v Screenways Ltd[footnoteRef:22] and Ali v Top Marques Car Rental Ltd[footnoteRef:23] the English Courts explored situations in which certificates of registration were issued on foot of conditional court orders made under the equivalent provisions then in force in England and Wales. In Exeter Trust an application was made for an order extending the time to deliver particulars. At first instance the application succeeded and particulars of the charge were immediately sent for registration. After the certificate of registration had been issued, the this decision was overturned by the Court of Appeal on the basis that, unbeknownst to the first instance court, a voluntary winding-up of the company had already commenced on the date of the application. Nouse L.J., giving judgment for the full court, went on to hold that the charge was validly registered on foot of the certificate notwithstanding the fact that no order extending the time for registration should ever have been issued.  [22:  [1991] B.C.L.C. 888, hereafter ‘Exeter Trust’.]  [23:  [2006] EWHC 109 (Ch), hereafter ‘Top Marques’. ] 

[bookmark: _GoBack]In Top Marques a similar set of facts presented itself. There, an extension of time was sought at a point where the company was already in administration. In line with long standing English practice, the order for extension of time was made in what is known as ‘Re: Charles’ form. [footnoteRef:24] This meant that the extension of the time for registration was granted subject to a 14 day stay to allow other creditors to be heard and to argue that the court should not grant the application. A Re: Charles order requires that the applicant give an undertaking to submit to the jurisdiction of the cCourt and to abide by any order made at the end of the 14 day period. As a result of an administrative error the particulars were delivered and a certificate of registration was issued before the expiry of the 14 day period. At the subsequent hearing counsel for the administrator argued that no extension of time should be granted because the company was hopelessly insolvent. The court held that the terms of the initial order constituted an implicit direction to the Registrar not to issue a certificate of registration until the expiry of the 14 day time limit.; Hhowever, having regard to the conclusive nature of the certificate, the court held that it was ‘constrained to the view’ that once the certificate had in fact been issued it was beyond recall and that the court had no option but to hold that the charge had been properly registered.  [24:  See Re Charles (LH) & Co Ltd [1935] W.N. 15.] 

A slightly different conclusion appears to have been reached by the Irish High Court in Re: Telford Motors Ltd.[footnoteRef:25] There, as in Top Marques, an order extending time was made subject to the condition that the charge would not be registered for a period of 21 days in order to permit any other party to apply to court for a variation or cancellation of the order. Particulars of the charge were lodged with the Registrar prior to the expiration of this time period. In a subsequent application for directions made by the liquidator under section 216 of the 1963 Act, Hamilton J. (as he then was) held that to allow the late registration to stand would result in the court’s initial order being reduced to an “empty formula”. While the result in this case is out of line with the other authorities considered above, it should be noted that the judgment in Telford Motors does not specifically consider the effect of the certificate. It is not clear whether a certificate was issued in that case, or, if so, whether the certificate was relied on in argument before the court.  [25:  Unreported, High Court, Hamilton J., 27th January 1978.] 

The third area in which the certificate of registration has played a significant role in the decided case law relates to judicial review of the Registrar’s decision to issue a certificate. The effect of the certificate in that context was explored by the Court of Appeal in R v Registrar of Companies, ex parte Central Bank of India.[footnoteRef:26] There particulars had been submitted to the Registrar in draft form on the 29th February 1984. The Registrar took the view that the particulars were unsatisfactory and returned in them on 23rd March 1984. After some discussions with the representatives of the secured creditor, it was agreed (apparently in line with the Registrar’s normal operating practice at the time) that the a revised set of particulars could be submitted and that, provided they proved satisfactory, the Registrar would treat the revised particulars as though they had been submitted on 29th February 1984. On 29th March 1984 revised particulars were delivered and a certificate was issued in the normal way recording that the charge had been registered on 29th February 1984.  [26:  [1986] 1 Q.B. 1114, hereafter ‘Central Bank of India’.] 

As a first step to challenging the validity of the charge, the applicant sought judicial review to quash the Registrar’s decision to register the charge and issue the certificate. Certiorari was sought on the basis that the Registrar had exceeded his jurisdiction in registering a charge whose particulars had been delivered outside the permitted period; , that the certificate itself contained an error on the face of the record in that the particulars delivered on the 29th February 1984 were not in fact the particulars required by the legislation; and finally that there had been a breach of fair procedures in that the Registrar had not afforded the applicant or any other creditor an opportunity to be heard prior to issuing the certificate. At first instance , the High Court held that, by accepting the amended particulars, the Registrar had exceeded his statutory authority and quashed the certificate. The Court of Appeal accepted that in principle the Registrar’s decision to issue a certificate is susceptible to judicial review.; Hhowever it went on to hold that the effect of the certificate is to place a restriction on the evidence which the applicant can adduce before the courts in relation to the registration process. On these grounds, the Court of Appeal held that the application for judicial review was bound to fail because the certificate was the only admissible evidence which could be laid before the court as to the compliance of the Registrar with the requirements of the Acts. 
In his judgment Lawton L.J. noted that counsel for the registrar had accepted that there were three possible limits on this principle: (a) that there might be a role for judicial review where a certificate has been obtained by fraud; (b) that since the Companies Acts in the United Kingdom do not bind the Crown, the Attorney General for England and Wales would be in a position to seek judicial review of a certificate of registration and (c) a chargee who failed to disclose pertinent information to the Registrar might find himself estopped from relying on the certificate in other proceedings  against private parties. 
The scope of the fraud exception has not been judicially explored in the subsequent Irish or English case law but it is likely to be confined to a very narrow class of cases. As long ago as 1804, Lord Eldon pointed out that the courts have “never ventured to lay down, as a general proposition, what shall constitute fraud”.;[footnoteRef:27] In Sun Tai Ltd v Attorney General for Hong Kong the Privy Council suggested that a “mortgagee who knowingly applied for and obtained a certificate … falsely affirming or implying in [the particulars] that his charge was created within the time limit would be liable to have his certificate set aside by the court on the ground of fraud.”[footnoteRef:28] Thus it seems that fraud in the company charge context requires, as elsewhere,[footnoteRef:29] evidence of the presence of a fraudulent state of mind. Such a state of mind  isin characterised by knowledge that a statement is untrue or recklessness as to its truth and the existence of such a state of mind must be distinctly pleaded and proved.[footnoteRef:30] In the vast majority of cases it is likely to be difficult to prove the existence of such a state of mind. Furthermore in suggesting the existence of a fraud exception, Lawton L.J. did not explain how fraud could be proved in light of the court’s central finding that the only admissible evidence as to compliance with the requirements of the Companies Acts is the certificate  of registration itself.  [27:  Mortlock v Buller (1804) 10 Ves. Jun. 292, 306.]  [28:  Sun Tai Ltd v Attorney General for Hong Kong [1987] 1 W.L.R. 948 (PC), 953.]  [29:  See Derry v Peake (1888) 14 App. Cas. 337 especially the remarks of Lord Halsbury L.C. at 344. See also Forshall and Fine Arts Collections Ltd v Walsh, unreported, High Court, Shanley J. 18th June 1997; Ennis v Butterly [1997] I.L.R.M. 28. ]  [30:  Lazarus Estates Ltd v Beasley [1956] 1 Q.B. 702, 712.] 

The second exception suggested in Central Bank of India cannot have any application in Ireland since the State is bound by its own enactments under Article 5 of the Constitution and thus needs no fuarther elaboration here.[footnoteRef:31] The third exception, supposedly based on estoppel, has never been judicially explored since Central Bank of India. According to Lawton L.J. the exception would operate in the following circumstances: “if … a chargee fails to disclose facts which might have led the registrar not to register a charge, he may find in a dispute with an unsecured creditor that he is estopped from relying on the charge.”[footnoteRef:32] The content of this exception is difficult to state with certainty. To begin with, Lawton L.J.’s reference to a chargee failing to give information to the registrar, while clearly informed by the facts of Central Bank of India itself, does not sit well with the structure of Part IV of the 1963 Act which does not oblige the chargee to supply any information to the Registrar. If the chargee is not under a positive duty to supply information to the Registrar, it is not clear why a failure on his behalf to do so should have any legal consequences whatsoever.  [31:  Byrne v Ireland [1972] I.R. 241.]  [32:  Central Bank of India (fn. 23), 1170.] 

The reference to a dispute with an unsecured creditor is similarly puzzling. It is unclear whether Lawton L.J. was concerned with a situation in which an unsecured creditor had in fact checked the register in advance of lending to the company or whether he thought that the exception would be generally applicable to unsecured creditors at large. If the former is the case, then the estoppel exception can only apply in the tiny number of cases where such checks are actually made; if the latter, it is not clear how an unsecured creditor would be affected by an error or omission in the particulars supplied by to the Registrar. The other difficulty is that even if an unsecured creditor could be misled by a secured party’s omission in supplying particulars to the Registrar, it is by no means clear how that would have a detrimental effect on the unsecured creditor’s rights, since such a creditor has no proprietary interest in the company’s property.  In summary, the impact of Central Bank of India is to narrow, almost to vanishing point, the prospects of successfully seeking judicial review of the issuing of a certificate of registration once that certificate has come into being.
III. Conclusive Evidence Provisions and the Separation of Powers
The previous section summarised the nature and effect of the certificate of registration. Beginning with the publication of Patrick Ussher’s text book on company law in 1986, a number of commentators have suggested that the conclusive nature of the certificate may be susceptible to challenge on constitutional grounds.[footnoteRef:33] Although this suggestion has been raised in a number of commentaries on Irish company law, the existing literature lacks a systematic and detailed analysis of this claim. In particular, the existing discussion of section 104’s constitutionality have tended to give undue prominence to discussions of Maher v Attorney Genera[footnoteRef:34]l and have failed to consider the separation of the legislative and judicial powers in the civil, as well as the criminal, sphere. t This section aims to fill that gap and will argue that there are good grounds for suggesting that section 104 is unconstitutional.  [33:  Ussher, Company Law, 469; see also L. McCann and T. Courtney (eds.), Companies Acts 1963-2012 221. Courtney has raised the possibility of an analogous challenge to the conclusive effect accorded to the a company’s certificate of incorporation under s.5(4) Companies Act 1983, though he dismisses such a challenge as unlikely to succeed, a view which will be considered in detail below. See T. Courtney, Law of Companies, 3rd. edn.  (Dublin: Bloomsbury Professional, 2012), para. 4.018–4.019. ]  [34:  [1971] I.R. 217 (hereinafter ‘Maher’). ] 

The starting point for any discussions onf the constitutionality of section 104 is the well-known decision of the Supreme Court in Maher v Attorney General.[footnoteRef:35] That case concerned a criminal prosecution for driving while under the influence of alcohol contrary to the provisions of the Road Traffic Act 1961. The Road Traffic Act 1968 provided for a system to test samples of blood and urine taken from persons suspected of driving while having a level of alcohol in their blood or urine which exceeded the statutory limits imposed by the 1961 Act. Section 43 provided for the testing of such samples by the Medical Bureau of Road Safety, while section 44(3) provided that a certificate, given by an authorised officer of the Bureau, was to be treated as conclusive evidence of the amount of alcohol present in an accused person’s blood at the time when the relevant blood sample was taken.  [35: ] 

The Supreme Court held that the effect of the section would to be to prevent a District Court judge from forming any other view of a vital ingredient of the prosecution’s case than that set out in the certificate. Since Article 38.2 of the Constitution provides that trial of criminal offences is the exclusive domain of the judiciary, such a constraint onf the capacity of a trier of fact to form his or her own judgment on a core ingredient of a criminal charge amounted to an impermissible trespass on the judicial power. Both Ussher[footnoteRef:36] and Courtney[footnoteRef:37] have correctly pointed out that Maher is not directly relevant to the construction of section 104 because the Supreme Court based its reasoning primarily on Article 38 of the Constitution and thus confining the principle in Maher is confined to the criminal sphere. Courtney and Ussher both go on to point out that Article 37 of the Constitution permits the exercise of judicial functions, in non-criminal matters, by persons who are duly authorised by law to carry on such functions but are not judges. They thus conclude that in issuing a certificate under section 104, the Registrar is exercising a constitutionally permissible delegated judicial power. [36:  Ussher Company Law, 436 at note 79.]  [37:  Courtney (fn.33), 166] 

This argument, while superficially convincing, fails to take account of the courts’ later development of the case law in this area. In State (McEldowney)v Kelleher,[footnoteRef:38] the applicant had sought a permit from a Garda Chief Superintendent for the holding of a public collection of funds under the provisions of the Street and House to House Collections Act 1962 (‘the 1962 Act’). The application was refused by the Chief Superintendent purportedly in accordance with section 9(b) of the 1962 Act which required the refusal of an application where the officer concerned was of the opinion that the proceeds of the contemplated collection would be used, inter alia, for the benefit of an organisation membership of which is unlawful. The applicant sought to appeal this refusal to the District Court under section 13 of the 1962 Act. The appeal was unsuccessful because section 13(4) required the cCourt to dismiss an appeal on receipt of sworn evidence from a member of An Garda Síochána, not below the rank of Inspector, to the effect that he had reasonable grounds for believing that the proceeds of the collection would be used for the benefit of an unlawful organisation. Section 13(4) only applied to the grounds of refusal contained in section 9(b). The District Court had full power to hear appeals on the other grounds of refusal of a licence set out in other sections of the 1962 Act.  [38:  [1983] 1 I.R. 289 (hereinafter ‘McEldowney’).] 

The applicant sought judicial review of the decision of the learned District Court judge to dismiss his appeal. In the High Court, Costello J. (as he then was) held that section 13(4) did not amount to a legislative interference in the powers of the judiciary. He held that Maher and the earlier decision of the Supreme Court in Buckley and ors (Sinn Féin) v Attorney General[footnoteRef:39] could be distinguished because the effect of the statute was not to deprive the court of a jurisdiction which it was constitutionally obliged to exercise and , nor was it to interfere with the adjudication of pending litigation. Instead, according to Costello J., the effect of section 13(4) was to render the issue of whether the proceeds of a particular collection were likely to be used to support an unlawful organisation non-justiciable by the District Court when hearing appeals under the 1962 Act.[footnoteRef:40]  [39:  [1950] I.R. 67 (hereinafter ‘Buckley’).]  [40:  Maher (fn.34), 295.] 

On appeal to the Supreme Court, section 13(4) was declared unconstitutional. Delivering the single judgment of the court, Walsh J. began by noting that Article 34 of the Constitution requires that justice be administereddone in courts by judges appointed in accordance with the Constitution save where Article 37 of the Constitution applies and “limited functions and powers of a judicial nature” are delegated to another body. He went on to point out that provided Article 37 is not engaged, the separation of powers enshrined in Article 6 of the Constitution gives the judicial branch the sole and exclusive right to determine justiciable controversies once the jurisdiction of the courts has been invoked. 
The key question for decision in McEldowney, was, therefore, whether the statutory provision concerned had the effect of creating a justiciable controversy or not. Walsh J. made it clear that once a justiciable controversy has arisen for decision, the legislature may not interfere with the judiciary in their disposition of the controversy, citing as examples Buckley, in which the contested statute[footnoteRef:41] purported to adjourned proceedings pending before the High Court at the date of its passage, and State (C) v Minister for Justice[footnoteRef:42] in which the impugned legislation[footnoteRef:43] purported to permit the Minister for Justice to intervene in order to adjourn a preliminary investigation where an accused person was of unsound mind.  [41:  Sinn Féin Funds Act 1947.]  [42:  [1967] I.R. 106.]  [43:  Section 30 Lunatic Asylums (Ireland) Act 1875.] 

In deciding that the McEldowney appeal did in fact involve a justiciable controversy, Walsh J. pointed to two factors. First he noted that the statute expressly provided for a right of appeal to the District Court and gave that court the power to make directions to the Chief Superintendent about the granting or withholding of collection licences. Walsh J. pointed out that had the Oireachtas wished to deprive the District Court of appellate jurisdiction in respect of section 9(2), it could have done so by express provision. The second factor pointing to the existence of a justiciable controversy was the fact that the statute clearly envisaged that the District Court would hear applications relating to appeals under section 9(2). Walsh J. pointed out that under the terms of the statute, the District Court would have full jurisdiction to hear an appeal in a section 9(2) case if no evidence were in fact adduced by an appropriate member of An Garda Síochána and that there was no restriction on the right of the parties to the proceedings before the District Court to call and cross-examine witnesses other than the Garda evidence.
The McEldowney decision was subsequently applied by the High Court in Cashman v Clifford[footnoteRef:44] when considering a provision of the Betting Act 1931 which purported to restrict confine the range of persons who could be heard and permitted to adduce evidence in an appeal to the District Court against a refusal by a Superintendent of An Garda Síochána to register a premises as being a suitable place to operate a bookmaking office. Barron J. held that the proceedings before the District Court were not purely administrative in nature and that there was a lis before the court. Barron J. declined to declare the legislation unconstitutional, opting instead to sever the offending words and interpret the section 13(5)(a) of the 1931 Act as though it contained no restriction on the right of the District Court to hear evidence and submissions from interested parties.  [44:  [1989] I.R. 121	] 

In Fitzgerald v Director of Public Prosecutions,[footnoteRef:45] the Supreme Court applied the principles developed in Buckley, Maher and McEldowney to determine whether section 4 of the Summary Jurisdiction Act 1857 (‘the 1857 Act’) had survived the enactment of the Constitution. The section provides that a District Court judge may decline to state a case for the opinion of the High Court where he or she is of the opinion that the application is frivolous. The section goes on to provide that the District Judge shall not refuse to state a case on this ground where the application is made by the Attorney General. The background to the case involved a charge of driving a mechanically propelled vehicle in a public place while under the influence of alcohol. The charge was dismissed following a hearing before the District Court. The prosecution subsequently applied to the District Court judge to state a case to the High Court as to whether he had been correct in law to dismiss the charge. Before the case stated had been signed by the judge, the accused issued High Court proceedings seeking an order of prohibition to prevent the Director of Public Prosecutions from presenting the case stated for the signature of the District Court judge.  [45:  [2003] 3 I.R. 247 (hereinafter ‘Fitzgerald’).] 

The High Court granted a declaration that the proviso to section 4 was unconstitutional but this decision was successfully appealed to the Supreme Court. Giving the judgment of the court on the constitutional point, Keane C.J. identified “the criminal issue as to whether the defendant respondent was guilty of an offence”[footnoteRef:46] as the justiciable issue with which the District Court was seised. According to Keane C.J. the effect of the provisio to section 4 is simply to permit the State’s law officers to obtain a ruling from the High Court where they are dissatisfied with the District Court’s determination of a point of law. On this basis he distinguished the case from McEldowney noting that there the Oireachtas had created an issue for judicial determination and then had in effect “directed the court to decide the issue in a particular manner where evidence of a specific nature was given”.[footnoteRef:47] In a concurring opinion, which largely focused on other aspects of the appeal, Hardiman J. pointed out that notwithstanding the proviso, it would be open to the District Court judge to decline to state a case which was based purely on factual matters. Indeed, given that the rest of Hardiman J.’s judgment makes it clear that it is a sine qua non of a valid case stated that there be an issue of law for determination by the High Court. It is therefore suggested that section 4 of the 1851 Act does not have the effect of predetermining the District Court’s decision whether or not to state a case. [46:  Fn.45 at 257.]  [47:  Fn.45..] 

The above examination of case law on the administration of justice establishes that there are two separate constitutional limits imposed on the legislature when it acts in respect of the judicial sphere. First, the legislature may not delegate power to determine whether an essential ingredient of a criminal charge has been proven to a non-judicial body. This limitation follows from Article 38 of the Constitution as interpreted by Maher. Second, the legislature may not direct the courts as to their disposition of any judicial controversy by means of confining the range of admissible evidence to a single statement which is deemed to be conclusive of any matter which is essential to deciding the question at stake. This follows from the separation of powers established in Articles 6 and 34(1) of the Constitution as interpreted in Buckley, McEldowney and the subsequent cases considered above. This second limit is of general application to both the civil and criminal spheres. 
IV. The Constitutionality of Section 104
This section will consider the constitutionality of section 104 in light of the constitutional case law considered in the previous section. It will argue that the conclusive effect of section 104 as it is currently understood may well be unconstitutional. It will suggest that, at very least, the judiciary in Ireland ought to re-examine their interpretation of the existing legislation in light of the Constitution.
The provisions of Part IV of the Companies Act 1963 may be of importance in a range of judicial controversies. The validity of a charge and the extent to which it is enforceable against third parties may arise for decision in many different circumstances. Two examples will suffice to make the point. First, – tthe validity of a charge will have important consequences for how any liquidator appointed to a company discharges his functions. If there is doubt about the validity of a charge, a liquidator may have recourse to the High Court for directions on how to proceed.[footnoteRef:48]Second, in an action for specific performance of a sale of land which is allegedly the subject of a charge the validity of that charge may be an essential factor in determining whether the plaintiff is entitled to the relief sought.[footnoteRef:49] In both cases, the court would have to determine whether a charge was void as against a liquidator or creditor of the company in accordance with section 99(2) of the 1963 Act. [48:  See s.280 Companies Act 1963 which confers general jurisdiction on the High Court to “determine any question arising in the winding up of a company”. A similar point could be made in respect of a receiver who may require directions as to the proper disposition of assets which are subject to a floating charge. See ss.98 and 316 Companies Act 1963. ]  [49:  A court will not grant specific performance of a contract for the sale of land where to do so would have the effect of forcing the purchaser to accept bad title. See Larkin v Lord Rosse (1846) 10 I.R.. Eq. R. 70. For a general overview of the defences to specific performance in this context see J. Wylie and U Woods, Irish Conveyancing Law 3rd.. edn, (Dublin: Bloomsbury Professional, 2006), para. 13.53. ] 

Second, the combined effect of section 99(2) and section 104 may also form an essential ingredient in litigation concerning the making of a demand for payment. As noted above, where particulars of a charge have not been sent for registration, any outstanding sum secured by the charge becomes immediately repayable. While there is no recorded example of this fact pattern in the case law, it is certainly possible to imagine a situation in which a creditor would demand immediate repayment of its loan on discovering a potential problem with the registration of its charge. Indeed, the statutory acceleration of the repayment obligation contained in section 99(2) seems to be designed to enable a creditor to take this precise course of action.[footnoteRef:50]  [50:  See George Gretton, “Registration of Company Charges” (2002) 6 Edinburgh Law Review 146.] 

One mechanism for enforcing such a demand, in the event the company failed to comply with it, would be to issue a ‘21 day demand’ under section 214 of the Companies Act 1963. This could then be followed by a petition to have the company wound up under section 213(e) on the basis that the company would be deemed unable to pay its debts if repayment was not made within 21 days of service of the demand.[footnoteRef:51] A central issue in the hearing of such a petition would be whether the charge concerned had been properly registered. If the charge was correctly registered, the creditor in question could not rely on the accelerating effect of section 99(2) of the 1963 Act and the company would be entitled to have the winding up petition dismissed on the basis that the payment demanded of it was not due and owing at the date of service of the 21 day demand.[footnoteRef:52] In such a case, on the present understanding of section 104, a certificate of registration would be entirely dispositive of the proceedings. Regardless of whether or not the charge was, as a matter of fact, properly registered, the court would be obliged to hold that the debt was due and owing with .  [51:  For a detailed discussion of this process see Courtney, Law of Companies, para. 23.071-23.078.  ]  [52:  See RePageboy Couriers [1983] I.L.R.M. 510 and Stonegate Securities v Gregory [1980] 1 All. E.R. 241 as adopted by the Supreme Court in Re WMG (Toughening) Ltd  (No.2) [2003] 1 I.R. 389; see also Re Silverhold Ltd [2010] IEHC 111.  ] 

A third example of the certificate of registration operating as an interference with the power of the courts to decide matters within their own jurisdiction is to be found within Part IV of the Companies Act itself. As set out in Part II above, section 106(1) of the 1963 Act confers jurisdiction on the High Court to order rectification of the register of company charges and to allow late registration of a charge in certain circumstances. The wording of the section is worth setting out in full:
“106.—(1) The court, on being satisfied that the omission to register a charge within the time required by this Act or that the omission or mis-statement of any particular with respect to any such charge or in a memorandum of satisfaction was accidental, or due to inadvertence or to some other sufficient cause, or is not of a nature to prejudice the position of creditors or shareholders of the company, or that on other grounds it is just and equitable to grant relief, may, on the application of the company or any person interested, and on such terms and conditions as seem to the court just and expedient, order that the time for registration shall be extended, or, as the case may be, that the omission or mis-statement shall be rectified.”[footnoteRef:53] [53:  Section 2(1) Companies Act 1963 states that the term “the Court” when used in the companies’ legislation refers to the High Court.  ] 

It is apparent from the wording of the section that the cCourt cannot make any order under the section unless there has been either (a) an omission to register within the 21 day period, or, (b) a misstatement in the particulars delivered to the Registrar. The words “being satisfied” must surely indicate that it is for the cCourt itself, and not any other body, to decide whether the necessary threshold for the making of an order has been reached in any given case. If this view is correct, then it is suggested that the section 104 certificate cannot, in light of the principle developed in Buckley and McEldowney operate so as to constrain the range of evidence to which the cCourt can look at when reaching a decision on an application for relief under section 106.
The final example relates to judicial review proceedings of the Registrar’s decision to issue a certificate of registration. Jurisdiction to conduct judicial review proceedings is an aspect of the full original jurisdiction expressly conferred on the High Court by Article 34 of the Constitution.[footnoteRef:54] It would seem unarguable that McEldowney would not permit the certificate of registration to tie the hands of a High Court judge hearing judicial review proceedings in the manner which occurred in England in Central Bank of India. As Hogan and Gwynn Morgan put it, “[e]ither the “conclusive evidence” does not preclude judicial review, or should it do so, it is unconstitutional as inconsistent with the High Court’s jurisdiction under Art 34.3.1º”[footnoteRef:55]    [54:  Tormey v Ireland [1985] I.R. 289, 297-298.]  [55:  G. Hogan and D. Gwynn Morgan, Administrative Law in Ireland, 4th. edn. (Dublin: Roundhall, 2010), para. 11-79. ] 

The above examples demonstrate that the issuing of a conclusive certificate of registration cannot be regarded as a minor administrative act which simplye provides comfort to a chargee that his charge will not be rendered invalid by operation of section 99. Rather, the hypothetical scenarios, and indeed the actual judicial review proceedings discussed in the previous paragraphs, demonstrate that the effect of the certificate of registration (as it is currently understood) is to require judges to resolve matters of controversy between parties to litigation in a particular manner. It is difficult to see how a court could distinguish section 104 from the legislative provisions struck down in the McEldowney line of cases set out above. 
In order to reach the conclusion that section 104 is incompatible with the Constitution, it is necessary to consider whether it is possible for the judiciary to interpret the section in a manner which resolves the constitutional objection. Before considering this point, however, it is worth examining a claim made by Courtney to the effect that a similar ‘conclusive evidence’ provision, found in section 5(4) of the Companies (Amendment) Act 1983 (‘the 1983 Act’) is compatible with the Constitution. Section 5 of the 1983 Act requires the Registrar of Companies to issue a certificate of incorporation to companies on their formation. Section 5(4) states that this certificate “shall be conclusive evidence that” (a) the statutory requirements for the incorporation of the company have been met[footnoteRef:56] and (b) that the company in question is a public limited company if the certificate contains a statement to this effect. Since the question of whether or not a particular company was validly incorporated might give rise to matters of justiciable controversy, section 5(4) clearly raises similar constitutional issues to those encountered with section 104.[footnoteRef:57]  [56:  For an overview of these requirements see Courtney Law of Companies, para. 2.017-2.033 and para. 29.007-29.018.]  [57:  While this statement is correct as matter of purely Irish law it is worth noting that s.5(4) of the 1983 Act forms a part of the State’s implementation of Council Directive 68/151/EEC of March 9th 1968 [1968] OJ L 65/8. The courts are therefore obliged by EU law to interpret section 5(4) in light of the State’s obligation to give effect to the directive. See Marleasing SA v La Comercial Internacional de Alimentacion SA C-106/89; [1990] ECR I-4135. In the present analysis, nothing turns on this point and the Directive will not be further considered here. ] 

Courtney argues that in issuing a certificate of incorporation, the Registrar of Companies is acting in a quasi-judicial manner in accordance with Article 37 of the Constitution. In civil cases, according to Courtney, “the question of whether a company has validly been incorporated in accordance with the Companies Acts is a question which may constitutionally be left to the determination of the registrar, whose decision will be final and binding.”[footnoteRef:58] [58:  Courtney, fn. 32 at para. 4.020. ] 

Article 37.1 of the Constitution creates an exception to the general principle, established in Article 34.1, that the administration of justice must take place in the courts and before judges. The exception is stated in broad terms:
“Nothing in this Constitution shall operate to invalidate the exercise of limited functions and powers of a judicial nature, in matters other than criminal matters, by any person or body of persons duly authorised by law to exercise such functions and powers, notwithstanding that such person or such body of persons is not a judge or a court appointed or established as such under this Constitution.”
The first difficulty with Courtney’s argument relates to the application of Article 37 itself. For Article 37 to have any application to section 104, the Registrar of Companies must be exercising powers of a judicial nature when issuing a certificate under the section. The courts have not definitively settled the scope of the phrase “powers of a judicial nature”. Hogan and White[footnoteRef:59] suggest that the Article 37 creates an intermediary category in the scheme of constitutional? justice which sits somewhere between a full scale “administration of justice” which is reserved to the courts by Article 34.1 and a power for an administrative body “by its determination within jurisdiction to impose liabilities and affect rights”.[footnoteRef:60]  [59:  G. Hogan and G. Whyte, J.M. Kelly: The Irish Constitution 4th. edn., (Dublin: Tottel, 2003), para. 6.1.15.]  [60:  Foley v Irish Land Commission [1952] 1 I.R. 118, 157.] 

A resolution of the boundary lines between administrative action and the exercise of judicial power is beyond the scope of this article.; Hhowever, it must be said that the existing authorities do not provide much support for Courtney’s contention that the Registrar of Companies exercises judicial power when issuing certificates. Arguably the closest the courts have come to defining the “judicial powers” is the well-known five part test set out by Kenny J. in McDonald v Bord na gCon (No. 2)[footnoteRef:61] as it has subsequently been interpreted by the Supreme Court in Goodman v Hamilton (No.1)[footnoteRef:62] and Keady v Commissioner of An Garda Síochána.[footnoteRef:63] Those tests suggest that an essential ingredient of the exercise of judicial power is the existence of a dispute or contest between competing parties which is resolved by an adjudicative body.  [61:  [1965] I.R. 217 at 230-231.]  [62:  [1992] 2 I.R. 542. ]  [63:  [1992] 2 I.R. 197.] 

The role of the Registrar in issuing certificates of registration does not involve a dispute between parties or an adjudication of the rights of any person. Instead it involves the issuing of a document which may have consequences for a future determination of the rights and liabilities of the chargee, the company and the company’s other creditors at a later date. Since, in normal circumstances at least, there will be neither a dispute in being nor a determination of that dispute at the time when the Registrar issues the certificate of incorporation it is difficult to see how the Registrar can be said to be engaged in the administration of justice.  Furthermore, Part IV of the 1963 Act does not confer any type of deliberative function on the Rregistrar in relation to the registration of charges. Unlike the situation which obtained prior to the enactment of the 1963,[footnoteRef:64] the Registrar does not receive the charge document and, therefore, the Registrar has no means of verifying that the particulars supplied to it are correct. Part IV does not permit or require the Registrar to notify potentially affected parties about a pending registration, nor does it permit the Registrar to receive and consider submissions from such parties.[footnoteRef:65]It is therefore difficult to see how the Registrar, in issuing a certificate under section 104, can be said to be engaged in any type of decision making. The Registrar is simply carrying out a statutory function in which that office it has no discretion or adjudicative role of any kind.  [64:  See s.93(1) Companies (Consolidation) Act 1908.]  [65:  This should be contrasted with the role of the Registrar in relation to entries of satisfaction and release of the property from the charge under section 105 of the Companies Act 1963. ] 

The position of the Registrar in issuing a certificate of registration under section 104 should also be contrasted with the role of the Registrar in issuing a certificate of incorporation under section 5 of the 1983 Act. The Companies Acts 1963-2012 confer extensive decision making power on the Registrar of Companies in determining whether an application to incorporate a company will be accepted. Thus the Registrar may, for example, refuse an application for incorporation on the grounds that it does not appear likely to the Registrar that the company will carry on an activity in the State. The Acts provide for the making of a statutory declaration by the company’s promoters, the prospective secretary of the company, or a solicitor engaged in its formation to aid the Registrar in determining whether or not a particular application has met this requirement.[footnoteRef:66]  [66:  Section 42(2) Companies (Amendment) (No. 2) Act 1999.] 

Having rejected Courtney’s suggestion in relation to Article 37, attention can now be refocused on whether it is possible to interpret section 104, in accordance with the ‘double construction’ rule,[footnoteRef:67] in a manner which would be compatible with the judicial power as envisaged in McEldowney and related cases. It has previously been argued elsewhere that it would be open to the courts to re-evaluate the existing case law surrounding the conclusive effect of the certificate of registration.[footnoteRef:68] Such a re-interpretation would have the effect of confining the effect of the certificate to actions taken by the Rregistrar. That is to say the certificate would be conclusive evidence that the Rregistrar had performed his duty correctly in entering the particulars of the charge delivered to him onto the register. It would not have the effect of protecting a charge in from invalidity where erroneous particulars had been delivered to the Registrar in cases such as Charnley.[footnoteRef:69] Such a reinterpretation would make it far less likely as a factual matter that litigation surrounding the constitutional effect of the certificate would emerge. It is suggested that this reinterpretation, while attractive, would not solve the constitutional difficulty which is focused on the very concept of legislatively imposed conclusive evidence itself rather than its application in particular circumstances.  [67:  See generally,  D. Dodd, Statutory Interpretation in Ireland (Dublin: Bloomsbury, 2007), 300-304.]  [68:  Noel McGrath, “The Certificate of Registration and the Company Charge Register” (2013) 36 Dublin University Law Journal. 35. ]  [69:  Charnley fn.14. ] 

V. The European Convention on Human Rights 
The previous section examined the possibility of constitutional challenge to section 104 of the 1963 Act. This section will consider the compatibility of that section with the European Convention on Human Rights and Fundamental Freedoms (“the Convention”). The application of the ECHR to the company charge register was extensively discussed in England during the reform process leading up to the enactment of the Companies Act 2006 (UK). In a consultation paper issued in 2001, the Company Law Review Steering Group suggested that the sanction of invalidity against a liquidator and other creditors of the company might violate Article 1 of the First Optional Protocol to the Convention which protects the right to the peaceful enjoyment of property.[footnoteRef:70] This suggestion has been deprecated in the later literature. In its review of English charge registration, the Law Commission of England and Wales argued that the sanction of invalidity did not breach the Article 1 of Protocol 1 because it only affects the validity of the charge against third parties in limited circumstances.[footnoteRef:71] De Lacy has also argued that the prospects for a successful Article 1 challenge to the current regime are limited since the sanction of invalidity is necessary and proportionate to the legitimate goal of encouraging compliance with the requirement to register company charges.[footnoteRef:72] In light of the decision of the House of Lords in Wilson v First County Trust Ltd (No. 2)[footnoteRef:73] there seems little doubt but that De Lacy and the Law Commission are correct in rejecting this suggestion.; however Tthis section will, however, consider the compatibility of the conclusive effect of the certificate of registration with Article 6 of the Convention, a question that has not been canvassed in the English literature on the subject.  [70:  Company Law Steering Group, Modern Company Law for a Competitive Economy (DTI, 2001), para. 12.16-12.19. ]  [71:  Law Commission of England and Wales, Registration of Security Interests: Company Charges and Property Other than Land (Consultation Paper 164, 2001), para. 3.41-3.43. ]  [72:  J. De Lacy, ‘Company Charge Avoidance and Human Rights’ [2004] Journal of Business Law 448.]  [73:  [2003] UKHL 40; [2004] 1 A.C. 816.] 

Article 6(1) of the Convention provides as follows:
“In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.”
Article 6(1) is the most litigated article of the Convention and the European Court of Human Rights (‘ECtHR’) has developed a substantial body of jurisprudence on its scope and effect in a wide variety of fact patterns.[footnoteRef:74] The applicability of Article 6 to proceedings in which the effect of section 104 might become important seems to be an entirely free of controversy. In its 1993 decision in Zander v Sweden[footnoteRef:75] the Ccourt confirmed the application of Article 6(1) to proceedings between private parties concerning title to real property thereby suggesting that litigation concerning the validity and enforcement of security interests is within the scope of Article 6.  [74:  A. Mowbray, Cases and Materials, and Commentary on the European Convention on Human Rights 3rd edn (Oxford: OUP, 20120, 344.]  [75:  (1993) 18 E.H.R.R. 175.] 

Any attempt to apply Article 6(1) of the Convention to section 104 of the 1963 Act would most likely be based on the decisions of the ECtHR in a series of cases arising from the operations of the Fair Employment Authority in Northern Ireland. The Fair Employment Authority (better known as the Fair Employment Commission) was established in 1976 under the Fair Employment (Northern Ireland ) Act 1976. The objective of the Commission was to promote the elimination of discrimination on political and religious grounds in employment matters. Under the Act, employment discrimination on the basis of actual or perceived religious or political grounds became unlawful. Where a claim of such discrimination was made the Commission had a power to seek mediation of the dispute, and, if mediation proved unsuccessful, to apply to the county court for an order for damages or injunctive relief in response to a discrimination claim. Later amendments to the legislation transferred the county court jurisdiction to the Fair Employment Tribunal. Section 42 of the Act provided a defence for any respondent against whom a discrimination claim was made by declaring that the provisions of the Act did not apply to an act done “for the purpose of safeguarding national security or of protecting public safety or public order”. Section 42(2) authorised the Secretary of State for Northern Ireland to issue a certificate that a contested Act had been done for such a purpose and further provided that such a certificate “shall be conclusive evidence that [the act complained of] was done” for a section 42 purpose. 
In Tinnelly & Sons Ltd & McElduff & ors v United Kingdom[footnoteRef:76] the ECtHR considered two applications arising from the Fair Employment (NI) Act 1976. In the first case the applicant company had tendered for certain demolition works at the Ballylumford power station. They had initially been told that their tender had been unsuccessful on cost grounds and that a Scottish firm had been awarded the contract. The Tinnelly company contacted the successful Scottish entity with a view to securing subcontract work. A meeting was arranged but was subsequently cancelled and the Tinnelly company learned from the Scottish contractor that it (Tinnelly) had been denied the contract as well as subcontracting work because the trade unions active in the power plant objected to working alongside persons whom they perceived as having a nationalist affiliation. The Fair Employment Commission agreed to open an investigation into an allegation that Tinnelly had been discrimintateddiscriminated against owing to the perceived Roman Catholic and nationalist sympathies of its workforce. The owners of the plant then applied to the Secretary of State for a section 42 certificate which was duly granted. The Fair Employment Commission sought certiorari of the issuance of that certificate in the Belfast High Court but the application failed for want of evidence of an improper motive when the High Court accepted that that the Secretary of State’s reasons for issuing the certificate were covered by public interest immunity.   [76:  (1999) 27 E.H.R.R. 24.] 

The second application concerned a contractor who had successfully obtained a contract to carry out certain construction works on a government building project in Omagh, Co. Tyrone. The applicants were subsequently refused clearance to carry out the works on the recommendation of the security services. No explanation was provided for this recommendation which the applicants believed arose from a case of mistaken identity. When proceedings for compensation were commenced before the Fair Employment Tribunal a section 42 certificate was duly issued by the Secretary of State which led to the withdrawal of the proceedings from the Tribunal. 
The European Commission of Human Rights (‘the Commission’) held that the Article 6 was applicable as the applications concerned private commercial activity, based on a contractual activity with a view to a profit, and was therefore a civil matter within the meaning of Article 6(1). The Commission held that the effect of section 42 was to “set up a form of immunity in respect of certain types of acts” [footnoteRef:77] and which therefore infringed on the applicants’ right of access to a fair hearing under the provisions of Article 6(1) of the Convention.  The Commission noted that in previous cases[footnoteRef:78] the ECtHR had held that the right of access to court under Article 6 is not absolute and that states enjoy a margin of appreciation when restricting access. The Commission held that the effect of section 42 certificates was to prevent the Fair Employment Tribunal from examining the central question at issue between the parties (i.e. whether the contracts in question were withheld for discriminatory reasons) and concluded that such restrictions were not justified on the grounds of safeguarding national security advanced by the Government of the United Kingdom.  [77:  Fn. 76 at [72]. ]  [78:  Fn.74 citing Al-Fayed v United Kingdom (1994) 18 E.H.R.R. 393 and Bellet v France (1996) Series A no 333.  ] 

The EtCHR in its judgment held that the effect of section 42 was to create a defence for a respondent when defending a claim of unlawful discrimination rather than a mechanism which defined the scope of an applicant’s right to protection from employment discrimination under the 1976 Act. It suggested that the impact of the issuing of a section 42 certificate was to prevent “a judicial determination of the merits of the applicants’ complaints”[footnoteRef:79] and held that the “right guaranteed to an applicant under Article 6 § 1 of the Convention to submit a dispute to a court or tribunal in order to have a determination of questions of both fact and law cannot be displaced by the ipse dixit of the executive.”[footnoteRef:80] Whilst the Court acknowledged the importance of the national security considerations raised by the Government of the United Kingdom, it held that these considerations were not sufficient to justify the extent of interference with the applicants’ Article 6 rights. The Ccourt noted that in other contexts, such as gender discrimination and race relations matters, the law of Northern Ireland provided for a means of challenge to the issuance of similar certificates on national security grounds albeit on a limited basis.[footnoteRef:81] Accordingly, the Ccourt concluded that the applicant had established a breach of Article 6(1) of the Convention. The ECtHR reached similar conclusions in two subsequent cases against the United Kingdom regarding similar “conclusive evidence” provisions in various aspects of Northern Ireland’s employment laws.[footnoteRef:82] [79:  Fn.76 at¸[76].]  [80:  Fn.76 at¸[77].]  [81:  Fn. 76 at [48]-[50].]  [82:  Devenney v United Kingdom (2002) 35 E.H.R.R. 24; Devlin v United Kingdom (2002) 35 E.H.R.R. 43. ] 

It is clear from the reasoning of the ECtHR in the Tinnelly that the conclusive effect of the section 104 certificate engages the rights with Article 6(1) of the Convention. As noted in the previous section, the certificate may play a role in a wide range of civil litigation to which Article 6(1) undoubtedly applies. The key question in determining the compatibility of section 104 with the Convention will be whether the infringement of the right of access to the court imposed by the section can be seen as proportionate to some legitimate goal of public policy. 
It is suggested that any attempt to characterise section 104 as proportionate interference with Article 6(1) rights is doomed to failure. Both in Tinnelly itself,[footnoteRef:83] and in a series of other cases,[footnoteRef:84] the ECtHR has emphasised that thought the right of access contained in Article 6(1) is not absolute, restrictions on its exercise which impair the very essence of the right are not compatible with the Convention. Given the extreme effects of a certificate, documented in the existing case law, it is difficult to see how it can be argued that the section 104 certificate amounts to anything less than a displacement of the ruling of a fair and impartial tribunal with the “ipse dixit of the executive”. [footnoteRef:85] [83:  Fn.76. ]  [84:  See for examples: Ashingdane v United Kingdom (1985) 7 E.H.R.R. 528; Holy Monasteries v Greece (1995) 20 E.H.R.R. 1, Stubbings v United Kingdom (1997) 23 E.H.R.R. 213; Stone Court Shipping Co SA v Spain (2005) 40 E.H.R.R. 31. See also P. van Dijk, F. van Hoof, A. Van Rijn and L. Zwaak (eds.) Theory and Practice of the European Convention on Human Rights 4th edn, (Antwerpen and Oxford: Intersentia, 2006), 570-571. ]  [85:  Fn. 76, para. 77. ] 

VI. Implications for the Drafting of the Companies Bill 2012 
At the time of writing, Irish company law is shortly expected to undergo a radical overhaul of its primary legislation. The Companies Bill 2012 will make a number of important changes to the system of company charge registration in Ireland. Whilst a full consideration of the changes is beyond the scope of this article,[footnoteRef:86] it should be noted that the proposed legislation continues to provide for a certificate of registration to be issued by the Registrar on receipt of the prescribed particulars of a company charge. Clause 416 of the proposed Bill makes a small change to the evidential effect of the certificate.  [86:  For a detailed analysis of the proposed changes to the law of company charges see Noel McGrath, “The Company Charge Register in Ireland: Some Reflections on the Reform Proposals in the Companies Consolidation and Reform Bill 2012” [2013] Journal of Business Law 303. ] 

Under the new regime, in a limited range of circumstances, the certificate will no longer be conclusive evidence that the property subject to the charge has been correctly described in the particulars delivered to the CRO. This result will only apply where a charge is granted which relates to two or more properties, one or more of which is not mentioned in the particulars. In such a case, the certificate will have no evidential effect in respect of the property which is not mentioned in the particulars.  
The effect of Clause 416 appears to amount to a legislative reversal of the decisions reached in cases like Charnley and Valley Ice Cream. Whilst this is a welcome change, it is submitted that the current wording does not go far enough to address the constitutional and human rights concerns set out above. Although the Companies Bill 2012 continues the existing practice of placing the formal obligation to send the particulars of the charge on the debtor company, thise present author has suggested elsewhere that the partial repeal of section 104 is likely to re-enforce the existing practice of many years whereby it is the secured creditor who takes responsibility for effecting registration.[footnoteRef:87] In view of this practice, together with the fact that it is possible for a secured creditor to verify that a charge has been correctly registered through a fast and convenient electronic search of the company charge register, it is suggested that the certificate of registration serves no useful function in the registration system. In light of the constitutional and human rights concerns set out above, the safest and best option open to the legislature would appear to lie in completely abolishing the certificate of registration.  [87:  Fn.86 at 311-312.] 

VII. Conclusion 
This article has argued that section 104 of the Companies Act 1963 is both constitutionally infirm and also constitutes a breach of the State’s obligations under Article 6 of the European Convention on Human Rights and Fundamental Freedoms. Although such an argument has never been made before a court during several decades of litigation on company charges, it is important to note that the point at issue is not merely a theoretical one. The validity of a charge is a matter of significant importance in the liquidation of many companies and the public disclosure of the existence of such charges is important a safeguard for both secured and unsecured creditors alike. As has been demonstrated above, the effect of section 104 has been to undermine the efficiency [efficacy?] of that protection. 
To some extent, the certificate of registration is really the result of a design flaw in the system of company charge registration provided by successive Irish and British statutes dating back to the Companies Act 1900. The core problem is that Part IV of the Companies Act 1963 misaligns the formal obligation to register a charge with the most effective sanction (i.e. that of invalidity of the charge) for failure to do so. In light of that misalignment, it is easy to see how the certificate of registration may has come to be seen as a document which would enable a chargee to be satisfied that the debtor company had discharged its duty to register the charge. 
It might further be argued that the section promotes a quietening of titles[footnoteRef:88]  and prevents the company charge register from being subject to the sort of continuous technical challenges which rendered the Bills of Sale (Ireland) Acts 1879-1883 almost impossible to operate with a tolerable degree of commercial certainty.[footnoteRef:89] As the present author has argued elsewhere,[footnoteRef:90] any certainty which the certificate affords to individual chargees must be offset against the costs imposed on the commercial community at large by the fact that the conclusive effect of the certificate undermines the accuracy and reliability of the charge register as a whole. In any event,  this article has, it is submitted, demonstrated that the Constitution and the ECHR impose limits on the manner in which the legislature may pursue such certainty. The current present text of section 104  represents an impermissible attempt by the legislature to usurp judicial power. The case forof its outright repeal is overwhelming.  [88:  For an example of judicial reliance on this argument see Re Yolland, Husson and Birkett Ltd [1908] 1 Ch. 152 at 159 per Cozens-Hardy M.R.  ]  [89:  For an account of the operation of this system see see Barbara Maguire, “Bills of Sale: The Forgotten Relation?” (1997) 4 Commercial Law Practitioner 3; Roy Goode, “Removing the Obstacles to Commercial Law Reform” (2007) 123 Law Quarterly Review 602, 603 and H. Beale M. Bridge, L. Gullifer and E. Lomnicka The Law of Security and Title Based Financing (Oxford: Oxford University Press, 2012) [23.71]-[23.73].  See also the comments of Lord Mcnaughten in Thomas v Kelly and Baker (1888) L.R. 13 App. Cas. 506, 517.  ]  [90:  Noel McGrath, “The Certificate of Registration and the Company Charge Register” (2013) 36 Dublin University Law Journal 35, 52-54.] 



