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At the moment when Charlemagne had begun to reign as sole king in the western regions of the world, two Irishmen happened to visit the coast of Gaul in the company of some British traders.  These men were unrivalled in their knowledge of sacred and profane letters, at a time when the pursuit of learning was almost forgotten throughout the length and breadth of Charlemagne’s kingdom and worship of the true God was at a very low ebb.  They had nothing on display to sell, but every day they used to shout to the crowds who had collected to buy things: “If anyone wants some wisdom, let him come to us and receive it: for it is wisdom that we have for sale”.

Notker the Stammerer, Monk of St. Gall, 9th Century AD.
I.  INTRODUCTION

The story above is but one of many that attests to the formidable reputation for learning enjoyed by the Irish in the Early Middle Ages.  The likes of Columbanus, Sedulius Scottus and Iohannes Eriugena were towering figures in the world of education in the period that has been given the unjust epithet “the Dark Ages”.  That such a people, who had never been a part of the Roman Empire, had so completely mastered the learning of the Classical World was a constant source of amazement to continental Europeans.  As Anastasius, a papal librarian, remarked of Iohannes Eriugena’s knowledge of Greek in a letter to Charles the Bald in 860 “it is a wonderful thing how that barbarian, living at the ends of the earth, who might be supposed to be as far removed from the knowledge of this other language as he is from the familiar use of it, has been able to comprehend such ideas and translate them into another tongue”.

Modern technology has ensured that “living at the ends of the earth” is no longer the disadvantage it once was.  The Internet has facilitated the proliferation of knowledge to such an extent that a person can now download, in a matter of minutes, more information than would have been contained in the libraries used by Iohannes Eriugena. It cannot be doubted that this new medium offers dazzling opportunities to contemporary Irish educators that their medieval counterparts could not even have conceived of in their wildest fantasy.  Yet many Irish educational institutions have hesitated to cross this bright new educational frontier as a result of another innovation that was unknown in medieval times, the law of copyright.
 

As every person who has taught a class will be aware, it is often necessary to show students a photograph, illustration or diagram in order to illustrate a point, give an example or simply to enliven the lesson.  For the same reasons, it might be necessary to play a short clip from a film or a television programme to a class.  Music teachers will not get far with their lessons, and will rapidly lose their students’ attention, unless they play short musical excerpts as examples of what they are trying to explain.  In the same way, a literature class may need to use works of poetry or extracts of prose, an engineering class may need technical diagrams and an information technology class may need portions of computer programs if they are to function properly.  While educational institutions commonly make use of portions of such works in a physical classroom setting, they are apprehensive about doing so over the medium of the Internet as a result of fears of legal action being taken against them by a hostile copyright holder

The questions that every educational institution that is thinking of providing online courses would like answered are:

1. Can we incorporate a small portion of a copyright work into our online course, given that it is being used for an educational purpose, without risking legal action being taken for breach of copyright?

2. If the answer to the first question is “yes”, how large can this portion be?

An obvious way of overcoming these obstacles is to secure permission from the copyright holder to use the required portion of their work.  However, while this might seem the preferred option, the reality is that very often it simply is not practical.  Anyone who has ever attempted to do this will be aware that even discovering the identity of the copyright holder can often be a labyrinthine process.  When Pennsylvania State University attempted to secure permission to use a small portion of footage from the Bikini Atoll nuclear test for a Physics lesson they rapidly became embroiled in the intricate maze of television and video copyright.  They followed a trail of ownership from PBS to the American Federal Government to the camera operator who took the pictures in July 1946.  Having done this they had to ascertain whether or not the camera operator was in the employment of the Federal Government when he took the pictures or whether the filming was a “work for hire” done by a private company.
  Such time-consuming and labour intensive research is clearly beyond the resources of most Irish educational institutions.  

II.  THE REGISTER OF COPYRIGHT LICENSING BODIES.

The Irish government has recently put in place a system that may ultimately provide educational institutions with some assistance in identifying an elusive copyright holder.  In September 2002 a Register of Copyright Licensing Bodies was created and can now be accessed for a fee of €5 at the Office of the Controller of Patents, Designs and Trade Marks.
 The Register is intended to provide an exhaustive list of all copyright licensing bodies operating in Ireland together with information relating to the copyright holders that they represent.  Such licensing bodies may be able to assist educational institutions in identifying copyright holders and in negotiating permission to use copyright material, although this service would obviously come at a price.  

  However, it is likely that much of the copyright material that Irish educational institutions would seek to use on their online courses originates outside of the State.  Foreign copyright holders may not be represented by a copyright licensing body operating in Ireland.  Moreover, there seem to be very few copyright licensing bodies, even outside of this jurisdiction, that deal with issues of copyright associated with films and television broadcasts.  Thus, while the Register represents an important first step in assisting with the identification of copyright holders it does not represent a comprehensive solution to this problem.  If online education is ever to achieve its enormous potential there is a real need for legal guidance as to what copyright material can be included in an online lesson and how much of it can legitimately be used if permission cannot practically be obtained.

III.  THE CURRENT STATUS OF IRISH LAW AND DISTANCE EDUCATION OVER THE INTERNET.

The most recent Irish statute dealing with copyright is the Copyright and Related Rights Act, 2000.  Regrettably, it does not deal with many of the issues that online educators are likely to encounter.  Sections 53 to 58 provide for a number of limited exemptions with respect to the use of copyright material for educational purposes.  These provisions allow literary, dramatic, musical and artistic works to be copied for educational use within very strict parameters.  It should be borne in mind that they were not written with the Internet specifically in mind and their application to that medium is not always clear.  

First, in order to benefit from the educational use exemption copying must be carried out in the course of instruction, in preparation for instruction,
 or in the context of an examination. 
 Copyright in a work is not infringed by anything done for the purpose of an examination by way of setting questions, communicating questions to the candidates or answering questions.
  It should be noted that copying need not be carried out by a teacher or a student to avail of the educational use exemption.  It is enough that copying is being carried out “on behalf of a person giving or receiving instruction”
 or “on behalf of an educational establishment for the educational purposes of that establishment”.
  This is important in the particular context of distance education as not all teachers are computer literate and may need the assistance of others to actually place the required information onto the Internet.

The copyright in a literary, dramatic, musical or artistic work or the typographical arrangement of a published edition is not infringed by its being copied in the course of instruction or in preparation for instruction.
  However, this does not apply to copying done by means of a reprographic process which includes photocopying and, more importantly in the context of online education, scanning.
  

The copyright in a sound recording, film, broadcast or cable programme or an original database is not infringed by its being copied in the course of instruction or in preparation for instruction.
  However, online educators should take note that this only applies when copying results in only a single copy being made.
  Whether an item placed on the Internet, which can be viewed at multiple locations all over the world, would constitute a single copy is uncertain.       

A fixation of a broadcast or cable programme, or a copy of such a fixation, may be made by or on behalf of an educational establishment for the educational purposes of that establishment without infringing copyright in the broadcast or cable programme, or in any work included in the broadcast or cable programme.
  However, this will not apply where there is a licensing scheme and the person making the copy knew or ought to have been aware of the licensing scheme.

In creating an anthology for educational use, the inclusion of a short passage from a literary, dramatic or musical work, original database or typographical arrangement of a published edition shall not infringe copyright in the work.
  However, this is subject to the following conditions:

1. The original work must have been lawfully made available to the public.

1. 2.  The original work must not have been intended for use in educational   establishments.

2. The anthology must be intended for use in educational establishments and is so described in its title, or in any advertisements issued by or on behalf of the publisher.

3. The anthology must consist mainly of material in which no copyright subsists.

4. No more than 2 excerpts from works by the same author which have been lawfully made available to the public by the same publisher may be included in an anthology within a period of 5 years.

It cannot be overemphasised that a reproduction must always be accompanied by sufficient acknowledgement.
  This stipulation also applies to inclusions in an anthology.
  Persons dealing with materials in foreign languages should note that special care must be taken when translating a work.  This is because an inept translation may be considered to constitute a breach of the author’s moral rights.
  Finally, a copy made for educational purposes that is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or otherwise made available to the public may infringe copyright.
  It is of particular importance that distance educators adhere to all the above requirements since they are working in a medium where the chances of an infringement being detected are much greater than any other.

IV. THE EU INFORMATION SOCIETY DIRECTIVE.  

In addition to Irish domestic law it should be noted that the law of the European Union also provides exemptions, or rather exceptions as EU drafters prefer to call them, with respect to uses in an educational context.  The Information Society Directive
 allows Member States to provide for exceptions to reproduction rights and rights of communication to the public of works when the use is for the sole purpose of illustration for teaching or scientific research.
  It should, however, be noted that the educational exceptions given in the Directive are contingent on the activity in question being of a non-commercial nature.  However, the Directive clarifies that the non-commercial nature of the activity in question will be determined by that activity as such.  The organisational structure and the means of funding of the establishment concerned are not decisive factors in this respect. 
   The Directive also emphasises the obligation to identify the source of the material used, including the author’s name, unless this proves to be impossible.

While it is important that distance educators be aware of such provisions it should be noted that EU Directives, in common with Irish statutes, do not specifically answer the question distance educators are most interested in having answered.  How much of a copyright work can be used without the need to pay royalties to the copyright holder?  In this context, the area of existing law of most interest to distance educators can be found in a legal concept known as “fair dealing”. 

V. FAIR DEALING.

The law takes into account the need to achieve a balance between the copyright holder’s intellectual property rights over a work and the public’s right to use the ideas contained within the work for a number of limited purposes.  To achieve this balance, Irish law has recognised “fair dealing” 
 as a defence against infringement of copyright.  In determining whether the use of certain materials constitutes “fair dealing” the following factors are weighed and balanced.
1. The purpose of the use.  (Is it commercial or educational non-profit);

2. The nature of the copyright work itself;

3. The quantity or substantiality of the segment of the work being used in relation to 

      the whole;

4. The effect of the use on the potential market for the original work. (Will it   

      compete with or in some way damage the market for the original work.).

In order to constitute “fair dealing” the copyright material must be used in the context of one of the permitted uses.  These permitted uses are:

1. Research or private study;

2. Criticism or review;

3. Reporting current events.

There is an enduring and commonly held legal myth that “fair dealing” always permits the use of 10% of a piece of copyright material without fear of infringement.  The truth is that there is no reference to such a 10% permissible limit in the Copyright and Related Rights Act, 2000 or in any other piece of legislation. “Fair dealing” is determined on the basis of the four criteria given above. For example, the use of a number of film clips that constitute less than 10% of a film will not be seen as “fair dealing” if those clips give away vital plot twists and thus damage the film’s potential market. Likewise, taking just a few seconds of footage from a copyright recording of a football match would be unlikely to constitute “fair dealing” if those few seconds included all the goals scored.  In other words the “fair dealing” analysis is qualitative as well as quantitative in nature.  Lord Reid, in Ladbroke (Football) Ltd. v. William Hill (Football) Ltd., went as far as saying: ‘If he does copy, the question whether he has copied a substantial part depends much more on the quality than on the quantity of what he has taken’.
 While there have been few Irish cases in this area there are a number of cases emanating from other common law jurisdictions that illustrate this principle.

Sillitoe and Others v. McGraw-Hill Book Company (UK) Ltd.
 involved an action for infringement of copyright in a series of study notes for O Level students.  The plaintiffs alleged that the study notes had reproduced substantial parts of Alan Sillitoe’s short story the “Loneliness of the Long Distance Runner”, of Laurie Lee’s book “Cider with Rosie” and of George Bernard Shaw’s play “Saint Joan” without the permission of the copyright holders.  According to the plaintiffs the defendants had reproduced 10% of the short story in question and 5% of the book and play.  The defendants disputed these figures and gave their own quantitative analysis of how much of the contents of each work had been reproduced.  Nevertheless, the decision of Judge Mervyn Davies emphasised that the quality of the material reproduced was also a factor to be considered.  “It is plain that substantiality is a question of fact and degree determined by reference not only to the amount of the work reproduced but also to the importance of the parts reproduced.  Judged by that test, after reading the quoted extracts in the context of the original work, there is no doubt in my mind that The Runner Notes do reproduce substantial parts of the original work.”
  He made similar findings with respect to the remaining two works. 

In the New Zealand case of Longman v. Carrington
 the authors and publishers of a number of books on technical drawing alleged infringement of copyright by an educational institution.  A tutor had photocopied extracts of drawings and texts from copyright works and published them as a soft-cover book for the use of his students.  The court made a number of quantitative analyses in deciding whether or not substantial reproduction had taken place.  It examined how many individual drawings had been taken from every book and from particular chapters within those books.  It also estimated how many pages of drawings and text had been taken from each book. Finally, it attempted to calculate the percentage that the copyright material constituted in relation to the total contents of the original works.  In spite of this, the court’s decision that substantial reproduction had taken place was largely based on a qualitative analysis.  The court inferred that the tutor had chosen the best available drawings from the copyright works in creating his guide for his students.  Doogue J noted that an expert witness had stated that the drawings taken were ‘fundamental and basic to that part or that aspect of engineering drawing under consideration’.
  The tutor himself admitted that he only copied ‘useful and significant portions of the books’ which were fundamental to his course.

While these cases might be interesting from an academic perspective it should be noted that they only serve to add to the difficulties faced by the distance educator.  Establishing the principle that “fair dealing” involves a qualitative, in addition to a quantitative, analysis only serves to add to the complexity of the concept of “fair dealing”.  In doing so its scope becomes less, rather than more, certain.  In any case, while the educational use exemptions contained in the Copyright and Related Rights Act, 2000, in the EU Information Society Directive and the concept of “fair dealing” provide some guidance to educational institutions they do not address many of the most serious questions that are of particular relevance to distance education over the Internet.

VI.  SOME COPYRIGHT PROBLEMS THAT ARE RELEVANT TO DISTANCE EDUCATION OVER THE INTERNET.

The greatest difficulty faced by distance educators is that the Copyright and Related Rights Act, 2000 makes no specific reference to education over the Internet and gives little guidance with respect to the problems that face this new form of education.  In spite of the fact that the 2000 Act is a relatively new piece of legislation it barely mentions the word “Internet” in any of its 376 sections.
  The main problems encountered by educational institutions that wish to initiate online courses are as follows:

1. When the Copyright and Related Rights Act, 2000 refers to the use of a work in or at an “educational establishment” is the legal meaning of this term confined to a physical space or can an “educational establishment” exist in cyberspace?

2. How much of a piece of text, music or audiovisual recording can be placed on an educational web site without risking a breach of the copyright holder’s intellectual property rights?  Can a photograph or an illustration be displayed in their entirety?  It is all very well to refer educational institutions to “fair dealing” but this is a vague concept and there are few guidelines and very little case law as to its application with respect to the Internet.  This question is likely to be of interest to all institutions offering multimedia educational courses whether these are provided over the medium of the Internet or by other technological means.  

3. What safeguards must the educational institution put in place in order to prevent persons who are not registered students from accessing the online classes that incorporate portions of copyright works?  Do educational institutions have a duty to adopt a copyright policy and make it known to their staff and students?

4. There is no legislative guidance as to how long an online lecture or tutorial that incorporates a portion of copyright material can be displayed on the web.  Can it remain on the Internet indefinitely or must it be removed after a certain period of time has elapsed?  Obviously, the longer it remains on the Internet the more likely it is to be accessed by an unauthorised person.

In the absence of any clear legislative guidance in this area, a number of what can only be termed “legal myths” have arisen to fill the void.  The commonly held legal myth that “fair dealing” always permits the use of 10% of a piece of copyright material has already been examined.  There is also an erroneous assumption that copyright law only applies to big multi-national corporations and not to individuals.  Another myth is the extremely dangerous belief that copyright law does not apply to the Internet in any capacity.  According to this view “the Internet is the modern-day version of the wild frontier or the Old West – no laws apply and it’s every man for himself”.
  In addition to this many people believe that material that is placed on the Internet is ipso facto in the public domain and, therefore, can be freely used by other web users without breaching copyright law. The truth is that while the Internet might be a relatively recent invention which has created significant challenges for Copyright Law to cope with, there is no doubt that it applies to the Internet just as it applies to materials in print and to television broadcasts.  A number of organisations publish exclusively on the Internet and have a strong interest in protecting the commercial viability of their web publications.  As far as the law is concerned these organisations are as entitled to protect their intellectual property rights as those who use more established means of relaying information.  It is also no longer safe to assume that copyright law does not protect a work that does not carry a copyright notice. 

Giving full credit to the author of the original work, while at least precluding any accusations of plagiarism, does not grant any form of immunity with respect to breaches of copyright.  The fact that the use of a portion of a work might constitute “free advertising” is also no defence in relation to a breach of copyright.

VII.  THE NEED FOR REFORM.

There is little doubt that the current state of the law provides insufficient guidance for educational institutions interested in offering courses over the medium of the Internet.  The uncertainty that results from this lack of guidance inhibits educational institutions from taking full advantage of modern technology to expand their activities into an area with such revolutionary potential.  Many institutions may refrain entirely from stepping onto ground clouded with such a degree of uncertainty as a result of a dread of deep legal pitfalls.  Those who do take the step may take an excessively conservative path as a result of such fears which may lead them to omit material that would both enliven and clarify what they are attempting to teach, thus damaging the quality of their courses.  

VIII.  SOME PRELIMINARY STEPS.

There are a number of preliminary steps that educational institutions can immediately take to minimise the risk of legal action being taken against them as a result of incorporating small portions of copyright material into their online classes.  First, all material posted onto the Internet should be proofread beforehand to ensure that it is free of plagiarised material and to ensure that all copyright works are identified.  If copyright items are discovered their owners should be identified if this is reasonably possible and an effort made to secure permission.  If copyright material is to be used in an online lecture or tutorial it is imperative that it be directly related to the relevant subject matter and be of real assistance to the teaching content of the lecture or tutorial in question.  It may seem an obvious point, but educational institutions should ensure that the portions of copyright materials used do not come from copies that they know or have reason to believe were not lawfully made or acquired. 

It is important that the distance education web site be secure with a password or pin number for registered students.  If any legal exemptions with respect to educational purposes are to be maintained it is imperative that only registered students can access the site.  If possible, technological measures should be put in place to prevent, as much as is reasonably possible, students from sharing the online material with unauthorised persons.  The first page of any distance education transmission should include a notice informing students that materials used in connection with the course may be subject to copyright protection.  Students should also be informed that they might be liable for any use of the materials outside the sphere of their own studies which infringe the rights of the copyright holder.  Finally, the material on the distance education web site should only be accessible to students for a limited period of time.  In other words online lectures or tutorials containing copyright material should be removed from the web site at regular intervals. 

IX.  A LEGISLATIVE SOLUTION.

While such basic guidelines may provide a useful start for educational institutions seeking to create online courses they are clearly insufficient to completely allay all their fears of breaching copyright law.  In order to remove this constraint from a form of education with such enormous potential it is necessary to initiate a process of consultation with interested parties on what can be done to ensure that copyright issues do not stifle it in its cradle.  The participants in this process should include educational institutions, libraries, publishers, filmmakers, recording companies, television production companies, media associations, software publishers, photographers’ associations, artists’ associations, authors’ associations, copyright licensing bodies, representatives from the relevant Government Departments and, of course, copyright lawyers.  The large number of participants involved together with the complexity of the issues involved mean that this is likely to be an extremely time consuming process.  The length of time required to draft the legislation that may eventually result from the final report of this consultation process would cause further delay.  With all this in mind, it is essential that this process begin in the very near future to ensure that Irish educational institutions are not left behind in entering the new arena of online education.

In spite of all these difficulties, some comfort can be taken from the fact that legislation in this area has already been produced in the jurisdiction whose software, media and entertainment industries dominate the globe.  The Technology, Education and Copyright Harmonization Act, 2002 (also known as the TEACH Act) was signed into law by President George W. Bush on 2 November 2002.
 The TEACH Act attempts to clarify the terms and conditions under which non-profit educational institutions may use copyright materials in distance education, which includes distance education over the Internet, without permission from the copyright holders and without the payment of royalties.  The value of this American statute, from an Irish perspective, is that it not only provides a measure of guidance as to the direction that future Irish legislation should take but is also definite proof that consensus can be reached in this complex area.

The central theme of the TEACH Act is that it envisages a system of distance education that derives its basic format from traditional classroom teaching.  The Act specifies that the portions of copyright material used must be “an integral part of the class experience, controlled by or under the actual supervision of the instructor and analogous to the type of performance or display that would take place in a live classroom setting”.
  It assumes that lessons will occur in separate instalments and that the copyright portions used will be incorporated into the online lecture in much the same way that such materials would be used in face-to-face classes, i.e. real-time use.  This means that instructors can only use such portions of a copyright work as they could in the limited time allowed by a lecture or tutorial.  They would not be permitted to place entire works for students to access for their own private study or include chapters from textbooks or other materials “which are typically purchased or acquired by the students”.
   

The TEACH Act assumes that structures will be put in place to limit the instructional programme to students enrolled in the course “to the extent that is technologically feasible”.
  They are also obliged to implement technological systems that seek to prevent unauthorised dissemination of the copyright material incorporated into the instructional programme. To further minimise this risk the TEACH Act envisages a system whereby the online lectures or tutorial would be removed and placed into storage after a certain period of time has elapsed.  According to the Act material should not be available on a network “for a longer period than is reasonably necessary to facilitate the transmissions for which it was made”.
  Once the material is placed in storage it may continue to be accessed by registered students for a limited period of time, presumably in a library or some other on-site facility.
  It should also be noted that the Act’s stipulation that online classes using portions of copyright material must be used “solely for… students officially enrolled in the course for which the transmission is made”
 means that the classes cannot be made available to the general public for promotional purposes. 

The TEACH Act expressly permits the use of:

1. Performances of nondramatic literary works;

2. Performances of nondramatic musical works;

3. “Reasonable and limited portions” of performances of any other work including dramatic works and audiovisual works.

4. Displays of any work “in an amount comparable to that which is typically displayed in the course of a live classroom session”.

The Act also specifies that the following materials may not be used in creating an online course.

1. Works that are marketed “primarily for performance or display as part of mediated instructional activities transmitted via digital networks”, i.e. somebody else’s online course. 

2. Performances or displays which were accessed through copies “not lawfully made or acquired” under American Copyright Law if the educational institution either knew or had reason to believe that these copies were not lawfully made or acquired.

There are also restrictions on converting analog materials into a digital format.

The American Act imposes a number of duties on educational institutions and their component parts.  The educational institution must “initiate policies regarding copyright”.
  Although it does not specify what these policies should be, it is clear that they must be in accord with the demands of the TEACH Act and other pieces of US copyright legislation.  The institution must also provide informational material regarding copyright which should be distributed to “faculty, students and all relevant staff members”.
  In addition to this, students must be provided with a notice informing them that materials used in connection with the course may be subject to copyright protection.
  It seems to be enough here to give a brief statement outlining basic copyright information to students, unlike the obligation to provide informational material which seems to demand a more substantial amount of information.  This notice could appear in the opening frame of an online course or could be attached to the instructional material in some other way that ensures that every student sees it.  Finally, it should be noted that the Act imposes a duty on instructors to oversee the preparation of materials for their classes.
  The portions of copyright material they incorporate into their online classes should be “directly related and of material assistance to the teaching content of the transmission”.

X.  DIFFICULTIES WITH FOLLOWING THE AMERICAN TEACH ACT.

While the TEACH Act will undoubtedly prove an important guide to other legislatures in dealing with the copyright problems that accompany online education it is not without its flaws which Irish legislation should seek to avoid.  First, the TEACH Act allows educational institutions to keep a limited number of copies of an instructional programme that contains copyright material. These copies may be stored and retrieved for future use.  It also protects educational institutions from any liability that might result from “transient or temporary storage of material”.
  However, the Act says nothing about any entitlements on the part of the person who created the instructional material to keep a copy for their own personal uses such as at conferences or at job interviews.  Irish legislation should provide for such personal copies which would allow educators to receive the credit they deserve for their work.  Secondly, the TEACH Act provides no guidance as to how much of a given copyright work can be legitimately used under “fair dealing”.  As mentioned earlier, this is not an easy question to answer since “fair dealing” involves a qualitative as well as a quantitative analysis.  Nevertheless, this is the question that educational institutions are most interested in having answered and the TEACH Act is of little assistance here.

XI.  AN INTERIM SOLUTION WHILE AWAITING AN IRISH TEACH ACT.  

As mentioned earlier, the greatest problems in creating legislation to clarify the demands of copyright law in relation to online education are the length of time required to achieve consensus among all interested parties and the delay caused by the drafting of the legislation itself.  The American TEACH Act was only drafted after years of campaigning by American educational institutions and libraries and even when Congress began to pay attention many years were to elapse before the TEACH Act was finally signed into law. In the interim, Irish educational institutions can make use of the exemptions provided by the “fair dealing” provisions of the Copyright and Related Rights Act, 2000.  However, as mentioned earlier, “fair dealing” is an extremely vague concept which does not provide much specific guidance to educators.  Is it possible to provide some guidance to Irish educational institutions while awaiting the arrival of legislation?  One possible solution would be to immediately begin the consultative process among the interested parties mentioned above in order to draft a set of “fair dealing” guidelines that could be used by educational institutions as an informal guide and could form the bones of an eventual Act of the Oireachtas.  Once again Ireland has an American precedent to follow in this respect.    

In recognition of the difficulties faced by educational institutions with respect to making use of the American concept of “fair use”, a similar though not identical equivalent of Irish “fair dealing”, a group of American publishers, authors and educators came together to agree on an interpretation of “fair use” that would provide specific guidelines for educators to follow and be reasonably sure that they were not violating copyright law.  In 1996 these guidelines were finalised as the “Fair Use Guidelines for Educational Multimedia Established by Congress of the United States” and were adopted as part of a non-legislative report by a Subcommittee of the American House of Representatives.
  In addition, these guidelines were also endorsed by a number of organisations representing copyright holders in the educational, artistic, industrial and entertainment spheres.  

  As their name suggests these guidelines are aimed at educators who are involved in the development of multimedia projects. The guidelines expressly provide that they apply to distance education over an educational institution’s secure electronic network, whether the lessons are given in real-time, for after class review or for self directed study, provided that:

“there are technological limitations on access to the network and educational multimedia project (such as password or PIN) and provided further that the technology prevents the making of copies of copyrighted material”.

The guidelines further provide that if the educational institution’s network or the technology used to access the educational multimedia project cannot prevent the duplication of the portions of copyright material used, the project may be used over an otherwise secure network for a limited period of 15 days.  

The American concept of “fair use”, in common with the Irish concept of “fair dealing”, is complicated by the fact that it requires a qualitative as well as a quantitative analysis.  In spite of this, the American Fair Use Guidelines do provide a number of quantitative limits which they consider to constitute “fair use”. It should be emphasised that these guidelines are not legally binding, even in the USA.  However, it is likely that the American courts and their Irish counterparts would take them into account as evidence of persuasive effect in view of the fact that these guidelines represent an interpretation of “fair use” endorsed by such a large number of organisations concerned with copyright protection. It should, however, be noted that the guidelines state that “fair use and these guidelines shall not supersede licenses and contractual obligations”. 

The American guidelines set out the following “fair use” limits:
Motion Media

Up to 10% or 3 minutes, whichever is less, in the aggregate of a copyright motion media work may be reproduced or otherwise incorporated in a multimedia project.

Text Material

Up to 10% or 1000 words, whichever is less, in the aggregate of a copyright piece of text material may be reproduced or otherwise incorporated in a multimedia project.  An entire poem of less than 250 words may be used, but no more than three poems by one poet, or five poems by different poets from any anthology may be used.  In respect of poems of greater length, 250 words may be used but no more than three excerpts by a poet, or five excerpts from different poets from a single anthology may be used.
  

Music, Lyrics and Music Video

Up to 10%, but in no event more than 30 seconds, of the music and lyrics from an individual musical work (or in the aggregate of extracts from an individual work), whether the musical work is embodied in copies, or audio or audiovisual works, may be reproduced or otherwise incorporated as part of a multimedia project.
The guidelines also specify that any alterations to a musical work shall not change the basic melody or fundamental character of the work.  This stipulation was probably inserted to avoid any breach of the author’s moral rights.

Illustrations and Photographs

The guidelines emphasise the difficulty in defining when the reproduction or incorporation of photographs or illustrations constitutes “fair use” because, as noted above, “fair use” usually precludes the use of a work in its entirety.  However, the guidelines provide that a photograph or an illustration may be used in its entirety but no more than five images by a photographer or an artist may be reproduced or otherwise incorporated as part of an educational multimedia project.  They further provide that where photographs and illustrations from a published collective work are being used, no more than 10% or 15 images, whichever is less, may be reproduced or otherwise incorporated as part of an educational multimedia project.

Numerical Data Sets

Up to 10% or 2500 fields or cell entries, whichever is less, from a copyright database or date table may be reproduced or otherwise incorporated as part of an educational multimedia project.  The guidelines define a “field entry” as a “specific item of information, such as a name or Social Security number, in a record of a database file”.  A “cell entry” is defined as “the intersection where a row or column meet on a spreadsheet”.

Computer Programs

The guidelines note that “the reproduction or decompilation of copyright computer programs and portions thereof, for example the transfer of underlying code or control mechanisms, even for educational uses, are outside the scope of these guidelines.

The quantitative limits given above apply to each educator or student’s multimedia projects for the same academic semester, cycle or term. The term “in the aggregate” used above is said to mean “the total amount of copyrighted material from a single copyrighted work that is permitted to be used in an educational multimedia project without permission under these guidelines”.
 The guidelines demand that students be instructed to keep to these limits and have the reasons why they should do so explained to them.

XII.  CONCLUSION.
To conclude, I would like return to the story mentioned at the beginning of this paper of the two Irishmen offering their wisdom to the crowds of a Carolingian market town.  Their activities eventually reached the ears of a curious Emperor Charlemagne who summoned them to his presence.  Greatly impressed with their learning he immediately employed them as educators at his court and later sent them to continue this work in key parts of his extensive dominions.
  Their success is but one of many examples of the high esteem in which Irish education and learning was held throughout the Western world in the Early Middle Ages.  If their example is to be emulated today the Irish legislature must ensure that concerns over issues of copyright do not stop Irish educational institutions from entering a new educational arena that is not confined by land borders or by stretches of sea. As things stand, American educational institutions can now stride into this arena with the guidance of ground breaking legislation to light their path while their Irish counterparts must continue to grope through the shadows. Until this situation is remedied any aspirations of introducing the online world to modern Irish education and learning will be left to stumble their way along unknown and uncertain paths.
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