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	Core issue:
	Whether the use of an Irish airport for United States aircraft engaged in a military attack in the State of Iraq violated Irish neutrality and was contrary to provisions of the Irish Constitution and/or international law.

	Facts/Issues:
	Notes to include: 

Background of the case • Parties' international law arguments • Decisions/Holdings in previous stages • Relief sought • How was current stage initiated?

	
	F1. Edward Horgan sought declaratory relief in the High Court that the decision of Ireland to facilitate US military craft on stop-over and refuel, and to allow troop movements, munitions of war and war supplies over Irish territories during the second Iraq war from January 1 2003 to 30 March 2003, was contrary to Article 28(3), Article 29 and in particular Article 29(3) of the Irish Constitution (Bunreacht na hEireann) and international law. (pp. 472-475) 
F2. From 1958 until 20 September 2001, US military aircraft had the right, under Irish domestic law, of over-flight, landing and refuelling on condition that the aircraft not carry arms, explosives, ammunition or engage in intelligence gathering. (pp. 480-483) In light of UN Security Council Resolution 1368, Ireland stated it would facilitate over-flight, landing and refuelling of aircraft engaged in pursuit of aims and purposes of this resolution. In a memorandum dated 16 September 2002, the Irish Department of Foreign Affairs stated the belief that Ireland was not participating in a war, but simply fulfilling its international legal obligations. The Irish Government, the Department noted, had also facilitated the re-fuelling of aircraft during the first Iraqi conflict. (p. 484) On 20 March 2003, the Irish Parliament (Dáil Eireann) reaffirmed its commitment to the United Nations, condemned Iraq for the continued refusal to comply with Resolution 1441, regretted that the coalition had to take action in Iraq and was satisfied that under Resolution 1441 it was for the Security Council to decide on further action. The Irish Parliament endorsed the decision of the Government not to participate in the Coalition’s military action, but allowed the over-flight and landing of US aircraft, civilian and military, to continue. (pp. 477-479)
F3. Horgan argued that such actions breached Ireland’s obligations as a neutral state in permitting the movement of troops and/or convoys of munitions over its territory. This, he argued, violated customary international law which corresponded to Articles 1, 2 and 5 of the Hague Convention V Respecting the Rights and Duties Neutral Powers and Persons in Case of War on Land 1907, which state that neutral territory is inviolable and the movement of belligerent troops and munitions over neutral territory is a violation of the law of nations. Horgan further argued that a violation of Article 18 of the San Remo Manual (based on Article 42 of the Hague Convention 1923 Draft Rules of Aerial Warfare), which forbids the landing of belligerent aircraft in a neutral state. Horgan referred to the US Military Handbook (1956, as updated in 1976) and to Oppenheim’s and Schwarzenberger’s treaties on international law. Horgan also argued that it was incumbent on the Government of Ireland (but not the Court) to decide whether the Iraq war was legal under Article 2(3) and 2(4) of the UN Charter. He based such arguments on provisions of the Irish Constitution, in particular on Article 28(3), which states that the Parliament must agree to participation in a war, article 29(1), which states that Ireland affirms ideals of peaceful co-operation, Article 29(2), Ireland affirms its adherence to pacific settlement of disputes and Article 29(3) that Ireland accepts the generally recognised principles of international law ‘as its rule of conduct in its relations with other States.’ Horgan argued that the Court did not have to decide the legality or otherwise of the Iraq war but whether the presence of a large number of belligerent troops in Ireland violated the general principles of international law and Ireland’s neutrality. Horgan referred to Article 16 of the International Law Commission’s Draft Articles on State Responsibility and argued that Ireland committed an international wrong. (pp. 487- 493)
F4. All the respondents argued that Articles 29(1-3) did not create individual rights but referred only to the conduct of the State in its relations with other States. It was argued that the conduct of international relations lies at the heart of the government function and that courts should not intervene in such an issue. Ireland argued that the conduct of foreign relations was a political matter not susceptible to judicial review. Ireland noted that its assistance to troop movements over Irish soil could not be considered ‘participation’ as Ireland was clearly not ‘taking part in’ the hostilities in Iraq. All the respondents further argued that international law relating to the duties of neutral states was unclear. Ireland practiced qualified neutrality as evidenced by the differential treatment of Allied and Axis forces during World War II. (pp. 493-501)


	Held:
	Notes to include: 

International law holdings, in order of importance • Court's responses to parties' arguments • Relief granted/denied • Remember to link to original judgment!

	
	H1. The Court did not decide on the legality or illegality of the Iraq war and choose to ignore “the elephant in the room”. (p. 503) The proposition put forward in C.N.D. v Prime Minister of the United Kingdom [2002] EWHC 2777 (Admin) that no national court could declare the true interpretation of an international instrument was accepted; any such a ruling may damage the public interest in the fields of international relations, national security or defence and finally such an issue was non-justiciable in the interest of not ruling on questions of international law which affect foreign sovereign States. (p. 502)
H2. General principles of customary international law cannot curtail the Irish Government’s foreign policy. (p. 512) It was for the Government and Irish Parliament to decide weather it is actually ‘participating’ in the Iraq war in the Article 28(3) sense, and it was not for the Court to supplant its decision for that of elected representatives. (p. 515) The Court would be reluctant intervene where organs of the State exercise functions under Article 28 of the Constitution. (p. 516)
H3. There were identifiable rules of customary international law in relation to the status of neutrality wherein a neutral state may not permit the large scale movement of belligerent troops through its territory en route to the theatre of war, where such use of force was not authorised by the United Nations. The position, may be different where measures of collective security are led by the UN as Article 2(5) of the UN Charter obliges all members to assist the UN in any action in takes in accordance with the Charter. Despite the great ‘historic value’ that Ireland attached to the concept of neutrality, it is not reflected in the Irish Constitution nor domestic law and is a matter of government policy. (p. 504/505)
H4. Established principles of customary international law may be incorporated into Irish domestic law provided that they are not contrary to provisions of the Irish Constitution, statute law or common law (p. 505). Cases had held that Article 29(1) and 29(3) did not confer rights on individuals. The provisions in Article 29(1) and 29(3) are ‘merely aspirational’ and should not be construed as binding legal norms. (p. 513)


	Commentary: 

	Notes to include: 

Context • Assessment of international law arguments • Assessment of Court's reasoning • Separate opinions? • Subsequent developments • Overall significance for international law • Remember to link to original judgement!

	
	C1. This judgement was delivered over a month after the invasion of Iraq by coalition forces in 2003. Ireland had decided, after a vote in the national Parliament, Dáil Éireann, not to participate in the invasion, however it would continue to allow US military over-flight and landing at Shannon Airport, County Clare. US military flights had been accommodated in Shannon Airport since 1958. The conditions for the granting of permission was outlined by the then Minister for Foreign Affairs on 25 October 1983. The Minister would grant clearance if it would be consistent to do so in light of the Government’s foreign policy; the over-flight must not be an integral part of training manoeuvres or en route to military exercises and the clearance should not be prejudicial to the security or safety of the State. Clearance was granted for flights en route to Afghanistan in 2001 as Ireland was fulfilling its obligations to ensure the maintenance of international peace and security. During the Court hearing, all the parties noted that American military personal travelling on commercial carriers do not have to seek authorisation from the Irish government. The respondents in making their arguments before the Court, noted  that landing and over-flight facilities were not withdrawn in any conflicts which the US participated in since 1953 including Vietnam, Lebanon, Somali, Bosnia and Kosovo. 

C2. The Court found that the while there existed identifiable rules of international law on neutrality (p. 504/505), whether Ireland chose to follow those rules were a matter of governmental policy only. In line with British (C.N.D) and US cases (Baker/Ange), the Court held that is was not the appropriate forum for supervising a government’s foreign policy. The Irish High Court had previously found in Boland v An Taoiseach [1974] I.R. 338, that the courts have no power to supervise or interfere with the exercise by the government of its executive functions unless the circumstances amount to a ‘clear disregard’ by the government of its powers under the Constitution. 

C3. The Kavanagh v Governor of Mountjoy Prison [2002] 3 I.R. 97 case had already established that Article 29(2) (‘Ireland affirms its adherence to the principle of pacific settlement of disputes by international arbitration or judicial determination’) conferred no rights on individuals, but only created rights and duties between states. Article 29(3) of the Irish Constitution provides that Ireland accepts the generally recognised principles international law as its rule of conduct in its relations with other States. The Irish language text suggests (‘le bheith in a dtreoir’) that principles of international law are simply ‘a guide’ and do not bind the State. Mr Justice Kearns decided, in line with previous Irish jurisprudence, that customary international law may enter the Irish legal system in so far as it does not conflict with constitutional, legislative and common law provisions as was previously held in Re O’ Leighleas [1960] I.R. 93. In ACT Shipping(PTE) Ltd. v Minister for the Marine [1995] I.R. 93, Barr J. held that a private litigant may invoke Article 29(3) against the State in order to assert that a particular rule of customary international law, has evolved into Irish domestic law. 

C5. The Constitutional Review Group (CRG), a 15-person expert body established to review the Irish Constitution and recommend reform set out arguments for and against reformulating Article 29(3) but could not come to any firm conclusions on proposals to amend article 29(3). In outline arguments on whether a private litigant should be able to rely on international law, while acknowledging a trend towards the erosion of the view that international law solely regulated inter-state relations, in particular within the field of human rights, it was also argued that it would be inappropriate to allow a private individual to rely solely on international provisions within a domestic court (p. 94-95). 

	Further commentary: 
	Biehler, G. International Law in Practice: An Irish Perspective (Dublin, Thomson Roundhall, 2005)
Symmons, C. “The Incorporation of Customary International law into Irish Law” in Biehler, G. International Law in Practice: An Irish Perspective (Dublin, Thomson Roundhall, 2005), pp. 111-152. 

Report of the Constitutional Review Group (Dublin, Smurfit Print, 1996)

	Commentator:
	Liam Thornton

	International instruments cited:
	Hague Convention V Respecting the Rights and Duties Neutral Powers and Persons in Case of War on Land 1907, arts 1, 2 and 5

Draft Rules of Aerial Warfare 1923, art 46
Charter of the United Nations 1945, arts 2(3), 2(4), 2(5) and 51.  

Statute of the International Court of Justice 1945, art 38. 

San Remo Manual on International Law Applicable to Armed Conflicts at Sea 1994
Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by the International Law Commission 2001 

United Nations Security Council Resolution 1368 (13 September 2001)
United Nations Security Council Resolution 1441 (8 November 2002)
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Ange v Bush 752 F. Supp. 509 (1990)
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