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In 2013, I wrote about the rise in foetal rights ideology and the consequences for women in Ireland and globally. I looked at both developments in the U.S and in Ireland and used the example of judgments from the Canadian Supreme Court as a reference point for kind of debate that is needed in Ireland. I view Ireland as on the global frontline in the battle over women’s reproductive rights and the fight for reproductive justice. Many things have changed since I wrote the chapter for Abortion in Ireland Volume 2 (Quilty et al 2013) and not much for the better. Ireland is among a few few countries across the globe with the most restrictive abortion law, together with a highly restrictive clause establishing foetal rights in the constitution. The full weight of criminal law penalties is used to create nervousness and fear among women and potential health service providers. A pregnant woman who accesses abortion, or anyone who assists or facilitates her in accessing abortion, other than when her life is in danger (under strict conditions of verification) face a penalty of 14 years in prison.  

Compulsory pregnancy continues to be the norm in Ireland for women who cannot travel, or who cannot afford to travel to another country (mainly U.K), including women with severe health conditions, women asylum seekers, women and girls in state care and women subject to violence and abuse. Women who travel for abortions are isolated and shamed in a system that treats them as criminals accessing a health service that is fully lawful across Europe (Amnesty International 2013).  Ireland is caught in a struggle over reproductive justice that is worldwide, and is being used as a frontline state by Christian fundamentalists, alongside Malta, El Salvador, the Philippines, Poland and Guatemala.

In the post-Trump era in the U.S. foetal rights have gained traction in the most dangerous of ways, reflected in the undermining of contraceptive access and support services, the attack on of Obamacare, as well as escalating hostility towards abortion services and providers. One of the significant consequences of the Trump victory is a greater capacity by the republican right to determine the shape of the U.S, Supreme Court, an objective they have pursued since the liberalisation of abortion access based on the Roe v. Wade judgment in 1973. And in Ireland, while some things have improved, new battle lines are been drawn in the lead in to the promised referendum on the 8th Amendment in 2018. 

In 2013, I highlighted the danger in the move from foetal rights ideology that aims to designate the foetus as one of two equal patients – which has been the key the impact of the 8th Amendment in Ireland. The foetus as equal citizen is the ultimate implication of foetal rights ideologies. This is the most immediate danger of the rise in new forms of foetal rights ideology in the U.S. which provide legal precedents for new restrictions on pregnant women and new powers of States to intervene in pregnancy or to prevent health-based interventions in the interests of women’s health. The power of foetal rights ideology in the U.S. has always had implications for Ireland. Historically, while the foetus has never been recognised as a person with full legal rights in Ireland, the 8th Amendment to the Irish Constitution establishes the foetus as having equal rights with a pregnant woman means. Consequently, detection of a foetal heartbeat is enough to deny women urgent medical attention, as was evident in the Savita Halapanaaver case. 

Other legal systems across the world treat the foetus as an integral, rather than separate, part of a pregnant woman. The term foetal rights came into wide usage following the Roe v. Wade case, in which the U.S. Supreme Court ruled that a woman has a constitutionally guaranteed unqualified right to abortion in the first trimester of her pregnancy and a more limited right under the second trimester. And that is precisely what has happened under Trump’s administration in the U.S. and why everyone concerned with reprudtcive justice will have eyes on Ireland in 2018. The conservative right in the U.S. would dearly like to change this judgment which determined that the foetus is ‘not a person’ under the U.S. Constitution, and looks to Ireland, as one of a small number of countries that have integrated foetal rights into statute and constitutional law, and that could influence future decisions in an altered U.S. Supreme Court. There is much at stake in Ireland and globally.

To explore a counterview, it is worth recalling the statement by the Canadian Supreme Court following a hotly contest case in relation to a pregnant women with serious drug addiction issues. A landmark judgment was delivered in October 1999 by the Supreme Court of Canada which ruled by a 7 to 2 majority that nobody has the right to interfere with a woman's pregnancy against her will, even if her behaviour threatens the health of the foetus. Madam Justice Beverley McLachlin wrote the decision for the majority. She stated: "The only law recognized is that of the born person. Any right or interest the foetus may have remains inchoate and incomplete until the birth of the child."

She concluded that any attempt to forcibly treat a pregnant woman would violate:

"…the most sacred sphere of personal liberty - the right of every person to live and move in freedom...A pregnant woman and her unborn child are one...To make orders protecting foetuses would radically impinge on the fundamental liberties of the mother - both as to lifestyle choices and as to where she chooses to live." 

She expressed concern that if the state were found to have a right to interfere with a pregnancy then women who smoke cigarettes or who exercise strenuously might be the next to be taken into custody. This could cause the problem to be driven underground: pregnant women might refuse counselling and medical help out of fear of being confined; some might even resort to having an abortion in order to continue their addiction. She concludes "In the end, orders made to protect a foetus's health could ultimately result in its destruction." (McLachlin 2009).

This is interesting in the light of the recent High Court decision in Ireland on 2nd November 2017 which refused to force a pregnant woman to have a Caesarean Section against her will determining that “it would be a step too far to order a forced C-Section, even if that increased the risk to both mother and child.” The case was brought by the Health Service Executive (HSE) against the pregnant woman and demonstrates the new potential negative implications of the 8th Amendment – we will not know what a Supreme Court decision would have been if the HSE had appealed. In the event, the women woman herself elected for a C-Section after her waters broke (Irish Times 2nd November 2017). 
The U.S. Centre for Reproductive Rights (CRR) documents repreoductive rights issues globally, and identifies what it analyses as “an emerging trend to extend a right to life before birth, and in particular from conception [which] poses a significant threat to women’s human rights, in theory and in practice”. In their view, these efforts are often “rooted in ideological and religious motivations and are part of a deliberate attempt to deny women the full range of reproductive health services that are essential to safeguarding women’s fundamental rights to life, health, dignity, equality, and autonomy, among others” (CRR 2013). 
The core strategy by Christian right-wing fundamentalists is to establish recognition of a right to life before birth and a range of legal processes based on Constitution and statute law, legal and medical regulations, on a country by country or State by State basis, are being used to achieve this aim. CRR documents a wide range of constitutional and legislative changes across different countries that attempt to grant a right to life before birth, recognition of a prenatal legal personhood which aims to outlaw any procedure that terminates a pregnancy and sometimes make certain forms of contraception and in-vitro fertilisation illegal.  Examples include:
· explicit recognition of a constitutional right to life before birth, as in the national constitutions of Guatemala and Chile;
· constitutional protections that confer equal protection for the life of both the pregnant woman and the “unborn,” as in the national constitutions of Ireland and the Philippines;
· legislation establishing that the right to life is subject to prenatal protection, as in Poland; 
· new constitution adopted in the Dominican Republic in 2010 which recognised a right to life from conception;
· 16 Mexican states since 2008 have amended their constitutions to protect the right to life from either fertilisation or conception;
· new Protection of Life in Pregnancy Bill 2013 in Ireland enshrines for the first time a definition of the foetus in law as ‘a potential human being from the point of implantation in the womb’ in Ireland and only allows restrictive abortion only when the life of a pregnant woman is at risk and also in which an abortion would alleviate that risk.
· In a major move which will likely have life-threatening consequences for women around the world, Trump has expanded the Global Gag Rule, which virtually restricts all global health assistance provided by the U.S. federal government. Trump’s new guidelines cutback global health programs by up to  $8.8 billion in funding and is a “…a major assault on those who serve the world’s poorest and most vulnerable women. This policy does not protect life. It jeopardizes the lives of countless women by withholding critical information and access to the full range of reproductive health care.”


But some positive changes have also taken place which are highly relevant:
· In 2008 and 2010, the United States (U.S.) state of Colorado and in 2011, the U.S. state of Mississippi rejected initiatives to amend the constitutions of these states to recognise that ‘life begins at conception’ and that from the moment of fertilisation, zygotes, embryos, and fetuses are people with all the rights guaranteed to persons under their state constitutions. 
· In 2015, the U.S. Supreme Court denied pharmacists in Washington State the right not to comply with a state ruling making it compulsory to stock and distribute contraceptives.  
· In 2007, the Slovak Constitutional Court found that granting the right to life to a fetus would directly contradict women’s constitutional rights to health and privacy and upheld the constitutionality of their abortion law.
· CRR submitted a complaint to federal court in District of Columbia challenging regulations to released to curtail access to birth control.
· The Nepal Supreme Court in 2009 concluded that “[a] fetus is able to exist only because of the mother; if we grant the fetus rights that go against the mother’s health or well-being it could create a conflict between the interests of the mother and the fetus, and even compel us to recognize the superiority of the fetus, a situation that would be against the mother. It is not possible to put the mother’s life at risk to protect the fetus.”
· In the Summer 2017, Chile’s Constitutional Tribunal voted 6 to 4 to pass an abortion bill allowing women from January 2018 to access safe and legal abortion services in cases of life-threatening conditions.
· The Colombian Constitutional Court in 2008 ruled that Colombia’s restrictive abortion law must be expanded to permit abortion in certain circumstances. The Court held the law to be unconstitutional because it “entails the complete pre-eminence of the life of the fetus and the absolute sacrifice of the pregnant woman’s fundamental rights.” The Court further explained that “[this law] extinguishes the woman’s fundamental rights, and thereby violates her dignity by reducing her to a mere receptacle for the fetus, without rights or interests of constitutional relevance worthy of protection.” 
· In 2012, Motion 312 was introduced into Canadian parliament calling for a House of Commons Committee to determine when human life begins - this motion was defeated by 203-91.
· Abortion was included as part of the Inter-Provincial Billing Agreement in Canada in 2015. This was a significant change and brought abortion care in-line with the Canada Health Act, which ensures that coverage must be maintained when a person travels outside of their home province. In 2015, the abortion drug Mifepristone was also approved by Health Canada.  
· A federal district court judge issued a temporary restraining order blocking a 2017 Texas measure banning the safest and most common form of medicated abortion A State district court permanently blocks Oklahoma restrictions on women’s access to medication abortion .
· Also in 2017, members in the U.S. Senate and House of Representatives introduced a Protect Access to Birth Control Bill to repeal rules issued by the Trump administration that threaten to curtail access to birth control for thousands of women (RCC 2016).
In new and serious developments in October 2017, U.S. House of Representatives passed what many have deemed as ‘unconstitutional’ a nationwide ban on abortion at 20 weeks, prohibiting abortion without regard to the health of the woman. And Trump’s administration issued a new regulation that enabled employers to opt-out of providing contraceptive coverage as a part of their healthcare plan ‘if they claim a religious or moral objection to doing so’ (CRR, 2017). But this discussion of so-called religious freedom denies a critical reality. While Trump’s new policies might be protecting the religious ideologies of fundamentalist Christian corporation owners, they are directly infringing on religious rights of others. Rolling back of contraceptive provisions under Obamacare’s undermines important protections for women’s health and in one strong statement it is argued that these measures are in direct contradiction to Jewish women’s religious practices in particular: “In cases where a life is in danger, Jewish law not only allows birth control, but mandates it. Abortion, for instance, is mandated if the mother’s life is in danger (CRR 2017)”. 
One of the most shocking case against an individual indian-american woman in the U.S. was that of Purvi Patel who was  imprisoned in South Bend Indiana after a successful prosecution convistced her of causing the death of her foetus by attempting to terminate the pregnancy (crime of taking illegal abortion drugs) and AT THE SAME TIME of causing the death of her baby (crime of feticide and neglect of a dependent). Purvi was convicted and received a twenty year sentence – a truly bizarre and horrific situation – which was thankfully overturned be appeal in July 2016. “The verdict makes Patel the first woman in the U.S. to be charged, convicted and sentenced for “feticide” for ending her own pregnancy, according to the group National Advocates for Pregnant Women (NAPW). Though Patel said she had had a miscarriage, she was found guilty of taking ‘illegal abortion drugs’. The Indiana statute under which Patel was convicted bans “knowingly or intentionally terminat[ing] a human pregnancy” with any intention other than producing a live birth, removing a dead fetus or performing a legal abortion. NAPW Executive Director Lynn Paltrow expressed deep disappointment at the extreme sentence: 

"While no woman should face criminal charges for having an abortion or experiencing a pregnancy loss, the cruel length of this sentence confirms that feticide and other measures promoted by anti-abortion organizations are intended to punish not protect women. Ms. Patel is not the first woman in the U.S. to have been arrested and charged with a crime for terminating her own pregnancy or based on allegations that she had attempted to do so. This case, however, is the first time any woman has been charged, convicted, and sentenced for the crime of feticide for having attempted to end her own pregnancy (Washington Post April 1st 2015).

All of the recent rulings are being challenged in the U.S. courts and while that is a hugely positive development, it does mean that women’s bodily integrity in Ireland, the U.S. and elsewhere is constantly subjected to definition and dissection by patriarchal legal systems. What these various judgments make clear is that recognising foetal rights in law, inevitably sets up a situation of conflict of rights and as the UN CEDAW (United Nations Committee in the Elimination of Discrimination against Women) has concluded any measures a State takes to protect prenatal interests must recognise the fundamental rights of pregnant women and not perpetuate discrimination – one of the founding principles of human rights law. CEDAW has noted that “the proposition that protection of the foetus should prevail over the health of the mother is grounded in stereotyped roles for women and constitutes gender-based discrimination in violation of a woman’s rights” (CEDAW 2011). It is important to note that this conclusion prioritises the health of the mother and is not restricted to her life and in this sense Ireland’s 8th Amendment to the Constitution and the Protection of Life During Pregnancy Act 2013 are both in direct contravention of women’s human rights as recognised by the UN.  

It is not surprising, in this context, that the chairperson of the CEDAW Committee Nigel Rodney in 2015 concluded that Ireland’s abortion laws treat pregnant women as ‘a vessel and nothing more’ and argued Irish laws are urgently in need of change. In a recent conclusion in June 2016 from the UN Commission on Human Rights, Ireland’s abortion law was defined as 'cruel and inhumane‘ and the Commission recommended that abortion be made available in Ireland in circumstances where pregnancy is a result of rape, in cases of fatal foetal abnormality and where a women’s health is endangered by proceeding with the pregnancy. The Citizen’s Assembly in Ireland that explored the issue of abortion came to similar conclusions in 2017 and in addition argued the abortion should be available up 18 weeks with no restrictions and that socio-economic circumstances should be deemed grounds for an abortion. These conclusions are strongly supported by the Irish Human Rights and Equality Commission (IHREC) and it is worth reading closely their statement in September 2017 to the Oireachtas (Parliamentary) Committee on the Repeal of the 8th Amendment to the Constitution. 

“It is the view of the IHREC that the State should approach reforms on access to abortion in Ireland primarily as a matter of health care policy. To do so would be in keeping with its obligations under international human rights law.

Concerns about the barriers placed by the existing legal framework on women’s right to the highest attainable standard of health, the right to privacy, to equality before the law, to non-discrimination and to freedom from inhuman and degrading treatment, as well as the State’s special obligations towards minors, in particular the girl-child, have been raised by several international human rights bodies.

The UN Committee on Economic, Social and Cultural Rights has made clear the “realisation of women’s right to health requires the removal of all barriers interfering with access to health services ... including in the area of sexual and reproductive health”. It has identified the criminalisation of abortion and restrictive abortion laws as among these barriers. The committee has also specifically expressed its concern on the discriminatory impact on women who cannot afford to travel abroad to access abortion services or access the necessary information.

IHREC is of the view that key areas that require attention by this committee include the development of a legislative and regulatory framework that provides for access to abortion for reasons of risk to life and health; socio-economic or family circumstances; pregnancy as a result of rape or incest; and fatal foetal abnormality.

The commission has also raised concerns about the barriers that assessment and certification requirements place before women with restricted access to medical practitioners or health information, such as women from poorer socio-economic backgrounds, from ethnic minority groups, or with intellectual disabilities.  A reformed framework for access to abortion services under a wider set of circumstances should avoid the creation of new processes where vulnerable women and girls may be subject to trauma, re-victimisation, delays in treatment or other harms. The commission is of the view that a new framework for access to abortion should place the decision-making process primarily in the hands of the pregnant woman in consultation with her physician. 

As has been highlighted at the Citizens’ Assembly and in other fora, the criminalisation of abortion constitutes a potentially serious chilling factor for women seeking medical care, as well as for health care staff providing such care. The commission, therefore, is of the view that, notwithstanding limitations that may be placed on access to abortion by legislation and regulation, the State should decriminalise abortion in all circumstances, as required by the UN Committee on the Rights of the Child in its concluding observations on Ireland adopted in 2016.

The commission and others have highlighted serious shortcomings in Ireland’s sexual and reproductive health education system. In parallel to a reformed legislative and regulatory framework for access to abortion, it is crucial the State develop a comprehensive, scientifically objective, sexual and reproductive health education policy (IHREC, 2017).

Canada: Falling abortion rates and early stage abortion
The debate concerning the 8th Amendment and abortion law in Ireland needs to be informed by practices in other countries. A key country is Canada, a country that has successfully taken abortion completely out of constitutional and criminal law and placed it in the context of women-centred health regulations. This is a huge achievement and creates a whole new context within which the provision of abortion should be framed, a context that Ireland should follow.

Canada has achieved hugely positive outcomes by establishing a crime-free, woman’s health centred approach to abortion:
 
· without legal obstacles, access and travel delays, most abortions are done at a very early stage;
· numbers of abortions in Canada have been decreasing since abortion was decriminalised in 1998;
· This falling abortion rate is linked to greater access to contraception and sex education.

Dramatic change in abortion access
In 2015, Canada celebrated the 25th anniversary of when regulation of abortion was taken entirely out of criminal law and currently is limited to the Canada Health Act.  The Canadian Criminal Law Amendment Act 1968-69 was introduced shortly after the British abortion legislation of 1967. This Act - similar to the British Act - legalised abortion subject to a committee of doctors signing off that abortion was necessary for the physical or mental wellbeing of the pregnant woman.  

This 1969 law was interpreted differently by different doctors and hospitals, leading to very uneven access to abortion in rural areas and also in certain provinces which had low levels of access. The principle set down in the legislation was the ‘physical or mental well-being of the pregnant woman’ and the decision on access to abortion was to be decided by each individual hospitals’ Therapeutic Abortion Committee (TAC).  However, there was no requirement for every hospital to have a TAC or for it to meet and, in practice, only about one-third of hospitals had one. 

In defiance of the law, Doctor Henry Morgentaler began performing abortions at his clinic without the approval of a TAC and in contravention of the law. In 1973, Morgentaler stated publicly that he had performed 5,000 abortions without the permission of a TAC, even going so far as to videotape himself performing operations. Morgentaler's actions prompted a nation-wide movement to reform Canada's abortion laws and in 1970, as part of what was called the Abortion Caravan, thirty-five women chained themselves to the parliamentary gallery of the House of Commons, closing Parliament for the first time in Canadian history.

The Quebec government took Morgentaler to court three times, and each time juries refused to convict him despite his outright admission that he had performed many abortions.  In 1988, in a dramatic ruling the Supreme Court of Canada in the case of R. v. Morgentaler, existing abortion laws were deemed unconstitutional and the 1968-69 law was struck down.  In this landmark decision, the Supreme Court declared that the entirety of the country's abortion law were unconstitutional. The court ruled that the existing law was essentially a breach of the woman's right to security of the person, which is guaranteed under Canada's Charter of Rights and Freedoms and concluded that: 

“…forcing a woman, by threat of criminal sanction, to carry a foetus to term under a law that asserts that the woman's capacity to reproduce is to be subject, not to her own control, but to that of the state is a breach of the Charter" 

The majority of the Court emphasised the unfairness of unequal access, the Supreme Court highlighted barriers that included all-male TACs, doctors who did not wish to refer matters to TACs, and geographical and financial differentials in access to treatment by women faced with an unwanted pregnancy.  Just two years later, in June 1990, a teenager from Ontario, was injured during a botched abortion performed in a man’s home and just several days later, a Toronto woman, died from a self-induced, coat-hanger abortion. Reporting of these cases created widespread opposition to proposed new criminal legislation and the intense controversy arising from these tragic deaths resulted in a situation in which no subsequent government has re-visited criminal law proposals.

This has been the historical context that has led to the unique situation of Canada having no criminal or constitutional law on abortion. Abortion is now treated like any other medical procedure, governed by health regulations. Canada is the one country in the world that has NO criminal law restricting abortion at all. Canada continues to have problems trying to deliver accessible abortion services to women. Access is  hampered by its sheer size - the second largest country in the world after Russia and by far the least populated for its size, and that makes it much harder to deliver accessible abortion services to all Canadian women. Also, many clinic abortions are not funded in Canada, which forces women to go to hospitals instead which are varied in their support forwomen needing abortions. A second problem is anti-choice harassment and violence. Three Canadian doctors have been shot in the last five years. (Prochoice Action Network, Canada 2017)

Access to health services is guaranteed by health legislation in Canada and abortion is considered a safe, legal, insured and funded service. Abortions in Canada are funded by Medicare but just one-third of hospitals perform abortions, and these perform two-thirds of abortions in the country. The remaining abortions are performed by public and private-for-profit clinics. Regulations and accessibility still varies between provinces and non-legal obstacles exist that are mainly financial. Access to abortion care is mostly provided in large urban centres. Women in small communities or in rural areas still have to travel to the major centres providing care. With the approval of mifepristone, access will likely improve as physicians incorporate medical abortion into their family practice. (Richer 2008; richer 2003).

Ireland: What needs to happen?
In Ireland, we need to fully recognise that abortion is a reality in women’s lives and that our heavily restrictive laws criminalise and harm women, particularly vulnerable women (women with poor health; women on low incomes; undocumented women; women subject to violent and sexual abuse). To achieve the kind of positive results that are evident in Canada, based on a women’s health-centred approach two things need to happen:

- 8th Amendment to the Constitution needs to be repealed 
- Protection of Life During Pregnancy Act 2013 needs to be repealed

Women who may have abortions and those that may assist them would then no longer be treated as criminals under the law. Abortion would be taken out of the Constitution and decriminalised. Women’s physical and mental health would move centre stage and women-centred health regulations would set down key principles for the provision of abortion services in Ireland. 

Experience in Ireland of extending a right to life before birth has posesd a significant threat to women’s human rights, in theory and in practice.  At a global level, this is part of a deliberate attempt to deny women the full range of reproductive health services that are essential to safeguarding women’s fundamental rights to life, health, dignity, equality, and autonomy. These attempts to grant a ctizenship before birth - and therefore recognise pre-natal legal personhood - seek to bestow rights that undermine the rights of pregnant women. 

The ideology of foetal rights has now been debated over decades through the courts and legal systems of different countries. In many cases, these measures aim to outlaw any procedure that terminates a pregnancy. In other cases, restrictions have beem sought on access to in vitro fertilisation and contraception. Across the board, these strategies attempt to deny women the right to make autonomous decisions regarding their fertility and consequently mean a disregard for women’s basic human rights. The contested arena of foetal rights is more about the regulation and control of the bodies of pregnant women, than about the specific issue of access to abortion.  
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