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Abstract

The article compares and contrasts the provision of some restorative practices in cases of sexual violence in three European countries: Belgium, Ireland and Norway. It begins by briefly outlining efforts to address the ‘justice gap’ experienced by victims of sexual violence within conventional justice systems. The article points to calls for the development of alternative or complementary innovative justice responses to sexual violence. It suggests that restorative justice advocates believe they can deliver a participatory, empowering and flexible form of restorative justice, which can run in tandem with conventional criminal justice processes. However, it is noted that the application of restorative approaches to cases of sexual violence has engendered some controversy. Country profiles of Belgium, Ireland and Norway provide the background for a thematic analysis of the provision of restorative practices in cases of sexual violence in these three European countries.  The article points to considerable inter-country divergence in the extent to which restorative justice is accessible to victims of sexual crimes and to the emergence of country specific patterns in the provision of restorative justice in cases of sexual violence.
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1. Introduction

The EU Directive on the rights, support and protection of victims of crime positions access to restorative justice (RJ), subject to appropriate safeguards, as a right of victims of crime (EU, 2012: art. 12). However, the appropriateness of RJ as a response to sexual violence (SV)
 is contested and the approach adopted has often been conservative. Research conducted during a recent Daphne project on the topic
 has highlighted that the development of restorative practices in cases of SV varies considerably from one country to another. This is also the case within Europe: in some European countries such practices are in fact quite advanced, whereas others have been very slow to implement any such initiatives or have even plainly forbid them. This being the case we want here to compare and contrast the provision of RJ in cases of SV in three specific European countries (Belgium, Ireland and Norway), which are different in many regards and particularly in their approach to SV, and RJ. We aim to examine the specific characteristics, which encourage, allow or act as barriers to the introduction and running of such practices. We point indeed to considerable inter-country divergence in the extent to which RJ is accessible to victims of sexual crimes and to the emergence of country specific patterns in the provision of RJ in cases of SV. Our analysis highlights the imperative for innovations in criminal justice responses to be congruent with and sensitive to national socio-political contexts. 
This article begins by presenting some general facts about SV and legal responses thereto and to the ‘justice gap’ experienced by victims of sexual violence within conventional justice systems. Second, we provide a definition of RJ and consider why the application of RJ in cases of SV has engendered some controversy. Third, some basic comparative country specificities of Belgium, Ireland and Norway are outlined. In the penultimate section we present a thematic analysis of the provision of RJ in cases of SV in Belgium, Ireland and Norway, in particular by looking at the development of practices, the legislative aspect, the timing of RJ initiatives, the training of RJ practitioners specifically for SV cases and interagency work. In the final section of the article we discuss our findings and set out our conclusions.
2. Understanding and responding to sexual violence

Sexual violence is a complex phenomenon, which is perpetrated against men, women and children of all ages and in all societies (Krug et al., 2002), although the majority of victims are women and children and the majority of perpetrators are men.  (WHO, 2003: 6). Research suggests that males are especially predominant amongst adolescent perpetrators of sexual violence (Ybarra & Mitchell, 2013).   Definitions of sexual violence have varied over the years and the way we understand the term today may still differ according to cultural values, social norms, gender roles and local acceptance of human rights. In relation to one form of sexual violence, for example that of rape, Neumann (2010) explains indeed that: while ‘the physical reality of rape has not changed over time: the penetration of a vagina or other orifice by a penis or other object without the consent of the man, woman, or child being penetrated, [d]efinitions of rape, ideas, perceptions, and applicable laws have all shifted over the years’ (p. 1). It is also clear that the acts of SV can involve not only the actual or perceived physical violence but also include psychological intimidation. They may involve physical contact or indeed no physical contact at all, for example having to endure unwanted sexual comments or advances (sexual harassment), having to watch scenes of sexual violence (real or virtual e.g. pornography) or simply being under the threat of physical or psychological violence.

The prevalence and response to sexual violence is shaped by societal, organisational and individual factors. In recent decades the issue of sexual violence has been discussed with greater openness and less taboo (Neumann, 2010). However, much still remains to be done. Although there have been general improvements in the status of women in many jurisdictions we can still point to societies where male violence is tolerated or even viewed as ‘normal’ (Lehrer, Lehrer, Lehrer & Oyarzún, 2007).  The cost of conservative gender norms may well include higher rates of sexual violence and lower rates of disclosure of such violence (FRA, 2014; Lehrer, Lehrer, Lehrer & Oyarzún, 2007; Zinsstag et al, 2015). The promotion of gender equality is associated with lower levels of sexual violence with the prevalence of sexual violence against women tending to be higher in countries where the status of women is low (Yodanis, 2004). Higher levels of gender equality are also associated with higher levels of reporting of sexual violence (FRA, 2014). Therefore, comparisons of reported rates of sexual violence must be conducted with great care. Data on the incidence and prevalence of SV present divergent rather than consistent results (FRA, 2014; Kury et al., 2004; McGee et al., 2002). Such variations may be attributable to methodological variations (such as different definitions of SV or different timeframes for victimisation) (Kury et al., 2003; Saltzman, 2004; Young et al., 2009) or may reflect differences in reporting levels due to variations in social norms and different levels of trust in the criminal justice system (FRA, 2014).

At the meso-level the dynamics of certain organisations (such as the Catholic Church) which prioritise obedience and loyalty may on the one hand provide a context which contributes to sexual violence whilst also having institutional structures which impede transparent investigation of sexual violence (Keenan, 2012). Similarly the power and status of sport coaches and an orientation towards performance rather than the well-being of athletes can mean that athletes and in particular elite athletes may face a heightened risk of abuse (Parent & Demers, 2011). 
Individual characteristics (such as mental or physical disability) and behaviour (such as problematic alcohol/drug use, prostitution) may increase the risk of victimisation (Abbey, Ross, McDuffie, & McAuslan, 1996; Farley et al, 2003; Jewkes, Sen, & Garcia-Moreno, 2002; Rape Crisis Network Ireland, 2010). Women’s risk of victimisation decreases with age (Jewkes, Sen & Garcia-Moreno, 2002; FRA 2014) and interestingly women in professional and managerial occupations have a higher risk of experiencing non-partner sexual violence than women who have never engaged in paid work (FRA, 2014:37). Victims of sexual abuse in childhood or adolescence have a higher risk of sexual victimisation in adulthood (Himelein, 1995; Koss & Dinero, 1989). Studies have pointed to a positive association between lower socio-economic status and child sexual abuse (Finkelhor, 1994) but it has also been noted that it may be easier to detect abuse in poorer households (Lehrer, Lehrer, Lehrer & Oyarzún, 2007). 

Sexual offenders are not a homogenous group and cannot be understood as one pathological entity (Woessner, 2010). The risk for sexual offending is multi-factorial (for integrative and multifactorial theories see Finkelhor, 1984; Marshall & Barbaree, 1990; Ward & Beech 2006) and linked to individual traits as well as family dynamics, peer influence and wider social and cultural environments (Krug et al., 2002: 11). 
Sexual violence is associated with multiple adverse consequences. These include negative impacts on physical and mental health  linked to an increased risk of posttraumatic stress disorder, anxiety, depression, suicide (attempts) and/or substance (ab)use for victims of sexual violence and to reduced levels of reproductive and physical health due to  gastrointestinal and gynecological problems, sexually transmitted diseases and reports of chronic pain (Gage & Hutchinson, 2006). Material and financial consequences have also been documented (Dignan, 2005; Zinsstag, 2014).
3. Legal responses and reforms

Conventional justice systems have struggled to deliver effective responses to victims and offenders of SV (see e.g. Daly, 2011). The intimate nature of the crimes can make disclosure difficult (Keenan, 2014) and the pervasiveness of rape myths (Lonsway & Fitzgerald, 1994; Neumann, 2010; Peterson et al., 2011) can result in victims fearing they will not be believed (Jülich et al., 2011). Responsibility for the offence can also be wrongly attributed to the victim rather than the offender, by victims themselves and by others (European Women’s Lobby (EWL), 2013; Leahy, 2008). All of these factors contribute to low police reporting rates (McGee et al., 2002; Regan and Kelly, 2003).

Victims of SV who report their experiences to the police may find that their behaviour and character is questioned and scrutinised and may experience secondary victimisation due to the attendant legal and medical processes (Campbell, 2008; Campbell, 2005; Logan et al., 2005; Smith & Skinner, 2011). However, positive interactions with police are also reported by victims in some studies (Keenan, 2014; Patterson, 2011). Many victims of SV find their peripheral position within the criminal justice process to be disempowering (Herman, 2005; Keenan, 2014) and report frustration and dissatisfaction due to a lack of information regarding the criminal proceedings (Keenan, 2014). Others find the adversarial character of court processes and exchanges to be re-traumatising (Herman, 2005; Keenan, 2014). 
Various legal reforms have been introduced in recent decades in most developed countries in an effort to improve the response to sexual offending (Fileborn, 2011; McGlynn & Munro, 2010; Spohn & Tellis, 2012). These include rape shield laws to restrict evidence regarding a victim’s sexual history, the refinement and expansion of the definition of sexual offences, the criminalisation of marital rape and the introduction of Victim Impact Statements (VISs). Legal reform is of course limited by the requirement that the rights of accused persons cannot be infringed or diluted (Doak, 2008); concerns in this regard have meant that legislative change has not always garnered unilateral support (Ashworth, 2002; Buruma, 2004; Pemberton & Reynaers, 2011). Changes to criminal justice procedures and administration have been introduced to address victim concerns and sensitivities. They include specialised police units for investigating sexual crimes, specific courts or court procedures, and the provision of victim liaison officers at various stages of the criminal justice process. Despite these reforms conventional criminal justice systems struggle to provide effective responses to victims of SV. Legal reforms and changes in social norms may have contributed to increases in police reporting rates (Baumer, 2004; Daly & Bouhours, 2010; Lovett & Kelly, 2009) but as Lovett and Kelly (2009) have demonstrated increases in the number of reported rapes have been accompanied by increases in attrition rates, resulting in a smaller proportion of reported cases than heretofore proceeding to trial and a decline in conviction rates. It would seem therefore that legal reforms have not succeeded in bridging the ‘justice gap’ (Lonsway & Archambault, 2012; Temkin & Krahé, 2008) for victims of SV.
4. Restorative justice and sexual violence

The ‘justice gap’ (Lonsway & Archambault, 2012; Oudshoorn et al., 2015; Temkin & Krahé, 2008) or perceived failure of the criminal justice system has led to an increasing awareness of the need for improvements in conventional justice and development of alternative innovative justice responses to SV (see Centre for Innovative Justice (CIJ), 2014; Daly, 2011; Keenan & Zinsstag, 2014). Conventional justice reforms refer to changes in substantive and procedural laws and policies, with the aim of increasing the efficiency, efficacy and fairness of the criminal justice system. Innovative justice reforms in contrast, focus on a broader interpretation of ‘justice’ than that provided by legal definitions, with the aim of improving victims’ access to and experience of ‘justice’ by means of additional non-adversarial mechanisms, such as RJ (Daly, 2014: 378). Innovative justice responses are primarily non-adversarial and can operate either in parallel or complementary to conventional criminal justice systems, or function independently (CIJ, 2014: 11; Daly, 2011). Restorative justice advocates contend that it provides a response to SV which is participatory, empowering, flexible and safe and which can run in tandem with conventional criminal justice processes. 
There is no single authorative definition of RJ. This is consistent with the multiplicity of theories, origins, and traditions which have provided the foundation for RJ programmes to date (Zinsstag et al., 2011: 23). Howard Zehr, a prominent theorist and advocate for RJ has defined RJ as ‘a process to involve, to the extent possible, those who have a stake in a specific offence and to collectively identify and address harms, needs and obligations, in order to heal and put things as right as possible’ (2002: 37). The UN defines a RJ programme as ‘any programme that uses restorative processes and seeks to achieve restorative outcomes’ (2006: 7). The final definition we note is one based on a maximalist approach which simply mentions the essentials: ‘Restorative justice is every action that is primarily oriented toward doing justice by repairing the harm that has been caused by a crime’ (Bazemore & Walgrave, 1999, p. 48). While RJ programs share common principles the interpretation and implementation of these principles vary and result in considerable divergence in practice (Braithwaite, 2002; Strang et al., 2013).

In many jurisdictions RJ has been positioned as a response to offences of minor or moderate gravity and in particular as a response to offences committed by juveniles (see inter alia Hudson, 2003; National Commission on Restorative Justice, 2009; UN, 2006). Some restorative justice programmes have been precluded from dealing with sexual crimes or intimate partner violence (CIJ, 2014; Nelund, 2015). This is despite the fact that research suggests that RJ may be most effective as a response to violent crime (Strang et al., 2013: 48). Victim advocates have expressed concern that RJ may place victims of SV at risk of re-traumatisation and or re-victimisation (Cameron, 2006; Daly & Stubbs, 2006; Stubbs, 2002). It has also been claimed that RJ could shift SV away from the public sphere into the private sphere which would reduce public awareness and condemnation of SV (Cameron 2006; Stubbs 2002).
We can see therefore that the development of restorative interventions in cases of SV may be contested. Sensitivity to the sociocultural context may be key to successfully developing RJ responses in cases of SV and to critically integrating such responses into conventional criminal justice systems. This is considered further in later sections. 

5. Country profiles

In this section we outline some key features of each of the three selected countries and discuss their use of RJ in cases of SV.  European countries are highly developed and share many characteristics. However, considerable divergence also exists and it is possible to point to very different models of capitalism (Hall & Soskice, 2001) and social welfare typologies (Esping-Andersen 1990) within Europe.  Differences in the models of capitalism adopted are also linked to divergent penal policies and structures (Lacey, 2008). The three countries profiled here provide examples of three developed capitalist countries with divergent welfare and institutional structures.

We begin by noting that it is difficult to establish the prevalence of SV within countries and even more difficult to compare prevalence rates of different countries. Variations in social and cultural norms can produce divergent reporting patterns and differences in the definition of criminal offences, procedural practices within national criminal justice systems and trust in criminal justice systems can influence the police reporting and recording of sexual offences. We must be cautious therefore about interpreting inter-country variations in both the prevalence and the level of police recorded offences. Responses to SV are also influenced by institutional structures and social, religious and cultural norms (FRA, 2014).  The country profiles set out below provide relevant contextual information for each of the three countries, including details regarding population size; per capita income; religion; the welfare regime; political structures; gender equality and the criminal justice system.
5.1 Belgium
Belgium is situated in the northwest of continental Europe and has an estimated population of 11.2 million (Eurostat, 2014a: 23). Individual incomes in Belgium are more than 10 percent above the EU average (Eurostat, 2014b).
 Although historically a predominantly Roman Catholic country recent surveys indicate that less than half of the Belgian population aged 15 and over now identify themselves as Catholic (Billiet et al., 2009). The Belgian welfare regime promotes social cohesion, is moderately redistributive and has been described as lying between the social democratic and conservative models of welfare regimes (Kammer, Niehues and Peichl, 2012).
 Voter turnout in elections is high (around 85 percent), due to the fact that it is obligatory, and relatively stable (Delwit, 2013). Belgium is ranked 10th in the World Economic Global Gender Gap (Schwab et al., 2014) and its gender equality index of 59.6 is above the average for EU-27 countries (European Institute for Gender Equality (EIGE), 2013: 109). 

Since the 1990s the Belgian inquisitorial criminal justice system has undergone a period of significant reform which has included a restructuring of the police forces, changes to the system of appointing judges and prosecutors, and an extension of victims’ rights (Daems et al., 2013). The prison population per 100,000 population is estimated as 108 (Walmsley, 2013) which is the highest of the countries visited and above the median rate in West European countries (Walmsley, 2013). Overcrowding has been a feature of Belgian prisons in recent years (Daems et al., 2013) and prison conditions have been found to have breached the European Convention on Human Rights (ECHR 343 2014, 25/11/2014; International Centre for Prison Studies, 2015). 
Data from a recent EU wide survey indicates that in Belgium the prevalence of SV against women (by both partners and non-partners) is higher than the EU average (FRA, 2014). In 2013 the rate of police recorded sexual offences in Belgium was 59.7 per 100,000 of population (UNODC, 2015a); the rate of police recorded rapes was 27.7 per 100,000 (UNODC, 2015b); these rates are higher than those in the other two countries profiled.
5.2 Ireland 
Ireland is located on the western periphery of Europe and has an estimated population of 4.6 million (Eurostat, 2014a: 23). Ireland has been particularly adversely affected by the recent economic recession and on average incomes are 6% below the EU average (Eurostat, 2014b). In 2011 three in every ten (29.7 percent) Irish adults aged 18-64 were considered to be at risk of poverty or social exclusion (Lopez Vilaplana, 2013: 3); within the EU-27 this proportion was only exceeded by Hungary, Latvia, Romania, and Bulgaria. Ireland is a predominantly Catholic country although religious observance has decreased in recent decades (O’Mahony, 2013). Ireland’s welfare regime has been described as a ‘hybrid’ which ‘relies to a high degree—by international standards—on the involvement of non-profit bodies’ (National Economic and Social Council, 2005: xiv). Voter turnout in Ireland has declined in recent decades, partly in line with a lack of trust in institutions, and is the lowest of the three countries analysed (Delwit, 2013). Ireland is ranked 8th in the World Economic Global Gender Gap (Schwab et al., 2014) and is attributed with a gender equality index (55.2), which is marginally above the average for EU-27 countries (54.0) (EIGE, 2013).


Ireland has a centrally controlled common law adversarial criminal justice system, although there are few jury trials due to the high rate of guilty pleas and the summary disposition of minor offences (O’Nolan, 2013). The incarceration rate of 88 per 100,000 is below the European median rate (Walmsley, 2013). However, the prison population has been limited by the physical capacity of the existing prisons rather than by sentencing policies; budgetary restrictions have delayed a planned expansion of the prison estate and resulted in the extensive and somewhat arbitrary use of ‘temporary release’ provisions to manage the prison population (Thornton Hall Project Review Group, 2011). 

Recent survey data indicates that the prevalence of SV against women (by both partners and non-partners) is below the EU average (FRA, 2014). A previous national survey of over 3000 respondents indicated that more than four in ten (42 per cent) of women and over a quarter of men (28 per cent) reported some form of sexual abuse or assault in their lifetime. The most serious form of abuse, penetrative abuse, was experienced by 10 per cent of women and 3 per cent of men. Almost one-third of women and a quarter of men reported some level of sexual abuse in childhood (McGee, Garavan, de Barra,Byrne & Conroy, 2002).

In 2013 the rate of police recorded sexual offences in Ireland was 43.7 per 100,000 of population (UNODC, 2015a); the rate of police recorded rapes was 9.8 per 100,000 (UNODC, 2015b), markedly lower than either in Belgium or Norway. 
5.3 Norway 
Norway is located on the western segment of the Scandinavian Peninsula and has a population of 5.1 million (Eurostat, 2014a: 23). Norway’s oil revenues have contributed considerably to the country’s high per capita income which is 35 percent above the EU average (Eurostat, 2014b). In 2011 the proportion of Norwegian adults aged 18-64 at risk of poverty or social exclusion was 15.9 percent (Lopez Vilaplana, 2013: 3), the lowest rate of the three countries profiled. The Evangelical Lutheran Church is Norway’s state church to which, until changes introduced in 2012, the government was afforded a role in appointing bishops and deans (National Post, 2012).
 About 80 percent of the population are members of the state church (Schmidt, 2011: 138) but religious observance is low and survey data indicates that almost half (45.8 percent) of the adult population consider that they have no religion (Kasselstrand & Eltanani, 2013: 110).  The Norwegian social democratic welfare regime provides generous and comprehensive coverage and social benefits to its citizens and labour market participation rates are high (Halvorsen & Stjerno, 2008). Voter turnout has declined moderately since the 1980s and is in the region of 70-80 percent (Delwit, 2013). Norway is not included in the gender equality index produced by the EU but is ranked 3rd in the World Economic Global Gender Gap (Schwab et al., 2014). 
The Norwegian criminal justice system is closest in character to those of its Nordic neighbours in which contemporary penal policy, distinguished by low rates of imprisonment, ‘normal’ prison regimes and an orientation towards re-integration, is attributed to long standing socio-political forces and cultural norms (Pratt & Eriksson, 2011). 
In 2013 the rate of police recorded sexual offences in Norway was 49.6 per 100,000 of population (UNODC, 2015a); the rate of police recorded rapes was 22.5 per 100,000 (UNODC, 2015b)
6. Service development, pathways and funding

The development, referral processes, and funding of RJ services in cases of SV are inter-related and shaped and influenced by a constellation of factors including institutional structures, social and cultural norms and key individual actors. The analysis presented largely explains the different trajectories and speed at which RJ has developed in Belgium, Ireland and Norway.

6.1 Belgium 

A number of key factors have contributed to the development of RJ in Belgium. Personal connections between academics and criminal justice professionals facilitated the development of innovative approaches in the criminal justice arena; one of these innovations was RJ. RJ projects grew out of academic research supported by staff within the prosecution service, the prisons and social services including probation and victim support. From the outset in the early 1990s, RJ projects were targeted at all crimes. The so-called programme ‘mediation for redress’ was designed for serious crimes, while ‘penal mediation’ was offered at the level of the public prosecutor for less serious crimes. In addition to benefiting the parties directly involved, the projects sought to incorporate restorative principles into the criminal justice system at large. 

A crisis in the Belgian criminal justice system further facilitated the introduction of innovative approaches. In the late 1990s the Dutroux
 case placed the Belgian criminal justice system in the media spotlight and prompted widespread public debate and calls for reform (Bauwens et al., 2012: 20). The resulting focus on the criminal justice system and appetite for reform provided an ideal context to expand and develop the pilot RJ projects. 

In Belgium, penal mediation is offered by ‘justice assistants’ (civil servants), while a small number of NGOs are contracted by the government to provide other RJ services all over the country. The NGOs are language specific services, so French speaking citizens and Dutch speaking citizens are accommodated by different RJ services. The services are also differentiated by the age of the offender, so there are separate RJ services for juveniles and adults. ‘Mediation for redress’ can be facilitated in respect of any crime reported to the police involving an identifiable victim, and at all stages of the criminal justice process including after sentence. Depending on the type of RJ programme, offenders may be juveniles or adults who must accept some level of responsibility to be considered for the RJ process. For ‘mediation for redress’, once the crime is reported to the police adult victims and offenders are informed of their right to seek mediation in addition to the police investigation and the RJ process can be initiated by either. Decisions regarding the referral of cases involving juvenile offenders to mediation (RJ) are made by the prosecution service or the presiding judge, and mediation is often used as a diversionary measure. The referral of juvenile offenders to the mediation service is best practice in Belgium as written explanations have to be provided by the prosecution service to the court if a case is not referred for mediation. 

For the more serious crimes, RJ in Belgium operates in tandem with and not as an alternative to conventional criminal justice processes. However, RJ interventions provided by the Confidential Centres for Child Sexual Abuse (Vertrouwenscentra Kindermishandeling) in the Flemish region of Belgium may be provided independently of the criminal justice system when the sexual abuse is intra-familial. Members of staff in the Confidential Centres have an obligation to help the children referred, but have discretion regarding the reporting of abuse to the police. The Confidential Centres therefore provide an arena in which intra-familial child sexual abuse can be addressed without invoking a criminal justice response. However, if families fail to comply with the prescriptions for treatment of the Confidential Centres, cases are referred to the police for criminal justice interventions. Staff in the Confidential Centres argue that their freedom to respond to intra-familial child sexual abuse independently of the criminal justice system has contributed to a substantial increase in the proportion of referrals which originate from within families.  
As a statute of limitations determines the timeframe within which historical cases of sexual violence can be prosecuted in Belgium, victims who disclose child sexual abuse as adults may not be able to seek justice through the conventional criminal justice system and may also therefore be precluded from VOM through the mediation services. However, in response to historical child sexual abuse in the Catholic Church in Belgium a Centre for Arbitration was established by the state with the co-operation of the Catholic Church, involving restorative meetings and financial settlements.  
In Belgium access to RJ is seen as a right and funding is provided by regional governments.

6.2 Ireland
In Ireland the provision of RJ in the area of SV has to date largely stemmed from the initiatives of a small number of organisations in the voluntary sector and by individual practitioners in private practice. In the statutory sphere caution has largely been the norm, with the National Commission on Restorative Justice (2009) recommending that certain serious offences, such as sexual assaults, be excluded from the initial phases of implementation. Clerical child sexual abuse has featured prominently in Ireland in recent decades and this form of SV is conspicuous in the RJ interventions developed to date. One RJ initiative addresses historical cases of clerical child sexual abuse and provides for mediation between the victim and the offender or a religious superior. This intervention, provided by Towards Healing, is funded by the Congregation of Religious in Ireland, the Irish Catholic Bishops’ Conference and the Irish Missionary Union. Restorative justice in cases of SV is also facilitated by One in Four, an organisation which was originally established to respond to the needs of adult victims of child sexual abuse in religious and institutional settings but which now responds to a wider range of SV and provides therapeutic services to both victims and offenders. One in Four’s RJ services are funded from a variety of sources including charitable donations, government funding and in some cases client ‘contributions’. Due to resource limitations One in Four can only facilitate a small number of restorative mediations each year; most of these relate to intra-familial sexual abuse although in rare cases they have facilitated restorative meetings between victims of clergy and a designated person of authority in the offender’s diocese or religious community. 

Although restorative cautions and conferences are features of the juvenile justice system in Ireland, the Garda
 Youth Diversion Office does not routinely seek to apply restorative interventions in response to harmful sexual behaviour by juveniles. However, restorative conferences have been convened in a small (three or four) number of such cases. Within the adult criminal justice system access to restorative interventions is limited. Two NGOs are funded by the Irish Probation Service to provide restorative interventions to offenders, but referrals are limited and access is restricted by both the location and the seriousness of the offence. However, of late more serious offences have been referred by the probation services and one victim-offender mediation has been conducted with the parties to a serious sexual crime post-release.

6.3 Norway
In Norway, both academic discourse (Christie, 1977; Mathiesen, 1971) and government policy, particularly in relation to juvenile offenders, has for some decades supported the need to develop alternative responses to crime (Paus, 2000). Norway’s mediation service began as a pilot project in 1981 and since 1991 the service has been in place nation-wide. The administration centre of the National Mediation Service (Konfliktradet) is located in Oslo and oversees the work of 22 local mediation offices which are manned by 600 volunteer or ‘lay’ mediators. Over time the seriousness of the cases dealt with by the mediation service has increased and the service now deals with a small number of cases of violence including domestic and SV. There has been some political reluctance to encourage this work, although with growing experience and the emergence of international research this is gradually changing. The practice of referring cases of SV to the mediation service seems to rely mainly on contacts and communication with agencies outside the criminal justice arena rather than from within the criminal justice system itself. The service participated in a pilot project on RJ in cases involving date rape, which was undertaken in Trondheim with mixed results, mostly due to lack of funds and political will (see www.tilrettelagtdialog.no/). 

There are two key sources of referrals to the mediation service. The first is the police service, which refers cases to the mediation service as an alternative to a criminal sanction. The second source of referral is from the civilian population, which can include prison inmates. Most cases of SV dealt with by the mediation service are not referred by the police. In general, referrals can come from either victims or offenders; however, the pilot project on date rape only took cases, which were victim initiated. Funding for the mediation service is provided by the Norwegian government.

7. Legislation

Legislation provides RJ interventions with an official imprimatur; this is especially important in the area of SV, as professionals (both within the health and criminal justice systems) may adopt a paternalistic approach and seek to prevent victims from participating in RJ due to their desire to protect them and prevent re-traumatisation. Legislation may also ensure that a stream of funding is secured for RJ; this enables services to be developed and expanded and allows professionals to develop the experience and skills necessary to deal with complex cases such as SV. 

7.1 Belgium
All of the participants in the Daphne research project on RJ and SV mentioned above who were engaged in RJ in Belgium considered the legislative underpinning of their work to be of vital importance. Besides the 1994 legislation for ‘penal mediation’, the key legislative provisions for RJ are set out for adults  in the Act of 22 June 2005 which introduced a new article on ‘mediation for redress’ into the Code of Criminal Procedure and  for juveniles in -the Youth Justice Act of 2006. The legislation for adults provides that mediation for redress is possible for all types of crime and for crimes of all degrees of seriousness, and requires that mediation shall be available at all stages of the criminal justice procedure, including post-sentence. There is no legislative requirement that victim-offender-mediation must influence the criminal sanction imposed but legislation does stipulate that a report can be provided to the court at the point of sentencing of the offender if both parties agree. The core principles of confidentiality, neutrality and voluntary participation are set out in the legislation. Until 2014, the funding and regulation of the mediation services were shared by the federal government and the regions (Flemish and Walloon). However, from January 2015 onwards, the regions acquired full competence for the funding and implementation of mediation services, for both juveniles and adults.

7.2 Ireland
Irish legislation does not refer specifically to restorative justice. However, the Children Act, 2001 provides for restorative cautioning as a means of diverting young people in conflict with the law from formal criminal justice processes and also provides for restorative conferencing for juvenile offenders at a number of different stages of the criminal justice process. The National Commission on Restorative Justice (2009) expressed doubts regarding the suitability of restorative processes for very serious offences such as rape and murder. The Commission also considered that offences such as sexual assault and domestic violence should not be referred to RJ until good practice and expertise in the area is established (2009: 16) and recommended that initially RJ should be targeted at cases which attract custodial sentences of up to three years. There is currently no legislative provision for RJ for adult offenders in Ireland although a number of restorative projects are in operation. The current schemes have been described as operating in ‘an ad hoc fashion’ and concern has been expressed that providing the schemes on a formal legislative basis ‘might serve to restrict certain restorative aims in favour of managerial targets’ (ACJRD, 2013:3-4).
7.3 Norway

Legislation on mediation was introduced in Norway in 1991. The national mediation service handles both civil and criminal cases and thus has been described as a ‘hybrid’ institution (Dale and Hydle, 2008). The legislation provides a statutory basis for mediation as well as powers to make referrals to mediation and to discontinue criminal proceedings. In Norway, mediation is an independent criminal sanction, which is included in the Code of Criminal Proceedings. Legislation introduced in 2004 transferred responsibility for organising mediation from municipal authorities to 22 public mediation services, run directly by the Ministry of Justice. Children under the age of fifteen (the age of criminal responsibility in Norway) cannot be referred for criminal mediation but may be referred to the civil mediation process.

8. Timing of restorative justice

Participation in RJ for SV cannot be on the basis that other proceedings are precluded as this would effectively provide sex offenders with an amnesty from prosecution which would be untenable. As lengthy custodial sentences are mandated in respect of serious sexual crimes in most jurisdictions the outcome of criminal proceedings may have life-changing consequences for perpetrators of sexual violence. Therefore, it seems likely that those accused of serious sexual crimes will not normally engage in restorative mediation with their victims unless they plead guilty, or unless and until they are convicted, or until such time that criminal convictions are no longer possible. Victims may also be unwilling to meet with offenders in the immediate aftermath of a violent sexual attack. For all these reasons RJ in cases of sexual violence is most likely to take place post-conviction but there are variations in these practices in the three countries studied.

8.1 Belgium

In Belgium mediation is possible at any stage of the criminal justice process and much effort is being made to make victims and offenders aware about the possibilities, to inform them so that they may also choose to use RJ in their cases. Mediations may happen after a crime is reported to the police but before it comes to court, during the court process, following conviction and during incarceration. The current mediation services do not extend to cases of sexual violence which are not reported to the police, which in effect is one of the limitations of having RJ institutionalised in law, despite the many advantages, as the legislation prescribes that only cases that are reported to the police can avail of the mediation services. As noted above as a statute of limitations determines the timeframe within which historical cases of sexual violence can be prosecuted, victims who disclose child sexual abuse as adults may not be able to seek justice through the conventional criminal justice system and may also be precluded from VOM through the mediation services. In practice it appears that mediation in cases of sexual violence most often occurs post-conviction. 

The timing of restorative meetings in cases of intra-familial child sexual abuse is decided upon on a case by case basis having regard to the needs and vulnerability of the child and the family dynamics.

8.2 Ireland

The restorative intervention provided by Towards Healing deals with historical cases of child sexual abuse committed by Catholic clergy. The RJ process has no connection with any civil, criminal or canonical processes. Victims who participate have either already taken a legal action of some form or have indicated that they are not interested in taking a legal action. A contrasting position is adopted by One in Four which generally only considers RJ appropriate when legal processes are concluded. In exceptional cases RJ meetings have been convened post-conviction but pre-sentence. 

Within the criminal justice system juvenile offenders may be offered the possibility of a pre-conviction restorative meeting convened by the Garda Youth Diversion Office while restorative meetings for adult offenders are only possible post- conviction and are rarely facilitated by any statutory agencies in sexual violence cases, with no protocols as yet being available within the statutory services for restorative justice for adults in the aftermath of sexual crime.

8.3 Norway

Mediation between the parties to a crime can take place pre-conviction or post-conviction in Norway. Cases of sexual violence referred to the mediation service pre-conviction are likely to be of minor gravity or cases where criminal prosecutions are unlikely to proceed. However, sometimes sexual violence is revealed when the offender has been charged with other less serious criminal charges. Post-conviction requests for mediation mainly come from incarcerated offenders. Victims of sexual violence can also seek civil mediation but self-referrals are unusual. A recent Trondheim pilot project sought to provide victim-offender mediation in cases of date rape. However the project met with considerable resistance from health care professionals and victim advocacy services and has ultimately ceased without processing any case to completion.
9. Training of restorative justice practitioners

Our research results revealed that facilitators/mediators of RJ in cases of sexual violence include people working in both a professional and volunteer capacity, people with and without a therapeutic qualification and people whose knowledge and experience of sexual violence ranged from expert to very limited. It is notable that this is an area that is generally unregulated, although some countries are in the process of introducing a register of mediators. 

9.1 Belgium

The training of mediators in Belgium appears to be largely ‘in-house’. While some experienced mediators have received external training, expertise has largely developed through experience. It was noted that cases of sexual violence are dealt with by selected and generally more experienced mediators who opt to take on more complex and difficult cases. 

Staff employed by the Confidential Centres (a group of professionals helping with ethical and other questions which practitioners might have during their practice) come from a variety of professional disciplines including psychology, psychotherapy and social work. In general, staff do not have specific RJ training.

9.2 Ireland

In Ireland the dominant provider of training in RJ practice is the International Institute of Restorative Practices (IIRP). Some organisations also use ‘in-house’ IIRP accredited trainers to train their staff. The standard period of training is three days which can be supplemented with an additional day or two of training for complex cases.  The training promotes a scripted approach involving five standard questions for victims and offenders, which it became apparent during our research, could inhibit practitioners from developing the flexible reflexive approach, which is necessary to deal with the complexities of sexual violence. It should be noted however that facilitators in Towards Healing have training in restorative circles with international trainers, while the NGOs, which currently engage in RJ for sexual violence, have extensive knowledge of sexual violence and its impact. The capacity of juvenile liaison officers in the Garda Youth Diversion Office and mediators in the RJ organisations funded by the probation services to deal with cases of sexual violence is largely untested.

9.3 Norway

The National Mediation Service in Norway has 600 carefully selected volunteer or lay mediators. The volunteer mediators – some of whom have related professional expertise - are provided with training which consists of an initial four day course followed by 6-8 weeks of observing mediation practice and a further three day course. The mediators are supported through meetings, conferences and individual guidance. Additional training is available for mediators in relation to sexual and domestic violence. It was noted that cases involving sexual or domestic violence would not be assigned to inexperienced mediators and in practice there is a small corps of highly experienced mediators who handle such cases.

10.  Inter-agency communication and co-operation

Restorative processes are underpinned by assurances regarding confidentiality and by the independence and neutrality of the mediator. Such assurances may be especially important in relation to sexual offences. Opportunities for inter-agency/inter-disciplinary liaisons are therefore likely to be limited, but in certain contexts may add to the value of the restorative processes. In other instances organisations provide internal mechanisms to offer mediators support and guidance which may be inter-disciplinary.

10.1 Belgium

In Belgium the mediation services are independent organisations which are separate from the criminal justice system but work in harmony with the public prosecutor or judge. In cases involving juveniles the services liaise with the prosecution services but their work is carried out independently. In turn the mediation services may subsequently refer parties to support/therapeutic services but they are not directly involved with such services. The independence of the mediation service is valued as it ensures that mediators are viewed as neutral impartial actors. 

Support structures are in place to ensure that independent practice is not isolated practice. Mediators can refer to a Deontological Code and to a Deontological Commission, which sets out guidance on issues such as confidentiality and neutrality. They can also consult with colleagues regarding difficult/complex cases and if necessary ethical dilemmas can be referred to the above-mentioned Deontological Commission which meets every two months to consider matters referred to it.

10.2 Ireland 

The two NGOs engaged in RJ in cases of sexual violence largely work autonomously. While they make appropriate disclosures to relevant authorities they do not seek to work in conjunction with other agencies/organisations. If requested Towards Healing and One in Four can organise for a bishop/religious superior to meet with  a victim and to prepare the parties for the best possible response to the victim’s justice and personal interests. Individual mediators can access support from colleagues but there is no network of organisations which work collaboratively. Facing Forward, an organization of interested professionals now come together for RJ events and training and have collaborated in research on RJ in SV cases with Marie Keenan of University College Dublin (Keenan, 2014).  The police who provide restorative conferences with youth offenders work in collaboration with therapists and the probation service but do not with other restorative justice services in relation to this work. 
10.3 Norway

The mediation services have established links with various victim support and child protection agencies and this has led over time to a shift in the profile of the cases dealt with, which now include more serious cases including cases of sexual violence. The mediation service provides a support structure to lay mediators and also to the professional mediators. Difficult cases can be referred to a co-ordination group which offers support and guidance and includes child protection staff and police officers.

11. Discussion and conclusion
Sexual violence is a pervasive and serious problem in all societies. Despite legal reforms, conventional criminal justice systems deliver justice for only a proportion of victims. Restorative justice in cases of SV offers victims an additional means of achieving justice, in tandem with or instead of conventional criminal justice processes. It also provides offenders with mechanisms to repay a moral debt and to engage humanly and honestly with the person who has been most affected by the crime in an effort to repair the harm (Keenan, 2014). It also offers communities an opportunity to work towards integration of victims and offenders and to repair the social bonds (Keenan, 2014). However, RJ can also be positioned as a challenge or even a threat to entrenched interest groups, such as victim advocacy groups, or to stakeholders, such as criminal justice actors or health professionals, who are both worried about the re-victimization of victims, due process rights of offenders, or the lack of a sufficient evidence base for RJ in SV cases. Despite these concerns our research points to the fact that RJ in SV cases is taking place ‘under the radar’ largely in response to requests from victims and from criminal justice and therapeutic personnel who witness the limitations of the Criminal Justice System to adequately address the complexities of sexual violence. The provision of RJ is not simply a question of improving access to justice; it is a political issue (Nelund, 2015; Woolford, 2009). 
Our analysis points to the importance of institutional structures and the socio-political environment in determining whether the provision of RJ in cases of SV moves from the margins to the mainstream. It is also apparent that legislation may be a necessary but not a sufficient condition for RJ to become part of the state’s response to sexual crimes. Even in situations in which legislation is provided, such as Norway, without community support and confidence on the part of the mediation service in both the desirability of and their skill in delivering RJ in SV cases such initiatives can be slow to develop. On the other hand, without legislation there is often a dearth of funding for RJ initiatives in SV cases, with additional scepticism on the part of relevant stakeholders that this is a maverick practice that has no evidence base and insufficient state legitimacy.  Therefore, mainstreaming the use of RJ in cases of SV requires the support of key stakeholders. A greater focus on training and accreditation of RJ practitioners may help to promote stakeholders’ trust and confidence in RJ services. Support systems (such as the Deontological commission in Belgium) may also ensure that RJ practitioners are willing to engage with difficult and complex cases such as cases of SV. 
State funding for RJ is provided in both Belgium and Norway but it is only in Belgium that parties to sexual crimes are routinely offered access to RJ. It is somewhat ironic to note that in Belgium a loss of public trust in criminal justice processes made change a political imperative and created the space for the introduction of RJ as a response to all crimes, including sexual crimes. Collaborative relationships between Belgian academics and criminal justice actors also facilitated the introduction of innovative practices. The harm reduction response to intra-familial child sexual abuse has encouraged familial reporting to services for families which facilitates therapeutic and restorative interventions. However, gaps remain in Belgium in the provision of RJ in SV cases, demonstrating one of the limitations of the institutionalization of RJ in legislation, as many adult victims of SV who do not report their experiences to the police cannot avail of RJ services. The institutionalisation of RJ in legislation, which specifies it as an additional justice option for victims who report crime to the police, while important in establishing services, may also create limitations for sexual crime because a high proportion of sexual crimes are not reported to the police.  
In Ireland the limited emergence of RJ in cases of SV to date has largely relied on non-state funding. Despite the limited role of the state in providing RJ, it is notable that RJ has featured more prominently in the lexicon of Irish criminal justice agencies recently (see Probation Service, 2014: 16) and the requirement to transpose the EU Directive on Victims’ rights into Irish law by November 2015 may mean that state funding for RJ will increase. The EU Directive on Victims’ Rights appears to be prominent in the minds of key actors in the Irish criminal justice system and RJ advocates await with interest the full response of the Irish state to this Directive.
Unlike Belgium, Norway has not experienced any crisis of confidence in the criminal justice system and indeed levels of trust in the police and the criminal justice system are high (Jackson et al., 2011). Minor crimes are routinely referred to the National Mediation Service but the engagement of the service with violent and sexual crimes is very limited. It may be that the accepted role of the mediation service is too narrowly defined, not in legislation, but by mediators and criminal justice practitioners themselves and can only be meaningfully expanded if there is increased public awareness of the benefits that RJ can bring to victims of violent and sexual crimes. The small number of referrals of sexual crimes to the mediation service is also attributed partially to reluctance on the part of health professionals to refer victims of SV to RJ. It is possible that health professionals may not see ‘lay’ mediators as being appropriately qualified to deal with the complexities of SV and that their concerns regarding re-victimisation are not adequately addressed. As Norway is not an EU member state the EU directive on victims’ rights will have no direct effect on services or practices.
Sexual violence is a complex and intractable phenomenon. Despite considerable efforts to reform conventional justice systems a justice gap persists for victims of SV. RJ provides a means to address that gap but cultivating awareness and acceptance of RJ in cases of SV is a project which requires sensitivity and knowledge of national and regional institutional structures. Our analysis of Belgium, Ireland and Norway has revealed country and indeed in some instances regional specific development of restorative services which are congruent with specific socio-political contexts. While the EU Directive on victims’ rights may encourage the provision of restorative services it seems most likely that RJ services will continue to be path dependent rather than the emergence of uniformity in provision. While the process of developing RJ services must be sensitive to the socio-political context and include all relevant stakeholders, opportunities to learn from policies and practices in other countries should not be overlooked. Our analysis highlights the difference in the development and organisation of restorative responses to SV in three different countries and points to the importance of the historical and institutional structures in shaping RJ services. We conclude that the mainstream provision of RJ in cases of SV is a political process which must be sensitive to the socio-political context, relevant stakeholders and for which the evidence base must continue to focus the minds of scholars.
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� We will use the expression ‘sexual violence’ (SV) as an umbrella term to mean all types of sexualised violence and sexually harmful behaviours, including rape, incest, paedophilia, sexual assault, sexual torture, molestation, etc.


� Project reference


� The measure of per capita income used here and throughout this article is Actual Individual Consumption (AIC) as this more accurately reflects the material welfare of households than GDP which measures economic activity (OECD, 2013) 


� The welfare regime typologies referred to are based on Gosta Esping-Andersen’s seminal work Three Worlds of Welfare Capitalism (1990). Esping-Andersen developed three ideal types of welfare regimes (Liberal; Conservative and Social Democratic) based on the degree of de-commodification, social stratification and the public-private welfare mix. Liberal regimes are market oriented and provide primarily residual, means-tested social benefits. In Conservative welfare regimes the family is the key provider of welfare. Social stratification is primarily by occupation, employment maintenance is prioritised and welfare provisions are moderately redistributive. Social Democratic regimes are characterised by comprehensive and generous welfare provisions which is universalistic and egalitarian. In Social Democratic regimes the state is the primary provider of welfare. Esping-Andersen used these ideal types to identify clusters of similar welfare regimes in developed capitalist countries.


� See Schmidt (2011) for an analysis of this and other changes to the relationship between the Norwegian state and Church.


� Marc Dutroux kidnapped, sexually assaulted and murdered several young girls. Dutroux had a history of violent sexual assault and was under police surveillance but a seriously flawed police investigation and a lack of cooperation between services enabled him to continue offending, resulting in the death of several young girls.


� The Irish police force is An Garda Síochána.





