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I

In 1927 the Permanent Court of International Justice confirmed the important principle that all sovereign states possess the power to legislate with extra-territorial effect.  The principle of territorial sovereignty, the ability of a state to claim jurisdiction over matters within its own frontiers, had long been an important aspect of public international law.  The decision of the court in the celebrated Lotus case now ruled on the troublesome question as to whether a state could impose its authority in relation to matters occurring outside the bounds of its own frontiers.
  Consequently, this case has long held a prominent place in textbooks on public international law.  Yet, in spite of such notoriety, the Lotus case did not actually provide a final and undisputed clarification as to the ability of all contemporary states to legislate with extra-territorial effect.  There remained self-governing states in the 1920s whose powers in this area remained open to dispute even after the decision of the Permanent Court of International Justice.  Ireland or, as it was as then termed, the Irish Free State, was among those states who found themselves in this unenviable position.  The difficulty was that the Lotus decision specifically applied to sovereign states.  In 1927 it could not be taken for granted that the Irish Free State enjoyed this status.  

  Under the Articles of Agreement for a Treaty between Great Britain and Ireland signed on 6 December 1921 the twenty six counties of the south and west of Ireland were given the status of a dominion of the British Empire.  Article 1 of the instrument best known to Irish history as ‘the Treaty’ provided that:

Ireland shall have the same constitutional status in the Community of Nations known as the British Empire as the Dominion of Canada, the Commonwealth of Australia, the Dominion of New Zealand and the Union of South Africa …

  Article 2 further provided that the embryonic Irish Free State would share the constitutional position of Canada in its relationship to Crown and to the Imperial parliament and government in London.

  By the close of the 1920s the dominions had made a number of important strides in asserting their autonomy from London.  They had gained membership of the League of Nations, their governments had the right to advise the Crown in all matters relating to their own affairs and the Irish Free State and Canada now had their own diplomatic representation abroad.
  Yet, in spite of such advances, the question as to whether the dominions actually constituted sovereign states remained troublesome.  A lengthy examination of this specific question, carried out as late as 1929, concluded that although significant advances had been made by the dominions in the early twentieth century ‘it is impossible to admit that the Dominions are persons of International Law of identically the same kind as those which are called fully “independent sovereign States”’.
  On a similar note, A.B. Keith concluded an account of the Imperial conference of 1926 by stating that ‘The Conference … may suggest further development, but its achievement was in the main that of negating the claim of the Union [of South Africa] and of the Irish Free State that they were or should be independent States of public international law’.
 

  This article does not propose to deal with the difficult question as to whether or not the dominions of the British Empire enjoyed the status of sovereign states in the 1920s.  This was a question on which many contemporary commentators on public international law avoided giving a direct answer until after the passage of the Statute of Westminster in 1931.  Instead, this article merely proposes to examine the competence of one particular dominion, the Irish Free State, to pass legislation with extra-territorial effect.  It will examine the nature and origins of the doubts that existed in the early twentieth century as to the competence of the dominions to pass such legislation.  Having done this, it will examine the reaction of the Irish government and of the Irish courts to this alleged limitation of sovereignty.  It will also examine the means by which this difficult and controversial issue was finally put to rest and will attempt to explain the significance of this clarification to the infant Irish state.  Finally, I hope to show that the nature of this incident in Irish legal history reveals much as to the attitude of contemporary Irish courts concerning the significance of dominion status as the legal basis of the State in its early years.  

  The historical origins of the power of the Oireachtas to pass legislation with extra-territorial effect were considered by the Supreme Court in the case of Re Article 26 and the Criminal Law (Jurisdiction) Bill, 1975.
  One of the most important aspects of this decision, from the perspective of this article, is that it asserted a powerful affirmation as to the desirability of taking an historical approach with respect to constitutional interpretation.  The court noted that ‘The correct meaning of any constitutional document may be ascertained by construing it with regard to the historical circumstances in which it came into existence.’
   Having taken note of this principle, the Supreme Court went on to examine the historical background to the power of the Oireachtas to legislate with extra-territorial effect.  It was considered necessary to examine the nature of this power prior to the adoption of the present constitution because the wording of Article 3, as it then existed, provided that laws enacted by the Oireachtas ‘shall have the like area and extent of application as the laws of Saorstát Éireann and the like extra-territorial effect’.
  The court concluded that it was in no doubt that Saorstát Éireann, or the Irish Free State, had possessed the power to legislate with extra-territorial effect in 1937.  Not content with this, the Supreme Court went on to declare that it was satisfied that the Irish Free State had had full power to legislate with extra-territorial effect since 1922.

  In spite of the statements made in this decision as to the importance of construing a constitutional document with regard to the historical circumstances in which it came into existence, the above conclusion made little reference to a controversy that proved to be of no little importance in the years that immediately succeeded the foundation of the Irish Free State.
  Whatever of the confidence of a Supreme Court enjoying the benefit of over half a century of hindsight, it was, in reality, by no means certain that the newborn Irish Free State could actually legislate with extra-territorial effect in 1922.  The question as to whether the dominions possessed such a power was one of considerable complexity at this time.  In order to examine the origins of this dispute it is necessary to look further back in time than the foundation of the Irish Free State and examine an important decision of the Judicial Committee of the Privy Council delivered in 1891.

II

The controversy over extra-territorial legislation is often seen as having its roots in a decision of the Privy Council in the case of Macleod v. Attorney-General for New South Wales.
  Macleod, who had been lawfully married in New South Wales in 1872, had subsequently moved to the United States of America where he entered into a second union in 1889.  On his return to New South Wales a colonial court prosecuted Macleod for bigamy.  Macleod was convicted under Section 54 of New South Wales’ Criminal Law Amendment Act, 1883, which provided that:

Whosoever being married marries another person during the life of the former husband or wife, wheresoever such second marriage takes place, shall be liable to penal servitude for seven years.

  In the ensuing case, the Privy Council was forced to grapple with the poor draftsmanship that is evident in this section.  Lord Halsbury noted that ‘upon the bare words, any person, married to any other person, who marries a second time anywhere in the habitable globe, is amenable to the criminal jurisdiction of New South Wales, if he can be caught in that Colony’.
  The final judgment gave a less expansive interpretation.  The word ‘whosoever’ was interpreted as meaning ‘whosoever, being married, and who is amenable, at the time of the offence committed, to the jurisdiction of the Colony of New South Wales’.
  The use of the word ‘wheresoever’ was read as meaning ‘wheresoever in this Colony the offence is committed’.
  These conclusions ensured that Macleod’s conviction was overturned.  The real significance of this case, however, lay in an obiter dictum added by the Privy Council that would prove to have far-reaching consequences:

Their Lordships think it right to add that they are of the opinion that if the wider construction had been applied to the statute, and it was supposed that it was intended thereby to comprehend cases so wide as those insisted on at the bar, it would have been beyond the competence of the Colony to enact such a law.  Their jurisdiction is confined within their own territories, and the maxim which has been more than once quoted, ‘Extra territorium jus dicenti impune non paretur,’ would be applicable to such a case.

  This obiter dictum was later cited as judicial authority for the view that the parliaments of the colonies and of the self-governing dominions could not legislate with respect to matters that fell outside their own frontiers.  The resulting uncertainty forced dominion legislatures to suffer the embarrassment and inconvenience of having to resort to some legislative ‘fancy footwork’ to get around the doubts that existed with respect to their power to pass extra-territorial legislation.  They were obliged to exploit a loophole provided by the Australian case of Peninsular and Oriental Steam Navigation Co. v. Kingston.
  This case upheld a conviction where a statute provided that a person could be found guilty of an offence for the act of entering Australia after having  broken customs seals outside of its boundaries.  Technically, this was an offence committed within Australia and, consequently, no question of extra-territorial effect arose.  Dominion draftsmen would become adept at making the most of this loophole.
  Nevertheless, the necessity for such legal chicanery placed the dominions in a humiliating situation.  According to Sir John W. Salmond, a leading New Zealand judge and jurist, such evasions by a ‘mere trick of draftsmanship’ were sufficient to ‘cast the gravest doubts on the claim of this rule to any place … in the fabric of the Imperial Constitution’.

  Whatever of the difficulties caused by the alleged limits on dominion legislatures to pass extra-territorial legislation, their perceived origins in the obiter remarks made in the Macleod judgment proved to be the focus of intense controversy in the early twentieth century.  There were two reasons for this.  First, there were commentators who argued that, when the relevant obiter dictum was placed in the context of later comments made by the Privy Council in Macleod, it became clear that no such restrictive formula had been intended.
  Others felt that such arguments were unsustainable.
  Both sides in this dispute seized upon subsequent cases that seemed to support their respective positions.
  Secondly, assuming that the obiter remarks had indeed been intended to reflect a restrictive doctrine, the next difficulty was to identify the legal basis for denying that colonial and dominion legislatures possessed the power to pass extra-territorial legislation.

  The origins of this controversial restriction on colonial and dominion autonomy are difficult to trace.  Although there are precedents for the obiter remarks made in Macleod, such as Ray v. M’Mackin
 and In re Gleich
, none of these cases give a clear indication as to the authority on which this restrictive rule rested.  Scholars of the latter half of the twentieth century have produced evidence that aspects of the restrictive rule were recognised as early as the 1830s and have traced its development through the remainder of the nineteenth century.
  These origins were not, however, always apparent to commentators in the early twentieth century.  A report dealing with dominion competence to pass extra-territorial legislation, issued as late as 1929, declared that the whole question of was ‘full of obscurity’.
  Consequently, the Privy Council’s judgment in Macleod was often seen as having fallen from a clear blue sky.
  As such, it was condemned as an unjustifiable limitation on dominion autonomy that was recent in origin and rested on dubious legal foundations.  Patrick McGilligan, as Minister for External Affairs between 1927 and 1932, certainly regarded the restrictive doctrine as having originated in Macleod and claimed that its consequences were ‘doubtful in law’.
  In 1929 John A. Costello, future Taoiseach and then Attorney-General, said of the Macleod decision: ‘In that case the judges made a colossal mistake from the consequences of which we are still endeavouring to extricate ourselves’.
  The depth of feeling provoked by this restrictive doctrine was evident in as loyal a dominion as New Zealand.  Sir John W. Salmond wrote that ‘if this limitation really exists it imposes such fetters on the self-governing authority of the over-sea Dominions that it is not likely to be submitted to with good grace as a permanent element in the constitutional law of the Empire’.
  

  A serious attempt to remove this alleged constraint on the legislative competence of the dominions was made by General Jan Smuts, then Prime Minister of the Union of South Africa, at the Imperial conference of 1921.  Smuts was prepared to admit that dominion powers to pass extra-territorial legislation were ‘questionable’.
  Nevertheless, his attempts at clarification did not meet with any success.
  The British Under-Secretary of State for the Colonies, Leopold Amery
, urged caution before removing a principle that helped maintain the unity of the status of the British subject and also helped avoid overlapping jurisdictions.
  Amery’s suggestion of preventing such overlap on the High Seas by having the United Kingdom and the dominions agree to ‘divide up the oceans among ourselves for inter-Imperial jurisdiction purposes’ was hardly a realistic solution.
  The issue was to remain a thorn in the side of Imperial or, as they were later termed, Commonwealth relations and was soon encountered by the nascent Irish Free State.

III

During the summer of 1922 Darrell Figgis became convinced that a grave omission had been made in the draft Irish constitution.  Figgis, as effective chairman of the committee given the task of drawing up the original drafts, had played no small part in the creation of that embryonic constitution.
  Figgis had noticed, at the eleventh hour, that the draft constitution made no reference to the power of the Irish Free State to pass legislation with extra-territorial effect.  It is likely that his concern at this omission was motivated by a recent letter to the Times in which Arthur Berriedale Keith, an important authority on Imperial law, gave his reaction to the draft Irish constitution.
  Although a staunch believer that the restrictive interpretation of Macleod was legally sound, Keith also felt that the limitation was ‘needless and troublesome’ and was of no advantage to the Empire.
  In his letter to the Times he advised that ‘It must be made clear by Imperial Act that Irish legislative authority extends beyond territorial waters; the point requires to be settled for the Dominions also’.
  Soon after the publication of this letter, Figgis was inspired to submit an amendment to the draft constitution that he hoped would set this matter beyond the realm of doubt.
  By the time the matter came up for discussion in the Dáil, sitting as a constituent assembly, Figgis had abandoned his own amending clause in favour of a draft sent to him by Keith himself.  After Figgis had made a number of slight alterations
, this draft read:

The laws of the Parliament/Oireachtas shall, save where otherwise provided in any Act, be in force throughout the territory and the territorial waters of the Free State/Saorstát Éireann, and all ships registered in the Free State/Saorstát Éireann; and, save where expressly so provided in any Act, they shall be binding on Irish citizens, when beyond the limits of the Free State/Saorstát Éireann, or on ships not registered in the Free State/Saorstát Éireann.

  Figgis promoted the acceptance of this clause on the basis that its absence would create a presumption that Irish laws could not operate with extra-territorial effect.  Nevertheless, his amendment was rejected by the provisional government.  Kevin O’Higgins pointed out that such a provision would be meaningless unless it was recognised by other countries.  He refused to enshrine, as a fundamental principle of the Irish constitution, a matter that Keith had described as an ‘unsettled point in the Dominions’ and that Figgis himself admitted was a ‘very vexed’ point.
  

  As a result of the conservative stance taken by O’Higgins, the Irish Free State came into existence without any degree of clarity as to whether she possessed the power to legislate with extra-territorial effect.  The motivation behind this extreme caution is open to speculation.  In taking this stance the provisional government may have wished to avoid adding additional complications to an already controversial draft constitution that still had to be passed by Westminster.  Alternatively, O’Higgins may have been aware that the Canadians were currently engaged in their own effort to reach agreement with the British Colonial Office on an acceptable formula that would allow Ottawa to legislate with extra-territorial effect.   In this context it may be recalled that Article 2 of the 1921 Treaty linked the constitutional status of the Irish Free State to that of Canada.  Irish legal experts were confident that this provision ensured that advances in Canadian sovereignty would automatically accrue with respect to the Irish Free State.  The hope of a Canadian solution to the question of extra-territorial legislation may have been a major factor behind the reluctance of the Irish government to take a decisive stance on the question of extra-territorial legislation in 1922.  

IV

In 1920 the Canadian House of Commons passed a unanimous resolution, subsequently agreed to by the Senate, requesting an amendment to the British North America Act, 1867 that would place Canadian powers to pass extra-territorial legislation beyond doubt.
  This draft was rejected by the Colonial Office which swapped alternative wordings with the Canadians over the next two years.
  By 1924 the Canadians had secured an agreed formula that would have recognised Canadian powers to legislate with extra-territorial effect, but did so on terms whose limits were ill-defined.
  This breakthrough was not followed up and the initiative lapsed until resurrected by the Irish delegation to the Imperial conference of 1926.  In the intervening period the confusion and ambiguity that surrounded this issue remained unresolved. 

  An additional element of complexity with respect to the already difficult question of extra-territorial legislation arose from the unique position of the Irish Free State.  The Irish Free State had been constituted as a dominion of the British Empire in the aftermath of the signature of the 1921 Treaty.  Yet, she was also a former part of the ‘mother country’ or the United Kingdom of Great Britain and Ireland.  The Irish had inherited a number of Westminster Acts containing provisions claiming extra-territorial effect that specifically applied to Ireland.  Many of these Acts, such as the Steam Trawling (Ireland) Act, 1889 and the Fisheries (Ireland) Act, 1901, gave government departments the power to pass laws that imposed penalties for acts committed outside Irish territorial waters.  When the British Law Officers examined this legislation in 1923 they concluded that the Acts in question, together with the by-laws passed under their authority, had survived the creation of the Irish Free State and so remained in force.  Having conceded this, the Law Officers went on to conclude that the Irish Free State could not amend these Acts, pass any further by-laws under their authority or pass any new legislation in pari materia that had extra-territorial effect.
  One Colonial Office memorandum admitted that ‘It would be difficult to conceive a more extraordinary anomaly’.
  Such scruples did not, however, prevent the Colonial Office from sending a communiqué to the Irish Governor-General which stated that ‘the powers conferred on your Ministers and the Oireachtas respectively are not such as to enable them to make new byelaws or pass further legislation having extra-territorial effect’.

V
As seen earlier, the reaction of the Irish government in 1922 to this controversy over extra-territorial legislation was one of extreme caution.  Whether motivated by concerns as to the possible reaction of the British government or by hopes of a Canadian solution, Irish policy with respect to the question of extra-territorial jurisdiction could be characterised as one of ‘wait and see’.  By 1925 the Irish courts took a far more robust position on this question and openly rejected the restrictive interpretation of Macleod.   FitzGibbon J. noted, in the case of R. (Alexander) v. Circuit Judge for Cork
 that:

As at present advised, I am not prepared to hold that legislation in this country making it a crime for persons to conspire elsewhere against the peace, order, and good government of this country, or to defraud our Customs, or to violate our laws is necessarily invalid because of the secondary opinion of the Judicial Committee in Macleod’s Case, nor that our Courts would not have full jurisdiction to deal with such offenders if they should happen to come within the limits of the Saorstát.  The Free State would not, in the cases I have supposed, be enacting laws for places outside its limits, but would be enacting laws for itself with regard to persons or acts beyond its limits, and if these laws were essential to the peace, order and good government of the Free State, I see no ground for doubting that they would be valid.

  The aftermath of this case saw an important change in the policy of the Irish government towards the question of extra-territorial legislation.  Whether this change was inspired by the decision of the Supreme Court in the Alexander case, by the obvious failure of the Canadian initiative, or whether it was simply the result of greater confidence in the embryonic state, by the mid-1920s the Irish government was taking a stronger and more decisive line on this issue.  The cautious and non-committal stance assumed by O’Higgins in 1922 was thrown to the winds.  The Irish government now openly assumed the stance that the Oireachtas already possessed the power to legislate with extra-territorial effect and that this had been the case since the foundation of the State.  FitzGibbon’s dictum in Alexander was often quoted to support this contention.
  In Canada, a memorandum drafted by the Department of External Affairs on extra-territorial legislation concluded, with no little chagrin, that ‘by applying for an amendment [to the British North America Act] the Canadian Parliament admitted that its possession of such powers was at least doubtful’.
  The Irish avoided this pitfall by never asking.  Moreover, an Irish government memorandum firmly concluded that a request by any dominion of the type made by Canada ‘should not happen again’.
  When the Irish delegation raised the matter at the Imperial conference of 1926 they presented the restrictive position as a deviant theory that required to be put to rest by clarifying the true position.  The Irish delegation presented the following arguments to the 1926 conference:

It has been sought to impose limitations on the legislative competence of the Members of the Commonwealth of Nations other than Great Britain by insistence on the contention that the laws of such members – except where extra-territorial operation is given to them by the British Parliament – operate only within the territorial area of such member.  Such a contention is inconsistent with the legislative autonomy necessarily following from equality of status.  Moreover, it is nowhere expressed in any of the Constitutions of the States of the Commonwealth that there is any territorial limitation to the operation of laws duly enacted.  It is obviously necessary in modern conditions that the legislatures of those States should exercise authority with extra-territorial effect when necessary for the peace, order and good government of their countries.  It would be absurd, for example, to suggest that legislation making it a crime to conspire outside the Dominion against the peace, order and good government of that Dominion, or to defraud the customs of that Dominion or otherwise violate its laws, would be invalid.  It should be made clear that a law passed by the legislature of any part of the Commonwealth cannot be invalid or fail to have effect by reason merely of extra-territorial operation …. 
  

  When, however, the matter was discussed in greater detail in 1929, at a special ‘Conference on the Operation of Dominion Legislation and Merchant Shipping Legislation’, the Dominions Office identified a number of special difficulties that would arise in recognising an unrestricted right to pass extra-territorial legislation on the part of the Irish Free State.   In particular, the British were uneasy with Irish demands for identical powers in this area to those enjoyed by Westminster.
  Thus would mean that extra-territorial legislation passed by the Oireachtas could potentially affect all British subjects.  It had often been asserted before the 1929 conference that a Dominion could only legislate for its own citizens and for other persons residing in its territory while only the Imperial parliament could legislate for all British subjects in all parts of the world.
  Concerns were expressed in the Dominions Office as to the consequences of persons from Northern Ireland being tried in the Free State for offences committed in Northern Ireland.
  Special considerations relating to the internal discipline of British armed forces abroad also caused difficulties given the continued occupation of the Treaty ports.
  

  The stance assumed by the Irish delegation on the entire question of extra-territorial legislation was also perceived to be problematic.  The Dominions Office saw the demand for identical powers to those held by Westminster as an extravagant claim.  It was confidently assumed that the other dominions would accept limited powers.
  This assumption proved to be incorrect when the Canadians and South Africans refused to accept the limitations that were proposed.
  Consequently, the 1929 conference rejected the use of the phrase ‘ancillary to the peace, order and good government’, used in the formula offered to Canada in 1924 and repeated in 1926, on the grounds that it was unnecessary, lacked clarity and carried the potential of having a limiting effect.
  The danger of these words being interpreted as having a limiting effect was evident from remarks made obiter by Ronan L.J. concerning the 1922 constitution in R. (Armstrong) v. County Court Judge of Wicklow: 

It is remarkable that in defining the powers of the new Legislature the Constitution went further than the Treaty.  The Treaty gave the new Legislature power to make laws for the peace, order, and good government of Ireland; but the Constitution says that the Oireachtas is to have exclusive power to make such laws.
  

  By the conclusion of the special conference of 1929 the uncompromising position taken by the Irish delegation combined with firm support from Canada and South Africa had achieved tangible results.  A draft provision was placed in the conference report that was clear and unencumbered by limitations:

It is hereby declared and enacted that the Parliament of a Dominion has full power to make laws having extra-territorial operation.

  This provision was given statutory effect two years later in Section 3 of the Statute of Westminster.  It is important to note that this provision left open the question as to whether a new power was being created or whether an existing power was being confirmed.
  This was no mere accident but the result of considerable pressure from the Irish delegation and its final adoption represented a minor triumph of Irish diplomacy.  The deliberate ambiguity of the provision ensured that the Irish could maintain their position that the Irish Free State had always had the power to legislate with extra-territorial effect since the time of its foundation.  This ambiguity proved particularly useful to the Irish government in fending off accusations in the Dáil of having surrendered vital principles of Irish sovereignty.

  It should be emphasised that there were individuals such as Ernest Lapointe
 and Henri Bourassa
 in Canada, the dominion that shared a constitutional link with the Irish Free State, who also believed that the 1929 report and the Statute of Westminster had done nothing more than confirm a pre-existing power.
  Nevertheless, opinion was divided on this issue and the Canadians did not share the sense of certainty on this point enjoyed by their Irish counterparts.
  It was noted that the Statute of Westminster did not purport to apply retrospectively, a position that caused the Canadians considerable concern.  The doubts that pervaded in Canada eventually led to the passage of the Extra-territorial Act, 1933.   This ensured that Canadian legislation passed before the Statute of Westminster containing provisions that might be construed as claiming extra-territorial operation could not be struck down by the courts.  The radical difference in approach between these two dominions can be seen in the fact that no equivalent to this was ever passed in the Irish Free State.

   It is also noteworthy that the wording of the 1929 report and Section 3 of the Statute of Westminster refrained from limiting the recognition of dominion extra-territorial jurisdiction to dominion nationals.
  This recognised that the dominions had the power to punish foreigners and other classes of British subjects who conspired abroad to violate their laws.  It should be recalled that such a power would not have been available to the Irish Free State under the formula provided by A.B. Keith and Darrell Figgis in 1922.  Their proposed amendment to the 1922 constitution would have ensured that Irish extra-territorial legislation would only have been ‘binding on Irish citizens, when beyond the limits of the Free State/Saorstát Éireann, or on ships not registered in the Free State/Saorstát Éireann.’
  Kevin O’Higgins, who had urged caution in placing such a provision in the constitution, had now received posthumous justification. 

VI

This article has examined the origins and conclusion of the dispute over the power of the Irish Free State to pass extra-territorial legislation.  It will now attempt to show why this issue was of no little importance with respect to the legal issues that surrounded the sovereignty of the Irish Free State in the 1930s.  The dispute over extra-territorial legislation was, after all, just one of many legal challenges arising from the 1921 Treaty that faced the Irish Free State in the inter-war years.  Nevertheless, its conclusion had consequences that touched many of the other legal difficulties relating to issues of sovereignty.  These could now be resolved to the satisfaction of the Irish government.

  One of the most important consequences of the clarification of the power of the Irish Free State to legislate with extra-territorial effect concerned the question of Irish citizenship.  Contrary to popular belief the Irish Free State was not the first dominion to create a separate status of dominion citizenship as distinct from the wider status of the British subject.  Canada had been developing a separate status of citizenship since the beginning of the twentieth century as evidenced in the provisions of the Immigration Act, 1910 and the Canadian Nationals Act, 1921.  The Australians had also passed a Nationality Act in 1920.  Nevertheless, the importance to Irish national sentiment of developing a distinct status of citizenship ensured that the Irish Free State was the first dominion to place an article in its constitution that defined a specific status of local citizenship.
  While this was a significant achievement, the alleged limits on the capacity of the dominions to pass legislation with extra-territorial effect suggested that the Irish Free State could not legislate for Irish citizens when such persons travelled beyond the limits of the twenty six counties.  If accurate, such a position would have amounted to a serious limitation of the legal status of Irish citizenship, a status that the Irish government was anxious to promote on an international basis.  Territorial limits on the ability of the Oireachtas to bind Irish citizens suggested that the status of Irish citizenship was of purely municipal significance.  Support for such an impression could be derived from the wording of the definition of Irish citizenship as contained in Article 3 of the 1922 Constitution:

Every person, without distinction of sex, domiciled in the area of the jurisdiction of the Irish Free State (Saorstát Éireann) at the time of the coming into operation of this Constitution, who was born in Ireland or either of whose parents was born in Ireland or who has been ordinarily resident in the area of the jurisdiction of the Irish Free State (Saorstát Éireann) for not less than seven years, is a citizen of the Irish Free State (Saorstát Éireann) and shall within the limits of the jurisdiction of the Irish Free State (Saorstát Éireann) enjoy the privileges and be subject to the obligations of such citizenship:  Provided that any such person being a citizen of another State may elect not to accept the citizenship hereby conferred; and the conditions governing the future acquisition and termination of citizenship in the Irish Free State (Saorstát Éireann) shall be determined by law.

  Soon after the powers of the Oireachtas to pass extra-territorial legislation were clarified at the 1929 conference, J.J. Hearne, legal adviser to the Department of External Affairs, advocated removing these limiting provisions from the wording of Article 3. 
 Although this was never done, the Irish Nationality and Citizenship Act, 1935, passed by the deValera Government, made sure to explicitly state that the status of Irish citizenship was effective in both the municipal and international spheres.
  

   The conclusion of the dispute over extra-territorial legislation also helped to ease Irish concerns over Westminster’s continued, although seldom used, power to legislate for the dominions.  Section 4 of the Statute of Westminster clarified that the British Parliament no longer had the power to pass such legislation without the consent of the dominion in question.  This is, of course, the provision for which the Statute of Westminster is best known.  The adoption of this provision was, to a large extent, facilitated by the settlement on extra-territorial legislation.  The limits on the ability of the dominions to legislate with extra-territorial effect provided justification for the retention of Westminster’s power to pass Imperial legislation even in relation to the self-governing dominions.
  Indeed, as a consequence of the difficulties caused by the purported limitation, the Parliament at Westminster had actually been forced to legislate for the dominions in the late 19th Century in a number of diverse areas.  For example, matters pertaining to the custody of prisoners on the high seas were considered to be beyond the powers of the dominions.  Consequently, Westminster had been compelled to pass such Imperial statutes as the Extradition Acts of 1870 and 1873, the Colonial Prisoners Removal Acts, 1869 and 1884 and the Fugitive Offenders Act, 1881.  

  The removal of Westminster’s powers to pass ‘Imperial statutes’ was one of the reforms most eagerly sought by the Irish government in the 1920s.  After all, the entire Irish struggle for self-determination had been largely about escaping from the clutches of the parliament at Westminster. With the removal of the restrictive doctrine on extra-territorial legislation one of the final justificatory grounds for the continued passage of Imperial statutes relating to the dominions had now been removed.   

  The formal recognition of dominion competence to legislate with extra-territorial effect also affected a theoretical power of veto over dominion legislation held by the British government known as the power of reservation.  Although this power was considered to be obsolete in most respects, the Irish could not afford to be entirely complacent as long as it was theoretically valid and remained enshrined in Article 41 of the 1922 constitution.  British legal experts argued that while the power of reservation could not be exercised in the great majority of cases, it might be utilised in relation to a dominion statute that purported to operate with extra-territorial effect since, in such cases, the dominion would be acting ultra vires.  It was also argued that the power of reservation remained valid in relation to dominion legislation that in some way affected other members of the Commonwealth.
  Dominion legislation that claimed extra-territorial effect certainly had the potential of falling into this category.  Clarification of dominion powers to legislate with extra-territorial effect removed these justificatory grounds and so ensured that this sword of Damocles hanging over Irish legislation was now finally removed.

  Another technical issue laid to rest by the clarification of dominion powers to pass extra-territorial legislation touched on an important aspect of judicial sovereignty.  This concerned the appeal to the Judicial Committee of the Privy Council.  Michael Collins and Arthur Griffith had accepted this controversial appeal with considerable reluctance in 1922 and by the early 1930s the Irish government was searching for the means to finally secure its abolition.
  This process was complicated by a decision made in 1926 by the Privy Council in the Canadian case of Nadan v. The King.
  In this case the Privy Council held that the abolition of criminal appeals from Canada to the Privy Council by Section 1025 of the Criminal Code of Canada was ultra vires.  One of the reasons given to support this conclusion was that the powers of the Canadian parliament were confined to matters falling within the frontiers of that dominion.
  Such reasoning suggested that Canadian legislation could not circumscribe the jurisdiction of a tribunal that sat in London and therefore outside the frontiers of the Dominion of Canada.
  This conclusion ensured that the limitation on dominion powers to pass extra-territorial legislation represented a barrier to the Irish Free State’s own cherished ambitions of abolishing the Privy Council appeal.  For this reason alone the clarification of the powers of the Irish Free State to legislate with extra-territorial effect was a welcome development.  Legislation abolishing the controversial appeal was finally passed by the Oireachtas in 1933.

  As mentioned earlier, the favourable conclusion to the dispute over extra-territorial legislation facilitated the resolution of a number of legal difficulties in the area of sovereignty that faced the infant Irish Free State.  Yet, it should also be emphasised that the clarification that the Oireachtas could legislate with extra-territorial effect was also important in its own right.  In removing the final justificatory grounds for the passage of ‘Imperial legislation’ it helped remove a vestigial threat to the authority of the Oireachtas from Westminster.  In addition, it also ensured that the Oireachtas could now be seen as enjoying a status of equality with the parliament at Westminster.  It confirmed the principle enunciated by Patrick McGilligan at the Imperial conference of 1926:

Whatever the Parliament of the United Kingdom can do the Parliament of any of the Associated States can do; whatever the Parliament of any other of the Associated States can do, the Parliament of the United Kingdom can do, but no more.
  

  The clarification of the capacity of the Irish Free State to pass legislation with extra-territorial effect was a significant step in finally confirming the status of the Oireachtas as a sovereign parliament.  

VII

The above considerations do not, however, exhaust the significance of the final clarification of the ability of the Irish Free State to legislate with extra-territorial effect.  The dispute over extra-territorial legislation reveals many of the most important aspects of the relationship between the Irish psyche and the concept of dominion status.  It has already been described how Irish ministers publicly dismissed the restrictive doctrine by focusing on its supposed origins in the Macleod case and by disputing the correctness of the obiter statements made by the Privy Council in its judgment.  In fact, a memorandum of the Irish Department of External Affairs, written in either 1929 or 1930 shows that certain figures in the Irish Free State suspected that the obiter remarks made in Macleod were not entirely without foundation and that the restrictive doctrine may well have existed in the early 19th century.
  Such suspicions were not, of course, made public.  However, from the perspective of the Irish government this issue was one of peripheral importance. Fundamentally, the Irish case on extra-territorial legislation was not based on the correctness or otherwise of Macleod but on deep-seated perceptions of sovereignty.  

  As seen earlier, certain commentators on international law expressed doubts as to whether the Irish Free State could be seen as constituting a sovereign state in the 1920s.
 These doubts were not, however, shared by Irish legal experts or by the Irish government.  In his first speech to the Assembly of the League of Nations in 1923, President W.T. Cosgrave declared that the Irish Free State had been admitted ‘to join a solemn Covenant to exercise the powers of her sovereign status in promoting the peace, security and happiness … of the human race’.
  A memorandum written in 1929 by J.J. Hearne, legal adviser to the Department of External Affairs, drew on Murnaghan J’s judgment in R. (Alexander) v. Circuit Judge of Cork
 to conclude that Article 1 of the 1921 Treaty must be interpreted as having created an independent state.
  Hearne argued that, as an independent State, the sovereignty of the Irish Free State, within its own bounds, was absolute.  Such reasoning militated against any limitations of the legislative powers of the Oireachtas.
  When placed in this context, the accuracy or otherwise of Macleod was very much of secondary significance.

  Uncompromising perceptions of sovereignty by Irish officials walked hand in hand with a deep-seated rejection of their country’s legal status as a British dominion.  In general, the Irish government preferred to use such terms as ‘member of the British Commonwealth’ or ‘associated state’ in place of the word ‘dominion’.
  However, the Irish rejection of dominion status extended beyond mere terminology and had deep psychological roots.  The comparison between Ireland and emerging British colonies in the new world was often rejected as an insult to Irish dignity.  Ireland was frequently distinguished from the new world dominions on the basis that she was an ancient nation that had been recognised as a distinct Kingdom in her own right and had enjoyed a long standing parliamentary tradition of her own before the Act of Union.
  The position of Great Britain as a ‘mother country’ was not only seen as offensive but was also considered inaccurate with respect to Ireland.  Irish ministers frequently sought to distinguish the Irish Free State from the overseas dominions by emphasising Ireland’s status as a mother country in her own right with a diaspora that constituted her own ‘far flung spiritual empire’.
  Such considerations inspired complex metaphysical arguments to the effect that although the 1921 Treaty had given the Irish Free State the status of a dominion it had not actually made the Irish Free State a dominion.
 

  This deep-seated psychological rejection of dominion status was not only held by the great majority of the general public in Ireland but was also shared by members of the Oireachtas, by the legal advisers to the government and even by members of the judiciary.  Given that this was the case it should not be too surprising that this psychological rejection also reflected itself within the corpus of Irish law.  The decisions of the Irish courts from R. (Alexander) v. Circuit Judge for Cork in the 1920s to In re Article 26 and the Criminal Law (Jurisdiction) Bill, 1975 contain powerful affirmations that the Irish Free State had had the power to pass legislation with extra-territorial effect from the time of its creation.  Moreover, these cases came to this conclusion in a manner that failed to give serious attention to the doubts on this point that existed as a consequence of the assumption of dominion status under the 1921 Treaty.  In the decision of the Supreme Court in R. (Alexander) v. Circuit Judge for Cork the legal consequences of the dominion settlement were not rejected but were simply ignored.  In the case of Re Article 26 and the Criminal Law (Jurisdiction) Bill, 1975 the Supreme Court simply declared that:

The Court is satisfied that Saorstát Éireann had full power to legislate with extra-territorial effect from 1922.  This was the view of FitzGibbon J in R. (Alexander) v. Circuit Judge for Cork and, therefore, the Statute of Westminster, 1931, should be regarded as declaratory of the law and not as making any change in it.

  The Supreme Court justified the above conclusion by severing the status of the Irish Free State from that of the new world dominions.  It focused on ‘the all important distinction that the Constitution of Saorstát Éireann derived its authority, not from any Act of the Imperial parliament but from an Act of the Dáil, while the constitutions of the other dominions derived their authority from Acts of the imperial parliament’.
  Having made this distinction, the court noted that ‘If there was any doubt about the position of the other Dominions it was dispelled by s. 3 of the Statute of Westminster, 1931’.
  Although the terms used in this judgment, in particular the references to the ‘other Dominions’, might suggest that the Supreme Court regarded the Irish Free State as a dominion the nature of its reasoning inevitably leads to the opposite conclusion.  Similar denials of dominion status can be found elsewhere in Irish jurisprudence, most notably in decisions concerning the survival of Crown prerogatives.
  The decisions of the Supreme Court in Byrne v. Ireland
 and Webb v. Ireland
 were based on a perception of the Irish Free State as a sovereign state founded on principles of popular sovereignty from the time of its inception while rejecting legal considerations based on dominion status.
  Similar perceptions underpinned the Irish position throughout the controversy over extra-territorial legislation.
  Over the remaining decades the Irish Free State changed its constitution and even changed its name.  The state gradually shed its links to the entity that was increasingly called the ‘British Commonwealth of Nations’.  The confidence that came with strengthened sovereignty further buttressed the Irish claim that the State had always possessed the power to pass extra-territorial legislation.  As the decades passed the confidence of this assertion increased until any recollection that this position had once been in serious doubt faded from collective memory.
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