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Abstract

What was the role played by jurors in civil and criminal trials from the late eighteenth to the late nineteenth century? This article establishes that during this period, juries in Ireland played a relatively active role. It examines individual reports of civil and criminal trials and considers the nature of juror participation during this period, establishing that jurors frequently questioned witnesses, berated counsel, interrupted judges, demanded better treatment and added their own observations to the proceedings. This article compares the nature and level interaction from different categories of jury – civil and criminal, common and special. It asks why Irish jurors continued to be active participants until late in the nineteenth century, and how the bench and bar received their input. It also suggests that English jurors may also have played a more active role during this period than previously thought. Finally, the article considers some possible reasons for the silencing of Irish jurors by the late nineteenth century.
1. Introduction: The Changing Role of the Trial Jury
Juries have been continuously evolving since the thirteenth century,
 and in some ways the jury’s modern role is difficult to reconcile with what we know of its origins. Although it was long accepted that early juries relied primarily on their own knowledge and experience when deciding cases,
 scholars now disagree over the extent to which early juries self-informed.
 While they may not have been entirely self-informing, in the sense of relying exclusively on their own knowledge, there is evidence to suggest that many early juries had some personal knowledge of the dispute and of the parties, which may have been used in addition to other evidence or testimony.
 Furthermore, as Fisher points out, a distinction may be drawn between early civil and early criminal juries, with the former almost certainly being more self-informing than the latter.
 By the sixteenth century the jury’s role had begun to transform into something resembling its modern form – that is, making decisions based solely on evidence presented in court.
 This transformation did not happen overnight, but was a gradual process influenced by various factors.
Langbein has examined the dynamics of the English courtroom in the seventeenth and eighteenth centuries, focusing on the changing roles played by different actors in the criminal trial – judges, witnesses, juries, and lawyers in particular.  In what he describes as the age of the ‘altercation trial’, jurors ‘joined in the conversation, to ask questions or make observations.’
 However, as lawyers took increasing command of trial, they diminished the courtroom roles of the accused and the trial judge
 – and the jury: Langbein demonstrates how ‘lawyerization had clipped the jurors’ wings.’
 However, the evolution of jurors into ‘passive courtroom triers’ is inadequately understood. We know that by about the sixteenth century, jurors were no longer expected to have prior knowledge relating to the cases which they were to try.
 Nevertheless, during what Langbein describes as the ‘lawyer-free’ phase of criminal trials, from the mid-seventeenth to the mid-eighteenth century, jurors continued to play quite an active role.  He points out that the Old Bailey Sessions Papers for this period ‘frequently report a juror asking questions of the witness or the accused, or asking for certain witnesses to be called, or making observations about the facts or about particular testimony or about the character of witnesses and accused. In this atmosphere it seems likely that there was also some plain chatter between judge and jurors’.
 During this period, juries sometimes even explained the rationale for their verdicts, either voluntarily or under judicial questioning.

However, according to the prevailing historiography, by the nineteenth century, direct questioning of witnesses by jurors was a rare occurrence, at least in English courtrooms. Lemmings, for example, writes that from the mid-eighteenth century, ‘the jury was largely silenced as an active voice’.
 Langbein similarly writes that while early eighteenth-century jurors were ‘talkative,’
 by the end of the century instances of jurors joining in the conversation at trial were rare.
 Various reasons may be ascribed to the gradual silencing of English jurors. The eighteenth century was an era of considerable change for juries. While on the one hand the jury was lauded as a bulwark of liberty,
 over the course of the century various factors combined to alter its role in both the civil and criminal spheres. Writers such as Simpson and Baker refer to ‘the progressive dethronement of the jury’,
 during a period when ‘judges had begun to impose strict limits on the authority of the jury’.
 Lemmings points out efforts were made to ensure that persons of higher social status made it onto both civil and criminal juries.
 Indeed, he observes that the erosion of the juror’s role seems to be ‘symptomatic of a more general process, by which virtually all vernacular forms and expressions of knowledge were progressively devalued.’
  
The increasing professionalization of the law was also a factor. Shapiro highlights the increasing emphasis on decision-making based on rational proof in the seventeenth and eighteenth centuries,
 and the use of empirical standards of proof associated with John Locke and others.
 Similarly, Gaskill points to changing attitudes to the causes of murder as evidence of secularization in eighteenth-century thinking – murders were now attributable to mental illness or emotional desperation rather than divine or diabolical instigation.
 This period also saw the secularization of policing, prosecution and proof.
 Gaskill writes that 

By the 1730s, judicial concern over evidence had numerous outcomes: unprecedented pressure was placed on common prosecutors to prove their case beyond reasonable doubt;
 juries were more often expected to behave as judges of fact (as opposed to their traditional role of neighbor witnesses); witnesses were required to be ‘credible’ as well as ‘lawful’; and, in general, rules familiar to modern lawyers were adhered to, especially where serious crimes were concerned.
 
Rational rules about the admissibility of evidence flourished, quasi-professional testimony was preferred, for example by medical men: ‘[d]emonstrated ‘fact’ began to displace asserted opinion.’
 Lemmings similarly describes ‘a clash between a culture of common sense typical of everyday life among ordinary people, as opposed to more scientific Enlightenment ideas about degrees of probability which attach to various forms of testimony, ideas associated with the discourse of the educated middle classes.’
 

By around 1800, it would appear that English jurors had for the most part been silenced, and interaction between jurors and other actors in the trial was the exception rather than the norm. By contrast, it is suggested that in Ireland, jurors remained relatively active until the end of the nineteenth century. As will be demonstrated, jurors often spoke out and asked questions during trials, raising few judicial eyebrows in the process. These findings suggest that the role of the English jury might also be reassessed, a point which shall be returned to later in the article.
To contextualise, the role played by petty juries in the nineteenth-century Irish court system was broadly similar to that of their English counterparts. At a local level, petty jurors decided civil and criminal cases at the quarter sessions and at the assizes. Quarter sessions jurors were summoned from the quarter sessions divisions, while assizes jurors were summoned from the whole county, and there was a perception that the latter were of higher social standing.
 As in England and Wales, there were both special and common jurors, though the qualifications for special jurors in Ireland had some distinctive features,
 and special juries were used not only in complex civil cases but also in politically-sensitive criminal cases. Juries also decided cases in the superior common law courts of Common Pleas, Queen’s Bench and Exchequer.

2. The Sources

Before considering continued interactiveness of Irish juries in detail, it is worth making a few observations about the sources used for this research. In exploring the role played by Irish jurors during the period in question, this article makes use of published reports of individual Irish trials, dating from the mid-eighteenth until the late-nineteenth century.
 These were typically pamphlets prepared for sale, either to lawyers or to the general public, and comprise both individual reports of high-profile trials, and collections of reports of special commissions, at which a number of cases might be heard.

The authorship of the reports varied. Many were published anonymously, printed from the short-hand notes of barristers who observed the trials in question; they claimed to be by ‘An eminent short-hand writer’,
 ‘An eminent barrister’,
 or sometimes even ‘A Law Student’
 Some reporters, such as William Ridgeway, published under their own names and were fairly prolific.
 Occasionally the reports were printed from the notes of counsel who had been involved in the trial,
 and one or two were published by the parties themselves – for example, the aggrieved party who wished to make public his version of events.

The reports range in length from just a couple to almost a thousand pages.
 They represent a mix of common and special juries, sitting in both city and country cases, at the assizes and the superior courts. They cover a wide range of civil and criminal cases. Salacious trials involving sexual impropriety – such as criminal conversation,
 seduction
 and breach of promise actions
 – were often reported in great detail. Dramatic trials involving bible-burning
 and murder
 obviously attracted public attention and libel actions
 also tended to be high-profile. Trials at Special Commissions
 and treason trials
 were also considered to be of public importance and were extensively reported.  Many of these cases caught the public eye because of the political context. 
Most of the reports give blow-by-blow accounts of the trials, including details of pre-trial motions, the procedures involved in swearing-in and challenging jurors, details regarding the jurors themselves, verbatim accounts of witness testimony, opening and closing statements by counsel, judges’ charges to juries, and sentencing. They tell us whether attendance was high at the trials (it usually was),
 and indicate where the proceedings elicited outrage, or, more commonly, laughter, from those in court.
 They tell us much about popular reaction to the trials and to verdicts delivered. By the mid-nineteenth century, some of these cases might find their way into collections of official reports if there was a significant point of law or procedure raised on appeal, but these would not provide the same level of detail about the trial. Most of the individual trial reports are quite detailed, and paint a rich picture of trial procedure in eighteenth- and nineteenth-century Ireland.

Where detailed account is given of witness testimony and questioning, the reports usually indicate whether a question to a witness came from a juror rather than from counsel or from the bench. Sometimes the questioning jurors are identified by name,
 but more commonly the report simply notes that a question came ‘from a juror’ or ‘from the jury’.
 
Before delving into what these reports can tell us about juror interaction, their limitations must be acknowledged. One problem is the reports’ lack of consistency. They were compiled by different authors, at different times and for different audiences, and the level of detail and indeed accuracy varies. Furthermore, it is occasionally possible to detect a clear bias, political or otherwise, on the part of the reporter, and sometimes the reporting is done in a rather sensational manner, using emotive and colourful language.
 However, for the most part they seem to be relatively unbiased, factual accounts of the proceedings. Another problem is that these trials cannot be considered as representative of the majority of cases tried in the Irish courts. Individual trial pamphlets were generally only compiled in relation to cases which had, for one reason or another, captured the public’s attention. Their publication was often accompanied by extensive regional or national newspaper coverage,
 which also indicates the extraordinary nature of the cases. The cases tended to be sensational, salacious, or politically-charged, or else they involved well-known figures, either beloved or despised. They were rarely of any great legal significance, though they could be of considerable political importance. Many of the pamphlets considered relate to State Trials, which were not necessarily representative of proceedings at the assizes.

Bearing in mind these limitations, the reports are nevertheless a rich source and can tell us much about the way in which eighteenth and nineteenth century trials were conducted. Indeed, Osborough, writing about the rise in reports of individual trials in the seventeenth and eighteenth centuries, also notes that although they were ‘often variable in quality, to the Irish legal historian, at least, they furnish critical enlightenment.’

3. The Incidence of Juror Interaction

For the purposes of this article, the author examined 213 trial reports, seeking examples of juror interaction. The term ‘juror interaction’ can be taken as including not only questions put to witnesses, but also comments, interjections and questions to lawyers and judges. The author found details of juror interaction in 120 of the reports, or 56.33% of all the cases considered. This may, however, be an under-estimation of the extent of juror interaction. For example, of the 213 jury trials, 11 gave no details about the jury at all, and it is possible that there might have been jury interaction in these cases. If these are discounted, the percentage of cases with juror interaction is raised to almost 60%.
  It is also likely that juror interaction was under-reported – the authors of some reports may not have deemed such information worth recording. It is evident that some reporters were particularly assiduous in detailing everything that was said at trial, including questions from jurors.
 It is also clear from instances where a trial generated multiple reports from different authors, that there are discrepancies in terms of recording juror interaction.
 However, in the absence of any other clear evidence, it seems fair to say that jurors interacted in at least half of all trials.
Whether or not a jury interacted in a particular case appears to have been linked to whether it was a common or a special jury (see table 1, below).  Approximately one-third
 of the cases considered were decided by special juries and almost two-thirds
 were decided by common juries. The special jurors interacted in half of the cases considered, while the common jury interacted in almost two-thirds of the cases, as illustrated by Table 1:

	
	Special jury
	Common jury
	Unaccounted for
	Total

	Total cases
	69 
	126 
	18 
	213

	Cases with interaction
	34 (49.28%)
	81 (64.28%)
	5 
	120


Table 1: breakdown of special and common jury cases
Thus it appears that common juries tended to interact much more and to ask more questions at trial. This is surprising, given that one would expect the special jurors to be more confident as a result of their higher social standing, and less likely to be in awe of the judge and the proceedings. Special jurors also appear to have been treated with more respect and courtesy by lawyers and judges,
 as a result of both their social standing and their perceived expertise, and one might have expected this to influence whether they were facilitated in asking questions in court.

It is also possible to break down the cases in terms of whether they dealt with civil or criminal matters. Approximately two-thirds of the cases considered were criminal trials,
 and 58.57% of these had some juror interaction, as illustrated by Table 2. This is slightly higher than the incidence of jury interaction in civil cases, which stood at around 52%.

	
	Civil
	Criminal 
	Total

	All cases
	73 
	140 
	213

	Cases with interaction
	38  (52.05%)
	82  (58.57%)
	120


Table 2: Breakdown of civil and criminal cases.

This breakdown appears to be replicated when one considers the cases where juror interaction was recorded: of the 120 cases where juror interaction was recorded, over two-thirds were criminal trials
 while just under a third were civil actions.
 So jurors appear to have been slightly more likely to ask questions in criminal trials than in civil actions.
Again, the reasons for this are not immediately clear. Established rhetoric was that civil cases involved much more complicated fact patterns than criminal cases, and thus the jury’s job in such cases was a harder one. This was, for example, the reasoning behind the fact that traditionally jurors in civil cases were to be paid for their time, while jurors in criminal cases were not.
 However, it is likely that serious consequences of a criminal conviction may be the reason why jurors probed more deeply in criminal cases. Before delivering a verdict which could result in a sentence of imprisonment, transportation or death, jurors had to assure themselves of the guilt of the accused. Chitty’s reference to ‘that caution which always prevails when life is in question, and the anxiety of judges to look on every circumstance with the most favourable eye for the defendant’
 could just as easily be applied to criminal juries, who appear in the main to have taken their oaths seriously.
A final distinction may be drawn between cases where there was just one instance of interaction (such as a single question posed by a juror) and cases where there was more extensive interaction. In around 74% of the civil cases where there was juror interaction, it took the form of frequent or sustained questioning.
 This is comparable to the rate of extensive questioning in criminal cases, which was at around 80%.
  So it is clear that in most instances, jurors did more than ask a single question; they were quite engaged with the trial and asked multiple questions or made multiple interjections.
 

As noted, Langbein and others have pointed out that by the late eighteenth century, juries in English criminal trials were no longer vocal. It is worth pointing out, however, that while instances of English jurors asking questions at trial may have been rare, they were not altogether unheard of. While an in-depth study of the frequency and nature of interactions by nineteenth-century English jurors is beyond the scope of this article, it is possible to make some general observations based on an initial survey of some key sources. For example, searches of the Old Bailey Sessions Papers Online indicate that questions from jurors were exceptional. An estimated 0.1% of cases record juror questions between 1618 and 1913.
 However, the nature of these reports, in particular their brevity, leads one to speculate that many instances of juror questioning may simply have gone unreported. Newspaper reports generally provided more detailed accounts, particularly when it came to cases which generated strong public interest. Again, however, preliminary searches for cases of reported juror questioning throw up relatively few results.
 For example, of 50 newspaper reports containing references to juror questioning, many were coroners’ juries, and a number were stories in the English or Scottish press relating to Irish trials. Of the first 50 hits in a search of a newspaper database, Irish cases accounted for 14%; coroners’ inquests accounted for 64%, and just 22% related to English civil
 or criminal trials.
 A final category of source which might be considered was individual trial pamphlets, similar to those examined in the Irish context. These were generally more likely to record juror questioning, as they often provided verbatim accounts of trial procedure and testimony, and were much more detailed than other reports. A random sample of ten such pamphlets relating to English trials includes four where there was juror questioning. This is a much more frequent occurrence (40%) compared with the Old Bailey and newspaper reports, suggesting that juror interaction was probably under-reported in those accounts of civil and criminal trials. Interestingly, the cases where juror interaction was reported were all special jury cases.
 While their limitations ought to be borne in mind and caution exercised before drawing general conclusions from these pamphlets, as already outlined, these results are suggestive of slightly more talkative English jurors than was previously thought. However, further, more rigorous analysis of a much larger number of these reports is needed before any stronger conclusions can be drawn in relation to the interactivity of nineteenth-century English jurors.
4. The Nature of Juror Interaction
In the majority of the Irish cases considered, the juror interaction took the form of questioning witnesses, but there were also other ways in which jurors made their voices heard at trial.
 They argued for better compensation and accommodation;
 they questioned the judge during his charge;
 they interrupted counsel during their opening or closing statements;
 they insisted on having a view of a premises in dispute;
 they scolded witnesses for prevaricating;
 they joked;
 they made sarcastic comments about witnesses’ testimony;
 they asked for copies of the indictment;
 they made observations about the evidence
 and they asked for witnesses to be recalled.
 In one case, the jury were having difficulty reaching what they considered to be a just verdict, and asked the judge if they could give a verdict for the plaintiff, conditional on him entering a bond to refrain from doing certain things.
 Sometimes a juror might have personal knowledge about the case, in which case he would be sworn as a witness.
 In Gayer v Byrne,
 a witness was being difficult and evasive breaking into Irish from time to time, and the Court and the jury ‘beckoned him off the table.’
 It is evident from these examples that the nature of jury interaction at trials was both lively and varied.

4.a. Questioning Witnesses

Asking witnesses questions was the most common type of juror interaction reported. In most instances, it was done during a witness’s cross-examination. Writing about eighteenth-century England, JM Beattie notes that procedure was rather chaotic, and that jurors could ask questions and often did so simply by ‘blurting them out’.
 Similarly in Ireland, until the mid-nineteenth century at least, a juror could ‘blurt out’ a question directly to the witness, though they may in some cases have raised their hands.
 Their questions were almost never screened or filtered by the court or counsel,
 though a judge might direct a witness not to answer a specific question, as will be discussed later. 
In cases where jurors directly questioned witnesses, there often tended to be more than one question asked. A question to a witness could lead to several follow-up questions, though is not always clear from the reports whether several jurors joined in the questioning, or whether it originated from one particularly enthusiastic juror. Some of the reports indicate particularly talkative juries,
 and numerous witnesses would be subject to juror questioning. 
We can consider in further detail several examples of cases where the jurors questioned witnesses. A case which clearly illustrates the nature of jurors’ questioning of witnesses was McGarahan v Maguire,
 described in the press as ‘striking proof ... of the rancorous feelings which the Catholics and Protestants entertain towards one another.’
  This was an action for seduction taken by a protestant inn-keeper against a Roman Catholic priest. McGarahan’s twenty-year-old daughter, Anne, who worked in the family business, was allegedly seduced by Father Maguire,
 who had lodged with the family for about six weeks. The seduction was said to have resulted in Anne’s pregnancy, and she travelled to England to give birth, unbeknownst to her family. The baby was unfortunately still-born. When her father found out about the affair, he declared that he would take Maguire to court, and found himself very unpopular with Catholics in the neighbourhood. Father Maguire appeared to have some notoriety, and the trial in Dublin attracted huge crowds. The sensational nature of the case, coupled with the differing religions of the parties, led to disorderly scenes in the courtroom. Daniel O’Connell robustly represented the defendant, along with members of the Catholic bar. O’Connell alleged that the action by McGarahan had been promoted and supported by anti-Catholic groups,
 and in his cross-examination implied that Anne was a promiscuous, and a ‘priest’s prostitute’.
 The jury, composed of seven Protestants and five Catholics, questioned Anne directly, asking her half-a-dozen questions about her confinement and the circumstances of the alleged birth.
 It seems that they were unconvinced by her answers, because they ultimately found for the defendant after deliberating for about half an hour, and awarded sixpence in costs.

Another case where jurors questioned witnesses directly was Angeli v Galbraith.
 This was a libel action taken by an Italian Professor of Languages at Trinity College Dublin against one of the Fellows of the College. The defendant, Galbraith, wrote that Angeli was ignorant of the language of his country, was unable to write except in a vulgar style, had an affectation of learning, and had conferred University honours on a weak student to prevent him from giving away these secrets.
 The case was tried for a second time after the original jury were unable to agree on a verdict. At the second trial, the jurors appear to have difficulty understanding Angeli’s speech. During his cross-examination, the foreman of the jury said ‘If you would answer plainly, we would understand you a great deal better.’ Another juror added: ‘If you would say “yes” or “no” to each question, and explain afterwards, we would in all probability understand you.’

4.b. Other forms of Juror Participation
Jurors did not confine themselves to joining in the cross-examination of witnesses. Sometimes they spoke out at a trial simply to look out for their own interests.
 The jurors in Gabbett v Clancy and Dwyer (1841)
 managed to secure for themselves better lodgings, and a hot meal while deliberating, which was against the rules at the time. It was a five-day trial over fishery rights in Limerick, and it was proposed to accommodate the special jurors in the Grand Jury room. This was deemed unsuitable because of the many doors and passages leading to it, so instead members of the Bar vacated their room, where the jurors ate their dinner and spent the night.

The special jurors in Dublin Corporation v Tedcastle
  were less successful in securing a better deal for themselves. On the fifth day of the action, one of the special jurors addressed the court thus: ‘I have been requested by my fellow-jurors to put our case before you in a few words, to say that we are vey much inconvenienced and very much troubled by having to come here so many days, and we do expect that counsel on both sides will join your lordship in recommending that we get some additional compensation.’
  O’Brien J replied that he would not endanger the result of the litigation by making any such suggestion, at least until a verdict had been delivered.
 The juror persisted in arguing for better compensation, citing a recent case in the Court of Probate, emphasising that he hoped justice could be done ‘in this court also.’ The judge then explained that there were differences in practice and procedure in the different courts, to which the juror relied ‘very well, we will live in hopes.’
 The jury found for the plaintiff, and the judge ordered that they be paid. After some discussion of the damages, the judge announced that he could not compel any party to pay the jurors more than the legal rate.
 Although not set down in legislation in Ireland, sum of around one guinea per juror per case appears to have been the norm. A juror complained that it was ‘a very hard thing’ to have been kept in for five days. The judge agreed wholeheartedly, and agreed to instruct the sheriff not to summon any of them for the rest of the year.
 In these last two cases, some of the jurors’ confidence in seeking better accommodation  may have stemmed from the fact that they were special jurors, and were possibly less intimidated by the courtroom, the lawyers and the judge. 

A rather unique form of juror participation was seen in the case of Cavendish v Hope Assurance Company.
 This was an action by Frederick Cavendish
 to recover damages from an insurance company following an extensive fire at his home, where his library in particular suffered significant damage. The implication in the case was that the fire was either deliberately started or deliberately exacerbated, and that the value of the books and furnishings destroyed was exaggerated. The case went on for several days before Lord Norbury and a special jury, with numerous witnesses for both sides closely questioned by the jurors. Two jurors in particular, Thomas Needham and Frederick Jones, were vigorous in their questioning. The case adjourned on a Saturday, and when the court re-convened the following Monday, the jury foreman made an astonishing revelation: the magnitude of the case was so great that the jurors thought it their ‘duty to investigate every circumstance with the most scrupulous attention, and to acquire every possible information: some of the jurors were at Clontarf yesterday; and it is our unanimous wish to see the premises.’
 Needham and several other jurors had decided that in order to satisfy themselves about the evidence presented in court, they needed to view Mr Cavendish’s house. Without any authorisation from the court, they made their way out to the house in Clontarf, and threatened and intimidated Cavendish’s gate-keeper until he granted them admittance.
 They claimed to have a right to view the premises (in fact they had no such right). During their inspection of the house, Needham actually used a saw to remove a piece of board form the floor of the library, against the protestations of Cavendish and a visiting friend.

While views by juries of premises in dispute were common in the nineteenth century,
 the manner in which the Cavendish v Hope jurors conducted themselves was, in the words of Justice Fletcher, ‘extraordinary’ and ‘unprecedented.’
 Views were often ordered (in both civil and criminal cases) so that jurors could view the location of an alleged offence or the place where a dispute arose. It enabled jurors to reach an informed and just verdict,
 and was particularly useful in helping jurors in cases involving complex evidence. Normally, in civil cases the view took place before evidence was heard, under a rule of court or a judge’s order.
 Six men would visit the premises by consent of the parties, and these would be the first jurors sworn on the jury.
 In this case, following the revelation that some jurors had independently visited Cavendish’s house at the weekend, counsel proposed that the jurors who had already visited the house could be sworn as witnesses to testify as to what they had observed, but the jurors refused. It was then proposed that if all the jurors were to have a view of the premises, they should be accompanied by two sworn witnesses.
 The usual practice would have been for the jurors to be shown around by two named persons appointed by the court. These two persons, known as the ‘showers’, were not authorised to give any evidence to the viewers.
 Allowing witnesses to accompany the view was highly unusual; in a later English case, R v. Martin and Webb,
 Blackburn J pointed out that it was ‘indiscreet’ to allow the witnesses to accompany the jury, although this did not necessarily render the verdict void at law.
The unorthodox proceedings in Cavendish v Hope continued. The jurors expressed a strong preference as to which witnesses they wished to accompany them to the house – both of them were architects. The judge suggested a different witness, but the jurors were adamant, and ultimately got their own way.
 The view duly took place and court was reconvened the following day – this was the fifth day of the trial. When they returned to court, the foreman insisted on reading out a paper which had been prepared by the jurors.
 This was essentially an overblown piece of rhetoric to the effect that they had viewed the premises and reached a conclusion which they were certain of. They then informed the judge that as they had already made up their minds, they had no desire to listening to closing statements from counsel or to a charge from the judge himself. They retired briefly and returned with a verdict for the insurance company.

5. Why did jurors ask questions during the trial?

There are various reasons why jurors would question witnesses during a trial. The first, and probably the most obvious, is the pursuit of truth. Jurors cross-examined witnesses to test their stories, to acquire more detailed accounts, or to satisfy themselves that the witness was being truthful. This is evidenced by the probing nature of the questions asked in many cases. The fact (discussed above) that jurors tended to ask more questions in criminal trials suggests a level of conscientiousness about their role.
Another possible factor behind juror questioning was a desire to be a part of the ‘show’ which was the Irish trial. Courtrooms presented witnesses, lawyers and judges with a willing audience, a gripping narrative, and a dramatic setting. Trials were opportunities for entertainment, and their goings-on were reported at length in local newspapers. Certain cases attracted large crowds,
 and sometimes ticketing was used to control numbers.
 Counsel took the opportunity to flex their oratorical and dramatic muscles, making lengthy speeches and generally playing to the gallery.
 Witnesses too were known to ‘play up’ to the audience, by making jokes, being obtuse and showing as much disrespect as they dared. The cheeky irreverence of witnesses is a common feature of the trial reports considered. It is probable that jurors too wished to play a part in the entertainment, and one way of doing this was to make their voices heard. For example, in Dowling v Lawler, a special juror provoked laughter in the courtroom when he commented on John Fitzgerald’s examination of a witness: ‘It would be very desirable, my lord, if some means were adopted to save us – if your lordship would be kind enough to press on these gentleman the necessity of brevity.’
 In Mathew v Harty and Stokes, a juror asked a witness if he was familiar with the passage from Hamlet which touched upon ‘the law’s delay’, again provoking laughter. 

Related to the desire to entertain was the jury’s assertion of power. Power struggles often underlie judge-jury relations.
 In eighteenth-century England, the jury had come to be viewed as a means of limiting or thwarting State power, and by the nineteenth century in Ireland, ‘perverse’ verdicts were commonly viewed as a means of protest over, for example, religious or political issues. But not all power struggles necessarily related to clashing political ideologies between juries and judges. Simple animosity towards an unpopular litigant, defendant, prosecutor, witness judge or lawyer was sometimes apparent, or a jury might seek to establish its central role and expertise. Class considerations also featured in some jurors’ assertion of power or superiority, particularly in cases decided by special juries. In the late eighteenth and early nineteenth century, special jurors in particular enjoyed the respect of the bench and bar, and may have considered themselves more as experts or professionals than as mere laymen. How vocal and confident jurors were at trial probably also stemmed from their level of experience: the more often they served, the more vocal they became. For example, in 1829, following a riot at Borrisokane, Co. Tipperary, 
 a number of trials were heard at the Clonmel assizes. Some jurors served on multiple cases, and it is clear that there was more juror participation in the later cases, suggesting that juror confidence grew as the assizes progressed.

In Cavendish v Hope, discussed above, it was clear that the jury was engaged in a power struggle with the judge and lawyers – and, ultimately, the power in that case was found to rest with the jurors. This case was an extreme example, but there were more subtle ways in which jurors could assert their status and importance within the trial. Participating in the questioning of witnesses and having their voices heard at trial undoubtedly had an empowering effect on jurors. Another example of a jury attempting to assert its power at trial was in the case of Angeli v Galbraith. At the second trial of this libel action, when barrister James Whiteside was addressing the jury for the defence he was interrupted by Isaac Butt for the plaintiff.  When he wished to continue, the foreman of the jury interjected and the following exchange took place:

Foreman: 
My Lord, it might save the time of the Court if I were to state that the Jury have made up their minds, and that on the close of the Plaintiff’s case, before Mr Whiteside began his address at all. [applause]

Whiteside:  
My Lord, I give up [laughter] – I do not press that evidence

Court:
 It will be necessary, if that be your view, to heart the Plaintiff’s Counsel.

A juror:
Our minds have been long since made up on the subject, my Lord.

Foreman: 
I thought it right to make the statement, in order to save the time of the Court; there is no use in Mr Whiteside calling any evidence.

...

Foreman: 
What I meant to convey was this: that we have not been moved in the least by Mr Whiteside’s eloquence, although we were gratified in hearing it. When the Plaintiff’s case closed, our minds were made up, that they have made no case whatever.
Another Juror: There is no case whatever.’

Juries often directly addressed lawyers and judges, and this may also have been an exercise of power. For example, in R v Ledger (No. 2)
 at the aforementioned Clonmel assizes, the jurors interrupted Justice Moore’s charge four times on points of evidence.
 At the trial of nationalist leader William Smith O’Brien for high treason in 1848,
 jurors interrupted or corrected Chief Justice Blackburne a dozen times, sometimes referring to their own notes which were at odds with his.
 Jurors also criticised or chastised lawyers for their verbosity,
 and could also be critical of lawyers for pursuing a particular line of questioning, if, for example, they felt that they would have done things differently themselves. One can sense the frustration of jurors on lengthy trials, with repetitive testimony and uninspiring advocates. It is unclear whether or not such power struggles had any significant impact on the outcome of cases; however, if jurors felt exceptionally strong antipathy against a particular judge or lawyer this may have influenced their verdict.
Judicial tolerance was probably a factor influencing whether or not jurors spoke out at trials, with some judges appearing to have been particularly associated with talkative juries. For example, in the libel action Brabazon v Potts, Baron Hughes commented 'I seldom stop jurors asking questions’,
  giving the impression that juror questions were far from rare in his court at least. One judge whose juries seem to have been particularly vocal was Lord Norbury. In the early nineteenth century, frequent and sustained questioning by jurors was a common feature of trials over which he presided.
 A controversial judge, Norbury, who was Chief Justice of the Common Pleas for almost three decades, was known for his ‘scanty knowledge of the law, his gross partiality, his callousness, and his buffoonery’.
 He had a ‘ribald’ sense of humour and was ‘remarkably belligerent’.
 His coarse humour and frequent altercations with leading counsel meant that his courtrooms were often packed, providing entertainment for Dubliners. Jurors may have sought to play a part in this entertainment, and their questions appear to have added to the general uproar of Norbury’s court. On the other hand, a rowdy courtroom was not the only setting in which juror questioning flourished. Baron Downes, who was a quiet, serious man, also frequently allowed juror questioning in his courtroom. He was considered to be an able judge, ‘respected for his dignity, impartiality, and learning.’
 His courtrooms differed from those of Lord Norbury, and ‘he contributed a good deal to such dignity as the immediate post-union Irish bench was able to muster’.

The practice of allowing jurors to ask questions seems to have been well-tolerated by lawyers, and the reports show no evidence of counsel having serious objections to allowing it. By contrast, Langbein describes a ‘hardening’ of counsel’s attitude against juror questioning by the late eighteenth century in England.
 Certainly, in Ireland some barristers appear to have been more open to it than others. For example, at the trial of those involved in a riot at the Theatre Royal in 1822
 a prosecution witness was questioned by a juror, and the Attorney General (William Conyngham Plunket) remarked, ‘I hope the Juror will follow up the question?’
 In a number James Whiteside’s cases, jurors asked questions,
 and as we shall see below, he considered a witness to have been handed over to the jury once cross-examination was concluded. Later, presiding over the high-profile litigation between Reverend O’Keefe and Cardinal Cullen
 as Chief Justice of the Queen’s Bench, he allowed jurors to ask questions, particularly of O’Keefe, and at one stage instructed a witness to answer a juror’s question.
 These examples are indicative of a general attitude among both lawyers and judges of acceptance of juror questioning.
6. The formality of juror questioning
There was no express legal authority for jurors questioning witnesses. English treatises on nineteenth-century evidence and criminal procedure make no mention of it.
 Similarly, Irish writer Leonard MacNally made no reference to juror questioning in his famous treatise on criminal evidence,
 despite having been involved in numerous cases where this occurred.
 It would appear that questioning by jurors, especially during or after cross-examination was an accepted and established practice, despite not being acknowledged by treatise-writers. In many cases, for example, juror questioning took place at a clearly-defined stage in the proceedings – usually after cross-examination. An example of this can be seen at the 1849 trial of William Smith O’Brien for high treason. After a prosecution witness had been cross-examined by counsel for O’Brien, the jury began to question her. The Lord Chief Justice also interjected with a question or two, but when the Attorney General sought to join in the questioning, defence lawyer James Whiteside objected, saying ‘I beg your pardon, Mr Attorney, the witness is in the hands of the jury now.’
 The question was neither answered nor repeated, and the jurors’ questioning of the witness then resumed. Later in the same trial, the Solicitor General appeared to be finished questioning a prosecution witness when a juror asked her a question. The Solicitor General interrupted the juror, saying 'excuse me, one question more’.
 After he had put his question, the jury then asked the witness seven questions, again indicating that the witness had been in some way handed over to them.

Further examples of the relative formality with which juror questioning was sometimes conducted can be seen in the cases concerning the 1829 Borrisokane riot: in almost every case, the jurors questioned witnesses after they had been cross-examined.
 This uniformity of approach suggests that the questioning was judicially sanctioned, or that the assizes judges set aside this time specifically for jurors to ask questions. There are few instances of jurors at these assizes asking questions at any stage other than the post-cross-examination stage.

7. Reaction from the Bench
In most of the cases considered, there is little indication of how members of the bench and bar reacted to jury interaction. Judicial attitudes ranged from quiet tolerance to active encouragement of juror engagement.
 Usually when jurors questioned witnesses, this elicited little or no judicial comment. It was usually only where jurors were perceived to have acted inappropriately that judges made any comment, and generally this was done in a courteous manner. An example can be seen in Rossborough v Gough.
 A libel action had been initiated by a plaintiff who had been accused of being a brothel-keeper, a fornicator, and worse. This had come about primarily because he offended the defendant by refusing to lend him money, having financially supported both the defendant and his wife for some time without repayment. One of the jurors, Alderman William Henry Archer of Dublin, asked a witness what he thought the defendant’s intention had been when he published the alleged libel. Lord Norbury politely requested the juror to withdraw the question, saying ‘... you are putting it to the witness to draw a conclusion relative to the facts stated by the witness himself; that is an inference to be drawn by you.’
 Similarly, in Boyle v McLoughlin,
 Baron McClelland ordered a witness not to answer a jury question which was ‘immaterial and impertinent.’
 In another libel action, Arkins v Brady and O’Donohoe,
 the plaintiff testified that he had called someone (not the defendant) a blackguard, and a juror commented: ‘That was nice language for a man who intended to prosecute for libel’.
 Judge Crampton simply observed that it was ‘not right that jurors should make observations of this kind’, and that was the end of the matter.

The judge in Hardy v Sullivan
 was slightly more critical when jurors repeatedly asked how much damages they ought to award so as to ensure the plaintiff received his costs. This was yet another libel action, and one of the jurors, a Mr Begg, was particularly vocal. After the jury had retired, Begg and another juror returned to court and asked the registrar what the lowest amount of damages was that would carry costs. The registrar said he would call back the Lord Chief Justice, who had left the court, and they could ask him, but Begg insisted on repeating, ‘would 6d do it?’ The registrar managed to persuade him to wait until the judge returned, and meanwhile the rest of the jurors were recalled. When everyone was reassembled, Begg doggedly repeated his question to the judge twice more, despite Chief Justice Lefroy indicating that the issue of costs was not to be a factor in the jury’s decision. Finally the judge lost patience: ‘Sir, I will not answer the question. It is my duty to tell you, that you are to perform your office under the obligation of the oath you have taken, and give fair damages, without reference to what may be the consequences.’

It will be remembered that in the trial in the Angeli v Galbraith litigation, discussed earlier, the jurors listened to the plaintiff’s case, but when counsel for the defendant began to address them, they interrupted to say that they had already made up their minds, and that there was no point in his continuing.
 This was met with great laughter, and after some discussion between the jurors, counsel and the judge, counsel for the plaintiff refused to withdraw the case, and the trial continued. At several stages during the hearing of the defendant’s evidence, the jurors reiterated their position. Ultimately, at the close of the defendant’s case, Isaac Butt for the plaintiff withdrew the case on the basis of the jurors’ earlier statements. Members of the jury were most apologetic about this.
 This had been the second trial of the action and it was apparent that Angeli did not have the funds to pursue it for a third time. Chief Baron Pigot remarked: ‘It is always better that Juries should withhold the expression of their feelings until the close of the case; as a general rule, I am very much against it.’

The strongest example of negative judicial reaction to juror participation was (unsurprisingly) in the Cavendish v Hope
 insurance case discussed earlier. While Lord Norbury appeared to be quite content with the jurors’ actions in turning up unannounced at Cavendish’s house and demanding a view, Mr Justice Fletcher was less than impressed. He was convinced that a new trial ought to be ordered. He described the unauthorised visit by two of the jurors to the plaintiff’s house in Clontarf as ‘the most extraordinary, and most unprecedented transactions that are to be found in the annals of trials by Jury. I have had a long experience at trials at Nisi Prius, and such monstrous and singular transactions have never occurred, and such a verdict suffered to stand.’
 He called them ‘a most arrogant jury’
 and said that the view of the premises ‘was extorted from him by the gross misconduct of the Jurors’, arising from ‘a zeal for their duty, mixed with a little of human curiosity’.
 Justice Fletcher went on to speak in more general terms about juries: ‘…my experience tells me how difficult it is to deal with Jurors; because in their anxiety for information, they cannot repress their propensity to ask every question which suggests itself, whether legally admissible or not, and are seldom satisfied with the grounds of a refusal.’
 Of the officially sanctioned view which took place on the Monday, he observed that considerable time was spent at every trial discussing questions of admissibility of evidence, ‘and yet here are twelve unrestrained and impetuous Jurors, let loose upon these premises, pursing their own whims and caprices for four hours’ examination, big with the importance of a secret enquiry, sometimes calling for one witness, and sometimes for another, and then deciding arbitrarily and irrevocably, without advice or correction.’
 As for the paper read out by one of the jurors in the courtroom, Justice Fletcher was simply scathing – he went through it line by line with sarcasm and a level of vitriol not often heard from the bench.
Aside from these rather extreme examples, the general lack of judicial commentary on juror participation and questioning contribute to the conclusion that it was a widely-accepted part of trial procedure. It was rare enough for judges to comment positively on jurors’ conduct at trial – one notable example of this was R v Flynn where jurors closely questioned witnesses and Baron George commented that they were ‘intelligent and respectable’.

Many of the factors which facilitated interaction from Irish jurors may equally have applied to nineteenth-century English trial juries. In the limited examples of English cases considered, for example, there seems to have been judicial tolerance for juror interaction appears to have been present; jurors appear to have been confident in their position, and to have had the pursuit of truth as their objective in asking questions.

8. Conclusion: The Silencing of Irish Jurors
The trials considered for this article date from the mid-eighteenth to the late-nineteenth century, and it is clear that Irish jurors continued to be very vocal at trials right up to the 1880s and 1890s.
 The publication of individual trial pamphlets petered out by the late nineteenth century,
 so it is difficult to use these sources to pinpoint exactly when this sort of interaction ceased to be a regular feature of Irish trials.
 
What ultimately led to the silencing of Irish jurors? To answer this question more definitively, a parallel study of the interactiveness of English jurors during the same period is needed. However, in the absence of such scholarship, it is possible to make a few tentative observations about the silencing of Irish jurors. Their completion of the transformation from the active participant to the entirely passive observer and judge of facts we are familiar with today probably came about as a result of various internal and external dynamics. Langbein attributes the silencing of English jurors to the lawyerization of criminal trials. But by late nineteenth-century Ireland, the lawyerization of criminal trials had long been completed, so it is difficult to see this as a relevant factor. Furthermore, it is clear that throughout the nineteenth century there were individual instances of lawyer verbosity which did not appear to affect the interactiveness of jurors.

One factor which may have influenced the silencing of Irish jurors was that juries in England may have been relatively silent for some time, and it may have been a case of Ireland – rather belatedly – catching up with its nearest neighbour. However, as discussed earlier, nineteenth-century English jurors may not in fact have been as silent as previously thought, and there are certainly examples of jurors in both civil and criminal cases questioning witness up to the early twentieth century.
Another possible reason for the change in jurors’ conduct may have been the changing jury demographic (from 1873 onwards). Legislation passed in the 1870s dramatically widened the jury pool, with men from lower socio-economic backgrounds serving for the first time.
 As jurors were increasingly drawn from these classes, they may have been less confident and more in awe of the trial process. They were poorer, less educated, with less jury experience, and less varied life experience (the vast majority were small farmers). There may have been significant divides between the jurors on the one hand and judges and lawyers on the other – in many cases they were of a different social class, and a different religion. It is likely that the widening social gulf between jurors and other court actors played a role in the increasingly restrained conduct of juries. This is less likely to have been a factor in England, where the composition of juries did not undergo such a seismic shift in the last decades of the century.
The changing role played by jurors may also have been connected to other late-nineteenth century changes to the jury system in particular and the justice system more generally. For example, by the end of the nineteenth century, Irish courts may have been simply too busy to allow for repeated interruptions by jurors, which often had the effect of slowing down proceedings significantly. Changes in legal education may also have played a part. Furthermore, by the end of the century, the Irish jury was being viewed as problematic, and in 1881 a parliamentary committee was established to examine the workings of the Irish jury system.
 The charged political situation prevailing in Ireland at the time led to attempts to exert greater control over criminal juries in particular: for example, there was greater use of jury challenges and change of venue procedures, and increased use of special juries in criminal actions.
 ‘Jury packing’ began to dominate the discourse on Irish criminal justice, with the result that juries were viewed with distrust by both nationalists and unionists, Catholics and Protestants, the Crown and defendants. Again, these were specifically Irish factors which would have no bearing on juror conduct in England.
It was observed earlier that one of the factors which allowed juror interaction to flourish was judicial tolerance. This may have been connected with a generally positive view of Irish juries from the bench, a view which appears to have been in decline towards the end of the century, particularly after the reforms of the 1870s. In the last decades of the nineteenth century, the bench seems to have been increasingly dissatisfied with the conduct of juries and the persistent returning of ‘perverse’ or ‘bad’ verdicts. This is evident from both the content and the tone of their charges to petty juries. These difficulties persisted throughout the 1870s, and in one case in 1880, Baron Dowse was reported to have appealed to the jury saying, ‘gentlemen, you ought for decency’s sake to listen to me, although you will not pay the slightest attention to what I say.’
 Such exasperation is also evident from the following statement from Lawson J following the unsuccessful prosecution of Peter Barrett for attempted murder around 1870.
 After three abortive trials, the judge claimed that it would be better to ignore the offence in question than to have justice receive such a public affront. The failure of such trials was, in his view, ‘the most public manifestation that can be imagined of the impunity with which crime may be committed.

There was a view that in the trials of political and agrarian offences,
 some jurors were ‘influenced by terror or sympathy,’
 thus rendering it almost impossible to secure a fair trial in such cases.
 While members of the judiciary did not necessarily share these views (some, such as Justice Fitzgerald spoke out in support of jury trials
), nevertheless as the 1880s progressed the reputation of Irish juries suffered greatly. By the close of the century, the judiciary were once more becoming exasperated with the conduct of Irish juries. At a trial for indecent assault in 1897, the jury acquitted against the evidence and Murphy J was sharply critical of the jury, and according to the newspaper report, the jury ‘seemed very much crestfallen at the Judge’s rebuke’.
 At another failed prosecution at the Limerick spring assizes that year, Chief Justice O’Brien said ‘There have been many scandals in this county in the way of juries, but this is one of the greatest scandals I have ever witnessed.’
 The following year, the Chief Justice remarked that County Clare jurors must be intimidated and threatened, rather than corrupt and tainted with criminality.
 A reduced tolerance for juror questioning may have been a facet of this general frustration with how juries conducted themselves. While the political context of these developments was specifically Irish, a similar decline in judicial tolerance may have been in evidence in England. 
In relation to all of these factors contributing to the decline in juror interaction, the distinction between civil and criminal cases ought to be borne in mind. Causes of the decline on the criminal side may not have impacted on the incidence of juror questioning on the civil side, and vice versa. The evolution of rules of evidence and court procedure from the eighteenth century onwards, for example, influenced civil and criminal juries in different ways. Hanly traces the decline of the English civil jury in the nineteenth century through a combination of changing attitudes from the bench and bar, legislative alterations to the availability or necessity of civil juries, and various changes in practice, such as the re-categorization of many questions of fact as questions of law.
 He cites three factors which significantly accelerated the civil jury’s dethronement: first, the fact that judicial independence was well-established by the nineteenth century; second, the growth in confidence of the legal professions; and third, the rise of non-jury trials in county courts from the 1840s onwards.
 By contrast, the marginalisation of the criminal jury is said to follow the intervention of lawyers leading the examination and cross-examination – this is Langbein’s ‘lawyerization’, discussed earlier. Each set of factors led to different outcomes as regards the position of the jury by the beginning of the twentieth century, with the criminal jury continuing to play a significant role, while civil juries’ decline continued. Changes to the overall role and perception of juries are likely to have affected the way in which jurors conducted themselves within the jury.
Langbein points out that ‘[a] cardinal assumption that underlies the law of evidence and criminal procedure today is that jurors are inexperienced, and hence require to be and can be shielded, guided and controlled.’
 He observes that in modern jury trials:

we try to keep [the] inexperienced jurors isolated and passive. We seat them in a special box, which prevents them from having any informal interaction with the bench and other trial participants. We sequester them during adjournments. Even in very long trials, jurors ordinarily say nothing and do nothing to inform the verdict that they will thereafter determine. Counsel for the prosecution and defense adduce evidence for the jury.

While today’s juries tend in the main to be silent, passive observers of proceedings, medieval jurors were active, self-informing participants. The silencing of jurors was a gradual process, with Langbein pinpointing the late eighteenth century as marking the end of juror participation. However, it is evident from this consideration of trial reports that the Irish situation does not sit well with the established historiography; they continued to play an active part in trial proceedings for another hundred years. It is suggested that the position of English trial jurors merits re-examination in light of this, to test whether they too continued to play an active role until later than previously thought.
� See for example John M Mitnick, ‘From Neighbor-Witness to Judge of Proofs’ 32 American Journal of Legal History (1988) 203, John H Langbein, ‘The Criminal Trial Before the Lawyers’  45(2) The University of Chicago Law Review (1978) 263 and James Q Whitman, The Origins of Reasonable Doubt: Theological Roots of the Criminal Trial, Yale, 2008.


� Sir Frederick Pollock & Frederic William Maitland, The History of English Law Before the Time of Edward I, 2 vols, 2nd ed, Cambridge, 1898, vol. ii, 622-28; SFC Milsom, Historical Foundations of the Common Law, 2nd ed, London, 1981, 412 and 424; W.S.  Holdsworth, A History of English Law, 7th ed., London, 1956, vol. i, 332-7; James Fitzjames Stephen, A History of the Criminal Law of England, London, 1883, vol. i, 426; John Henry Wigmore, A Treatise on the Anglo-American System of Evidence in Trials at Common Law, 5 vols, 2nd ed., Boston, 1923), vol. i, § 575, 985-8; James Thayer A Preliminary Treatise on Evidence at the Common Law: Part I, Development of Trial by Jury, Boston, 1896, 119-20, and more recently J.H. Baker, An Introduction to English Legal History, 4th ed, Oxford, 2002, 75. John H. Langbein, ‘The Origins of Public Prosecution at Common Law’, 17 American Journal of Legal History (1973) 313, comments, 314, that jurors ‘came to court more to speak than to listen.’


� For example, Edward Powell, ‘Jury Trial at Gaol Delivery in the Late Middle Ages: the Midland Circuit, 1400-1429’ in JS Cockburn and Thomas A Green (eds) Twelve Good Men and True: The Criminal Trial Jury in England, 1200-1800, Princeton, 1988, 97, questions whether the fifteenth-century criminal jury was self-informing. Similarly, two other authors from the same volume cast doubt on the self-informing nature of the fourteenth-century jury: see generally Bernard William McLane, ‘Juror Attitudes Towards Local Disorder: The Evidence of the 1328 Trailbaston Proceedings’ in Cockburn and Green, Twelve Good Men and J.B. Post, ‘Jury Lists and Juries in the Late Fourteenth Century’ in Cockburn and Green, Twelve Good Men. However, Daniel Klerman, ‘Was the Jury Ever Self-Informing?’ 77 Southern California Law Review (2003) 123 argues, 126, that thirteenth-century juries were self-informing, and David  J. Seipp, ‘Jurors, Evidence and the Tempest of 1499’ in John W Cairns and Grant McLeod (eds), The Dearest Birth Right of the People of England: The Jury in the History of the Common Law, Oxford, 2002, argues, 82, that in the fourteenth and fifteenth centuries, ‘a large part of the process of informing juries about matters in dispute … took place informally, outside of court, and before the date of the trial.’


� George Fisher, ‘The Jury’s Rise as Lie Detector’ 107 Yale Law Journal (1997-1998) 575 points out, 592, that there is ‘little affirmative evidence that witnesses were absent from early courtrooms and a fair amount of evidence that witnesses were present and gave evidence, at least occasionally.’


� Fisher, ‘The Jury’s Rise’, 593. See Mitnick, ‘From Neighbor-Witness’, 201.


� Oldham, Trial by Jury, 115 and Holdsworth, vol. i, 334.


� John H. Langbein, The Origins of Adversary Criminal Trial, Oxford, 2005, 319.


� Ibid., 319.


� Ibid., 321.


� Langbein, ‘Before Lawyers’, 299. See also Oldham, Trial by Jury, 115.


� Langbein, ‘Before Lawyers’, 288. David Lemmings, ‘Criminal Trial Procedure in Eighteenth-Century England: The Impact of Lawyers’ 26(1) The Journal of Legal History (2005) 73, 79, also comments that jurors were ‘remarkably active participants’ in the trial before 1700.


� Langbein, ‘Before Lawyers’, 289.


� Lemmings, ‘Criminal Trial Procedure’, 79.


� Langbein, ‘Before Lawyers’ 288.


� Langbein, Origins, 320.


� For example, John Hawles, The Englishman’s Right: A Dialogue Between a Barrister at Law and a Juryman, London, 1680; Giles Duncombe, Tryals per Pais, 2nd ed, London, 1682; Anon., The Complete Juryman: Or, A Compendium of the Laws Relating to Jurors, Dublin, 1774.


� AWB Simpson, Legal Theory and Legal History: Essays on the Common Law, London, 1987, 270.


� Baker, English Legal History, 85.


� Lemmings, ‘Criminal Trial Procedure’, 79. He notes for example that ‘some civil juries were carefully selected for their elite status.’ These were ‘special juries’, which first appeared in legislation in 1696 (7 & 8 Wm. III, c. 32, s. 8). By  1730 they were well established: See Jeremy Bentham, The Elements of the Art of Packing, as Applied to Special Juries, Particularly in cases of Libel Law, London, 1821, 26-7. Legislation was enacted in England in that year to further regulate and standardise the procedures involved: The English Jury Act 1730 (3 Geo. II, c. 25), s. 15. The relevant provisions of this statute were extended to Ireland by the 1777-78 Special Juries (Ireland) Act (17 & 18 Geo. III, c. 45), ss. 3-6. The late eighteenth century witnessed the rise to prominence of Lord Mansfield’s juries of merchants to try complex commercial cases: see Oldham, Trial by Jury, at 153-163. By the early nineteenth century, ‘special juries’ were used in a wide range of civil cases, as well as some types of criminal case, as a means of securing either expertise or a higher class of juror, or both. The rise of such specialised juries can be seen as part of a wider pattern of taking power out of the hands of ‘ordinary’ men.


� Lemmings, ‘Criminal Trial Procedure’, 80.


� Barbara Shapiro, ‘Law and Science in Seventeenth-Century England’ 21 Stanford Law Review (1968-69) 727.


� Barbara Shapiro, ‘“To a Moral Certainty”: Theories of Knowledge and Anglo-American Juries 1600-1850’ 38 Hastings Law Journal (1986)153-93. Thomas Starkie wrote that ‘absolute, metaphysical and demonstrative truth is not essential’; simply ‘moral certainty to the exclusion of reasonable doubt.’ Thomas Starkie, A Practical Treatise on the Law of Evidence: and Digest of Proofs, in Civil and Criminal Proceedings, 2 vols, 2nd ed., London, 1824, vol. i, 514.


� Malcolm Gaskill, Crime and Mentalities in Early Modern England, Cambridge, 2000, 264.


� Discoveries of murders and apprehensions of suspects, for example, were now attributable to Man rather than to God, and this in turn led to greater appreciation and respect for those involved in the investigation of crimes. Providence was gradually replaced by formal and semi-formal agencies: Gaskill, Crime and Mentalities, 265.


� Note however that Langbein argues that the reasonable doubt standard was not introduced until the nineteenth century: Langbein, ‘Before Lawyers’, 266.


� Gaskill, Crime and Mentalities, 270.


� Ibid., 275.


� Lemmings, ‘Criminal Trial Procedure’, 80.


� See, for example, First, Second, and Special Reports from the Select Committee on Juries (Ireland), H.C. 1873 (283) xv, 389, per Charles Hemphill, para. 8.


� Special jurors had to be ‘merchants, bankers or esquires’ according to The Juries (Ireland) Act 1833 (3 & 4 Wm. IV, c. 91), s. 24. Under this provision, the bankers and wholesale merchants were not to carry on retail trade. The corresponding English legislation contained no such proviso: the County Juries Act 1825 (6 Geo. IV, c. 50), s. 31.


� The Supreme Court of Judicature Ireland Act (40 & 41 Vict., c. 57), modelled on the English Act of 1873, provided that the courts of Chancery, Queen's Bench, Common Pleas, Exchequer, Probate, Matrimonial Causes, the Landed Estates Court and Admiralty were to be fused into one Supreme Court which could administer law and equity concurrently. It was to have two permanent divisions, the High Court with original jurisdiction and with power to hear appeals from inferior courts, and the Court of Appeal exercising appellate jurisdiction.


� Many of these reports are listed in Paul O’Higgins, A Bibliography of Irish Trials and Other Legal Proceedings, London, 1986.


� For example, Anon., Commission of Oyer and Terminer. The Trial of Thos. Edward Bellamy, for Forgery; before the Honourable Baron George and the Hon Justice Finucane, at Dublin, the 5th of November 1802, Dublin, 1802.


� For example, Anon., A Report of the Trial of Robert Robinson for Bigamy; tried in the Sessions House, Green-Street, at the Commission of Oyer and Terminer, before the Hon Justices Mayne and Fletcher, on Wednesday the 24th of June 1812, Dublin, 1812.


� Anon., Press Prosecution. A Full Report of The Trial in The Cause of the Queen at the Prosecution of the Attorney General, Versus Charles Gavan Duffy, Esq, Proprietor of the Belfast Vindicator, Dublin, 1842.


� William Ridgeway was a frequent reporter, and his reports were considered to be technically competent: Paul O’Higgins, ‘William Ridgeway (1765-1817) – Law Reporter’ 18 Northern Ireland Legal Quarterly (1967) 208. Examples of his reports considered here include: William Ridgeway, A Report of the Trial of George Lidwell and Thomas Prior, Esqrs. Upon an Information, filed ex officio, by His Majesty’s Attorney General, for Sending and Delivering a Challenge to Cholmeley Dering, Esq., Colonel of the Romney Fencibles, Dublin, 1800; William Ridgeway, A Report of the Trial of Thomas Maxwell Roche upon an Indictment for High Treason, Dublin, 1803; William Ridgeway, A Report of the Proceedings in Cases of High Treason at a Court of Oyer and Terminer, Held at the New Sessions House under a Special Commission in the Month of August and September, 1803, Dublin, 1803; William Ridgeway, A Report of the Trial of Felix Rourke upon an Indictment for High Treason, Dublin, 1803, and William Ridgeway, A Report of the Proceedings under a Special Commission of Oyer and Terminer and Gaol Delivery, for the Counties of Sligo, Mayo, Leitrim, Longford and Cavan, in the Month of Dec., 1806, Dublin, 1807.


� For example, Ridgeway, Special Commission December 1806 (Ridgeway was prosecuting counsel). Also Charles H Todd, A Report of the Case of Wilson v Daly; Argued and Determined in the Consistorial Court of Dublin, in the year 1842, Dublin, 1842 (Todd was counsel for the plaintiff). 


� For example, Anon, A Report of an Interesting Case wherein Mr Francis Doyle of Carrick-on-Suir, Merchant and Cloth-Manufacturer, was Plaintiff, and Sir Thomas Judkin Fitzgerald, High Sheriff of the County of Tipperary, in the year 1798, was Defendant, Dublin, 1806, was ‘printed for the plaintiff’. WH Frazer, An Irish Call for English Justice, Dublin, 1877 was a report of the case of Frazer v Gamble, a libel action, authored by the plaintiff.


� The report of the trial of William Smith O’Brien was 984 pages in length: John George Hodges, Report of the Trial of William Smith O'Brien for High Treason, at the Special Commission for the Co. Tipperary held at Clonmel, September and October 1848, Dublin, 1849.


� For example, Anon., A Full, Faithful and Impartial Report of the Trial Wherein Sir John M Doyle, KCB & KTS was Plaintiff: and George Peter Brown, Esq, Defendant. For Criminal Conversation with the Plaintiff’s Wife (Dublin, 1820) and Anon., Crim. Con. A Correct and Full Report of the Trial of Sir JB Piers, for Criminal Conversation with Lady Cloncurry. Before the Court of Kings Bench, February 19, 1807, Dublin, 1807.


� For example, Anon., Spring Assizes, 1828. Margaret Dawes, Widow, Plaintiff, Richard O’Connor, Attorney, Defendant. Trial for the Seduction of Margaret Dawes, the Plaintiff’s Daughter, who is the Defendant’s Sister-in-Law, being his Wife’s Sister, Dublin, 1828 and Anon., A Report of the Action for Seduction, wherein Barnaby Egan, Gent., was Plaintiff, and Rob. Kindillan, Esq.; Defendant, Dublin, 1792.


� For example, James O’Dowd, Report of the Trial in the Case of Henrietta Anne Head v Simon George Purdon, Esq on the 14th of June 1837, before the Right Honourable the Lord Chief Justice of the Common Pleas and a Special Jury (Dublin, 1837) and Anon., The Whole of the Trial, on an Action Brought by Judith Homan, Spinster, Against Richard Johnson, For Non-Performance of a Marriage Contract, in His Majesty’s Court Of Exchequer, on Wednesday the 14th of February, 1787, Before The Right Hon Lord Chief Baron Yelverton, and a Special Jury of Freeholders of The County of the City of Dublin, with the Pleadings of Council on Both Sides, and The Lord Chief Baron’s Charge to the Jury, Dublin, 1787.


� For example, P. M’Loskey, The Trial and Conviction of a Fransiscan Monk, at Mayo Spring Assize 1852, for Burning and Blaspheming the Holy Scriptures: with Observations on the Fact and the Defence made for it, Dublin, 1852 (R v Bridgeman); James Doyle, A Special Report of the Trial of the Rev Vladimir Petcherine (one of the Redemptorist Fathers) in the Court House, Green-Street, Dublin, Dec. 1855, on an Indictment Charging him with Burning the Protestant Bible at Kingstown, Dublin, 1856. Both of these are discussed in Paul O’Higgins, ‘Blasphemy in Irish Law’ 23 Modern Law Review (1960) 151.


� For example, Anon., The Trial of Thomas Lenergan, for the Murder, by Poison, of Thomas O'Flaherty, Esq at the King's Bench, on Monday the 19th Of November, 1781. To Which is Added his Dying Declaration. Likewise Thunderstruck's Remarks on the Nature of Giving Absolution to Criminals Under Sentence of Death; With Candour's Apology to Thunderstruck, Dublin, 1781.


� For example, Walter Glascock, Report of the Trial of an Action for Libel, had before Baron Sir Wm Cusack Smith, Baronet, at Nisi Prius, in the Court of Exchequer, in the Sittings after Michaelmas Term, on Wednesday, the 11th of Dec., 1833, wherein the Rev JP Lyons, Parish Priest of Kilmore, Barony of Erris, and County Mayo, was Plaintiff, and Major Bingham, William Bingham, Esq, and Patrick Lavelle, were Defendants, Dublin, 1834; Anon., Persecution of Protestants in the Year 1845, as Detailed in a Full and Correct Report of the Trial at Tralee, on Thursday, March 20, 1845, for a Libel on the Rev Charles Gayer, Dublin, 1845 and John Henry Doyle, An Ample Report of the Important Libel Record Tried before Baron Richards, at the Galway Assizes, on the fifth and sixth of August, The Rev Michael Gallagher, Islandeady, being Plaintiff, and the Honorable Frederick Cavendish, Proprietor of the Mayo Telegraph Newspaper, Defendant, Castlebar, 1841.


� For example, a number of cases from the 1803 and 1806 special commissions.


� For example, the 1798 and 1803 treason trials.


� For example Anon., Action for Libel against Saunders's News-Letter. Hugh Brabazon versus Joseph T Potts esq. tried before the Honourable Baron Hughes and a special jury of the County of Galway, Dublin, 1862, and R v Bridgeman (1852).


� For example, James Mongan, A Report of the Trial of the Case of the Very Rev Samuel Adams, Dean of Cashel, versus Philip Dundas, a Major in the 7th Hussars, for Seduction. Before the Chief Baron and a Special Jury, in the Court of Exchequer in Ireland, Dublin, 1831, and Anon.,  Authentic Report of the Most Important and Interesting Trial of Mathew v. Harty and Stokes before the Right Hon. The Lord Chief Baron and a Special Jury, on Thursday Dec. 11, 1851, and the Following Days, Dublin, 1851.


� For example, Anon, The Trial of the Rev. William Jackson, at the Bar of the King’s Bench in Ireland, for High Treason, on Thursday the 23rd of April, 1795, Dublin, 1795.


� For example, Anon., Trial of Joseph Doran for High Treason; before the Court holden under a Special Commission at Dublin, on Friday September the 9th: 43 George III. A.D. 1803, Dublin, 1803.


� For example, Anon., Report of the Trial of the Rev John Carroll, Roman Catholic Curate of Killinick, in the County of Wexford, and Five of his Parishioners, for Murder, Dublin, 1824.


� For example, the trial of James Spollen for the murder of George Little (Anon., Trial of James Spollen for the Murder of Mr George Samuel Little at the Broadstone Terminus of the Midland Great Western Railway, Ireland, August 7th, 8th, 10th & 11th, 1857, Dublin, 1857, was extensively reported in the Freeman’s Journal. The paper provided details of the murder, inquest, investigation, arrest of Spollen, trial, acquittal, and subsequent re-arrest for robbery, as well as Spollen’s attempts to collect donations from the public to help fund his passage to America following his acquittal. See the Freeman’s Journal, 15, 17, 19 Nov. 1856; 25, 26, 27, 29, 30 June 1857; 1, 2, 9, 10, 14 16, 22, July 1857; 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 14, 17, 19, 22, 24, 25 Aug. 1857; 25, 26, September 1857; 26, 27 Oct. 1857; 2 Nov. 1857. 


� Fisher, 602, cautions against the use of sixteenth-century State Trials as a reliable source, and Shapiro, ‘Law and Science’, 759, gives a similar warning in relation to the seventeenth-century State Trials.


� WN Osborough, ‘Puzzles from Irish Law Reporting History’ in Peter Birks (ed), The Life of the Law: Proceedings of the Tenth British Legal History Conference, Oxford, 1991, 93.


� 59.41%.


� William Ridgeway’s reports are particularly detailed, for example.


� For example, compare reports of the trial of Rev. William Jackson in 1795: William Sampson, The Trial of the Rev William Jackson at the Bar of the King’s Bench in Ireland for High Treason, on Thursday the 23rd of April, 1795, Dublin, 1795, and Anon., A Full Report of all the Proceedings on the Trial of the Rev. William Jackson ... on an Indictment for High Treason, etc., Dublin, 1795. The former gave details of juror interaction while the latter did not.


� 69 cases or 32.39%


� 126 cases or 59.12%.


� These represented 68.42% or 26 out of 38 cases.


�  See for example William O’Brien, The Fishery Case. A Report of the Case Poole Gabbett, Esq, a. Thomas Clancy and Thomas Dwyer, Tried Before Mr Justice Ball, and a Special Jury, at Limerick Summer Assizes, 1841, and which Occupied the Court for Over Five Days, Limerick, 1841, discussed further below, and R v Patrick Joyce in Tim Harrington, The Maamtrasna Massacre. Impeachment of the Trials, Dublin 1884. See also N. Howlin, ‘”The Terror of their Lives”: Irish Jurors’ Experiences’  29(3) Law and History Review (2011) 703, 734-5.


� 140 cases or 65.73%. 73 cases or 34% were civil actions.


�  82 trials or 68.33%.


� 38 civil actions or 31.66%.


� Charles Viner, A General Abridgement of Law and Equity, 23 vols, London, 1742, vol. iii, 277 wrote that ‘jurors in all civil causes are to be paid for their trouble and attendance, and the quantum is to be proportioned according to the distance of place, badness of weather &c.’ See also Anon., The Complete Juryman; Or, a Compendium of the Laws Relating to Jurors, Dublin, 1774, 177.


� Joseph Chitty, A Practical Treatise on the Criminal Law: Comprising the Practice, Pleadings, and Evidence which Occur in the Course of Criminal Prosecutions, 4 vols, London, 1816, vol. i, 556. 


� In 10 of the 38 civil cases where there was juror interaction, this took the form of a single question or comment; in the remaining 28 there was more sustained questioning. For example, in Gallagher v Cavendish (1841) the common jurors asked 33 questions, and had a witness recalled for further questioning. In Cavendish v Hope (1813) there were some 81 questions asked.


� In 16 out of 82 cases there was only a single instance of interaction, while in 66 of the cases there was extensive questioning.


� It was not possible to make any meaningful observations regarding any urban/rural distinction, because the vast majority of the cases considered were tried in the superior courts in Dublin, reflecting the skewed nature of the reports themselves. Of the 120 cases where juror interaction was identified, 78 of these were tried in Dublin (65%).


�  Jurors’ questions were specifically reported in approximately 200 out of 197,745 cases.


� Juror questioning returned 3220 hits from the Nineteenth Century British Newspapers database, which includes 70 local, regional and national newspapers.


� Eg Scipion v Angus and Gray, Court of Common Pleas 4 Dec. 1822; Morning Chronicle 5 Dec. 1822; Levy v Edwards, Court of Common Pleas, 8 Dec. 1823; Morning Chronicle, 9 Dec. 1823.


� There were 7 Irish cases, 32 inquests and 11 English trials.


� Thomas Wakley, A Report of the trial of Cooper v Wakley for an Alleged Libel, London, 1829; Anon., Bridge-Street Banditti versus the Press. A Report of the Trial of Mary-Ann Carlile for Publishing a New-Year’s Address to the Reformers of Great-Britain, written by Robert Carlile, London, 1821; Cooke, Report of the Trial of the Cause Carew against Burell, Bt, and Another, Executors of the Late Earl of Egremont, London, 1840 and W.B. Gurney, A Report of the Trial of the Action brought by Messrs Severn, King and Co. Against the Imperial Insurance Company: Before Lord Chief Justice Dallas and a Special Jury, London, 1820. The cases where no juror interaction was recorded were William Brodie Gurney, A Report of the Trial of the King v John Hatchard, for a Libel on the Aides-de-Camp of Sir James Leith, Governor and Commander-in-Chief of the Leeward Islands; and the Grand Jury of the Island of Antigua...In the Court of King’s Bench before Justice Abbott and a Special Jury, London, 1817; Anon., Illustrated and Unabridged Edition of the Times Report of the Trial of William Palmer for Poisoning John Parons Cook at Rugeley, London, 1856; Anon., Report of the Trial of Mrs Susannah Wright for Publishing, in his Shop, the Writings and Correspondences of R Carlile, before Chief Justice Abbott and a Special Jury, London, 1822; William Brodie Gurney, Report of the Trial of Thomas Bent Hodgson, Esq, and Others, Charged with a  Conspiracy at the Court of King’s Bench at the Guidhall, London, London, 1831; Richard M Bousfield and Richard Merrett, Report of the Trial of Daniel M’Naughton at the Central Criminal Court, Old Bailey, for the Wilful Murder of Edward Drummond, Esq, London, 1843 and Anon., The Bermondsey Murder. A Full Report of the Trial of Frederick George Manning and Maria Manning for the Murder of Patrick O’Connor, London, 1849.


� Similarly, Langbein, The Origins of Adversary Criminal Trial describes, 319, how jurors could question witnesses, ask for them to be summoned, and volunteer information about persons, places and commercial practices.’


� For example, John Simpson Armstrong, Report of the Trial of William Burke Kirwan for the Murder of Maria Louisa Kirwan, his Wife, at the Island of Ireland’s Eye, in the County of Dublin, Dublin, 1853, 82. For a more detailed account of this case see Michael Sheridan, Murder at Ireland’s Eye, Dublin, 2012. Byrne v Chester & Holyhead Railway Co. (1856) 8 Irish Jurist (os) 511 is another example of jurors seeking better compensation.


� For example, Archibald Hamilton Rowan, The Trial of James Vance, Esquire, one of the High Sheriffs of the City of Dublin, on Thursday the 25th Day of February, 1790, Dublin, 1790, 50, and Arthur B. Mosse, Report of the Trial of an Action, wherein John Birch, an Englishman, was Plaintiff, and Joshua Paul Meredith, Esq of the City of Dublin, was Defendant, for Seduction by the Defendant of the Plaintiff’s Daughter, Sarah Birch, before the Right Hon John, Lord Norbury, Chief Justice of His Majesty’s Court of Common Pleas in Ireland, and a Special Jury of the city of Dublin, on Thursday the 22nd day of April, 1819, Dublin, 1819, 29.


� For example, William R Furlong, Action for Libel. Report of the case of Angeli v Galbraith, as Tried Before the Lord Chief Justice at the Kildare Summer Assizes, 1856; and before the Lord Chief Baron in the Court of Exchequer, at the After-Sittings, Michaelmas Term, 1856, Dublin, 1857, 350.


� For example, Anon., A Full Report, with Notes, of the Trial of an Action, wherein the Hon Frederick Cavendish was Plaintiff, and the Hope Assurance Company of London were Defendants; held before the Right Hon John Lord Norbury, Chief Justice of the Common Pleas in Ireland, and a Special Jury, Dublin, 1813, 236.


� For example, Gayer v Byrne (1845), 45.


� Anon, A Full Report of the Trial of the Issues directed by the Court of Exchequer in Ireland in the Case of Edward Dowling v Edward Lawler, Dublin, 1854, 89.


� For example, Angeli v Galbraith (1857), 468.


� For example, R v Lidwell and Prior (1800), 50.


� For example, Anon, A Full And Complete Report of the Trial, the King at the Prosecution of the Marquis of Westmeath, against Anne Connell, John Monaghan, Bernard Maguire, Patrick Farley, and William Mckenzie at Green-Street, Dublin, at the Commission of Oyer and Terminer, Jan., 3rd, and Two Succeeding Days, Dublin, 1825, 38.


� For example, Anon, A Report of the Trial of Michael Keenan, for Administering an Unlawful Oath, Dublin, 1822, 49 and R v Smith O’Brien (1849), 844.


� Gabbett v Clancy and  Dwyer (1841).	


� Anon., The Trial of Mary Heath, Upon an Indictment for Perjury, Before the Lord Chief Justice Marley, and the Justices of the Court of King’s Bench in Ireland, Dublin, 1745 and R v Lenergan (1781). In neither of these cases did the swearing-in of the juror as a witness elicit much commentary from the bench or from the reporter.


� Gayer v Byrne (1845).


� Ibid., 55.


� In one of the English cases referred to above, Severn v Imperial Insurance Company (1820), the jurors asked for a witness to be recalled. In Cooper v Wakley (1829) the jurors repeatedly asked witnesses to speak up.


� JM Beattie, ‘Scales of Justice: Defense Counsel and the English Criminal Trial in the Eighteenth and Nineteenth Centuries’  9(2) Law and History Review (1991) 221, 222.


� For example, R v Spollen (1857). During the cross-examination of the defendant’s son, Monahan CJ said ‘a juror wished to ask a question’, and the juror said, 56 ‘the question has been asked, my lord’. This conjures an image of a juror perhaps raising his hand and waiting patiently for his opportunity to ask a question. 


� An exception to this appears to be the trial of James Spollen, when some of the jurors’ questions were asked by the Attorney General: R v Spollen (1857), 44.


� For example, see Anon., Trial of Thomas Donnelly, Nicholas Farrell (alias Nicholas Tyrell), Laurence Begley (alias Laurence Bayly) and Michael Kelly, for High Treason; before the Court holden under a Special Commission at Dublin, Dublin, 1803, where there were some 17 questions asked by jurors and R v Doran (1803), where there were 26 questions.


� Grace’s Second Edition, Report of the Trial wherein Mr Bartholemew McGarahan was Plaintiff, and the Rev Thomas Maguire, P.P of Innismagrath, on a Charge of Seduction, Defendant, Before the Hon Baron Smith and a Common Jury in His Majesty’s Court of Exchequer, Dublin, Dublin, 1827. 


� The Morning Chronicle, 19 Dec. 1827.


� Father Maguire was somewhat famous for having entered into a vigorous debate with Rev Richard Pope, a leading Protestant evangelical, in April 1827. See Anon., The Celebrated Controversial Discussion. Between the Rev. Thomas Maguire and the Rev. Richard Pope, Dublin, 1827. Father Maguire was also a supporter of Daniel O’Connell’s election campaign and his Repeal movement.


� The Morning Chronicle, 21 Dec. 1827.


� McGarahan v Maguire (1827), 28.


� Ibid., 40.


� Immediately after the conclusion of this case, O’Connell attended a meeting of the Catholic Association – still gowned and bewigged for court – and gave an account of the trial. He described the ‘perfectly pure administration of justice’ by a ‘perfectly impartial jury.’ The Morning Chronicle, 21 Dec. 1827.


� Angeli v Galbraith (1857). This case was said to have ‘excit[ed] the deepest interest amongst a large proportion of the literary men of Dublin.’ The Freeman’s Journal, 26 July 1856. The case was reported at length in The Freeman’s Journal, 26, 28, 29, 30 July and 2 Aug.1856.


� Angeli v Galbraith (1857), 3.


� Ibid., 468. It is worth noting that The Freeman’s Journal reported on the juror questioning in an entirely matter-of-fact manner: see the Freeman’s Journal, 28 Jul. 1856.


� See Howlin, ‘The Terror of their Lives’, 750-1, discussing the case of Byrne v Chester and Holyhead Railway Co. (1856) 8 Irish Jurist (os) 511.


� Gabbett v Clancy and Dwyer (1841). This case was briefly reported in the Freeman’s Journal, 2 Aug. 1841. See also Anon., ‘Illegality of Crown Grants of Public Fisheries in Ireland’ (1841) 11 Dublin Review 356.


� Gabbett v Clancy and Dwyer (1841), 99.


� Richard Adams, Special Report of the Trial in the High Court of Justice in Ireland, Exchequer Division, on 15th to 20th June, 1887, Before Mr. Justice O'Brien … on the Case of the Corporation of Dublin versus Tedcastle (Dublin, 1887). This was an action to determine the right of the plaintiff, a coal merchant, to ‘slippage’ and ‘anchorage’ dues in Dublin Port. See the reports of the proceedings in the Freeman’s Journal, 16, 17, 18, 20, 21 June 1887. The newspaper described the case as ‘from a historical and archaeological point of view profoundly interesting.’(22 June 1887)


�  Corporation of Dublin v Tedcastle (1887), 203.


�  Ibid., 204.


� O’Brien J pointed out, 204, that although the jurors in this case had been inconvenienced, this was nothing compared with the discomfort the jurors in Corporation of Dublin v William Thomas (1827). The county Wicklow jurors had to travel to Dublin for a trial at the bar of the King’s Bench, because there was a perceived difficulty in empanelling an unbiased Dublin jury: Anon., Port Duties. Corporation of Dublin Against William Thomas, Dublin, 1828.


� Corporation of Dublin v Tedcastle (1887), 259.


� Ibid., 260.


� See the discussion above regarding attitudes towards special jurors.


� Cavendish v Hope Assurance (1813).


� This was the same Frederick Cavendish who was later a defendant in the libel action Gallagher v Cavendish (1841). 


� Cavendish v Hope Assurance (1813), 236.


� Anon., The Judgment by Mr Justice Fletcher, 13.


� Letter from Cavendish to Needham, 4 Nov. 1813, reprinted in the Hibernian Journal, 10 Jan. 1814.


� Indeed, from the twelfth century onwards, juries in all real actions were ordered to view the lands which were the subject of dispute in question prior to appearing in court.


� Anon., The Judgment by Mr Justice Fletcher, 13.


� See S. Thorne (ed.), Bracton on the Laws and Customs of England, 3 vols, London, 1977, vol. iii, 56. (Bracton, fo. 179b).


� See section 21 of the Common Law Procedure Act (Ireland) 1853 (15 & 16 Vic., c. 76), and section 38 of the Juries Act (Ireland) 1871 (34 & 35 Vic., c. 65).


� The procedure was placed on a statutory footing by section 17 of the Juries (Ireland) Act 1833 (3 & 4 Wm. IV, c. 91). This was identical to section 4 of the English Jury Act 1730 (3 Geo. II, c. 25). While this practice was still common in the late eighteenth and early nineteenth century, by the end of the century it had begun to die out, and maps, charts and models were used instead. In this case a three-dimensional model of Cavendish’s house had been used at the trial, and frequently referred to by both witnesses and jurors.


� Cavendish v Hope (1813), 236.


� However, communication often took place and courts were sometimes inclined to take a lenient position on this: see the English case of Goodtitle d. Symons v. Clark (1746) Barnes 457; 94 ER 1002.


� (1872) LR 1 CCR 378.


� Cavendish v Hope (1813), 237.


� Ibid., 240.


� Ibid., 241.


� For example, John Hatchell, Report of the Trial of an Action wherein Nicholas Higgins, Gent. was Plaintiff and Thomas Higgins, Gent. Attorney, Defendant. Before the Right hon John Lord Norbury, Lord Chief Justice; and a Special Jury of the City of Dublin, in the Court of Common Pleas, Ireland, Dublin, 1813, (forgery); Brabazon v Potts (1862); John P Hatchell, A Report of the Trial of Edward Sheridan, MD Upon an Indictment for a Misdemenour at the Bar of the King's Bench, on Thursday and Friday, the 21st and 22nd days of November 1811, Dublin, 1811 (the Four Courts was said to be so crowded that the persons on the jury list could not make their way into the courtroom); R v Bridgeman (1852); R v Petcherine (1856).


� For example, admission to court was by ticket in R v Spollen (1857). The author has also encountered one instance where an admission fee was charged for attending a trial. The Sligo Chronicle contained the following notice on 8 March 1890: ‘Trial by Jury. An important breach of promise case will be tried in Sligo Court House on Monday evening, 10th March at eight p.m. Admission one shilling. Body of the court - sixpence.’
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� Angeli v Galbraith (1857), 351.
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