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1. The Utopia

It is well known that the term “utopia” was invented by a lawyer.  The word was used by Sir Thomas More as the title of his famous work describing an ideal commonwealth situated on a fictitious island in the New World.  “Utopia” literally means “nowhere” or “no place” in Latin but since the publication of More’s book in 1516 the word has acquired a different meaning in the English language.  It is now generally understood to mean “good place” or “ideal place” with connotations of impracticality and unattainability.

Yet, in a broad sense the word “utopia” can mean much more than an imaginary idyllic land.  In many ways a utopia represents an expression of desire on the part of its author.  Following this reasoning, one might say that utopia is little more than a means of expressing ideal dreams of human happiness.  Taken in this context, a utopia need not be a place at all.  Alternatively, a utopia can be defined in terms of time.  For many people this means an ideal future.  Much of the genre of science fiction is dependent on utopias of this sort.  For other people utopia lies in the past, in the idea of the Golden Age, a concept that is probably common to most cultures.

In Ireland the Golden Age is traditionally taken to be the early medieval period, the time before invasions of the mid-twelfth century that created political links, for better or for worse, with the neighbouring island.  Irish school children are still taught that early medieval Ireland was known as the “island of saints and scholars”.  For Irish people living in the nineteenth and early twentieth centuries, a period in which many Irish people feared that their country was losing its identity, pre-invasion Ireland was the “Gaelic utopia”.  

Returning for a moment to the subject of utopias in general, just as the nature of a utopia can vary to large degree so too can the means of achieving it.  Commonly advocated means of achieving utopia include the use of science to free humankind from want, the direct application of religious and philosophical ideals, a process of universal social conditioning, the provision of complete sexual freedom and the discovery of means of living in harmony with nature.  Yet, anybody who takes even a passing interest in utopian literature will quickly discover that law is seldom advocated as means of achieving an ideal society or state of being.  Indeed, it is fair to say that there is a powerful anti-legal element inherent in much utopian literature.  Although Thomas More was himself a lawyer he made clear that his ideal commonwealth would have very little law.  He wrote that:  

“They [the Utopians] have very few laws, because, with their social system, very few laws are required.  Indeed, one of their great complaints against other countries is that, although they’ve already got books and books of laws, they never seem to have enough.  For, according to the Utopians, it’s quite unjust for anyone to be bound by a legal code which is too long for an ordinary person to read right through, or too difficult for him to understand.”

Not only would More’s “Utopia” have a minimum of law, it would also be bereft of a legal profession.  As More set out:

“[T]hey have no barristers to be over-ingenious about individual cases and points of law.  They think it better for each man to plead his own cause, and tell the judge the same story as he’d otherwise tell his lawyer.  Under such conditions, the point at issue is less likely to be obscured, and it’s easier to get at the truth – for, if nobody’s telling the sort of lies that one learns from lawyers, the judge can apply all his shrewdness to weighing the facts of the case and protecting simple-minded creatures against the unscrupulous attacks of the clever ones.”
 

One of the most intriguing aspects of “Utopia” is that it is difficult to know when More is being serious or when, as a man with a lively sense of humour, he is simply having a laugh.  Whatever of More’s motives, few people would be surprised to learn that the total absence of lawyers is an extremely common feature in utopian literature.  

The perception of early medieval Ireland as a “Gaelic utopia” goes completely against this trend.   Law is one of the vital supporting pillars of the Gaelic utopia.  This article concerns popular perceptions in nineteenth and early twentieth century Ireland of what is sometimes called “early Irish law”.  The popular name for this ancient legal system is “brehon law”, a term derived from the word brithemain meaning “judges” or “jurists” in the Irish language.   This article will examine why the brehon law provided such fertile soil for utopian visions in nineteenth and early twentieth century Ireland.  Having done this, it will examine the utopian elements in the works of a number of selected scholars and contrast such perceptions with the reality of the brehon law as revealed by later scholarship.  This article will also attempt to examine the significance of these utopian visions in relation to the law of the independent Irish state that emerged in the aftermath of the treaty signed by Irish representatives and members of the British government in 1921.  However, before proceeding any further, it is necessary to set out the nature of brehon law for those who are unfamiliar with this ancient legal system. 

2. Early Medieval Ireland and the Brehon Law

Ireland was never incorporated into the Roman Empire.  Roman law and Roman ideas of a centralised and urban-based system of administration were never extended to the island.   One of the notable features of early medieval Ireland was the extent to which it was politically fragmented.  The country was divided into approximately 120 petty kingdoms or tuathta.  However, another notable feature of early medieval Ireland was that, in spite of such political divisions, there was a surprising degree of cultural homogeneity.

The politically divided island had a common language that was recorded in one of the earliest examples of vernacular literature to arise in medieval Europe.  It is worth noting that the language used in this literature shows almost no traces of variation of dialect, a surprising feature when considering the politically fragmented nature of early Irish society.  An even more surprising feature of early medieval Irish society, taking these political divisions and the absence of a single centralised state into account, is that the entire island of Ireland had a single system of law.  How this state of affairs came to pass remains an unsolved mystery.  One might, however, speculate that a sense of solidarity amongst the aristocratic and learned elite, a class known as the nemed, together with the rights of free movement throughout the island enjoyed by such persons were influential factors in allowing a single system of law to develop in the absence of a centralised state.

Our knowledge of early Irish legal system has come down to us by means of a number of scattered law texts.  The brehon law was recorded in written form, always in old Irish rather than in Latin, from the seventh century AD onwards.  Many of these texts were collected into large collections such as the Senchas Már or “Great Tradition” or the Bretha Nemed or “Judgments of Privileged Persons”.  Nevertheless, there was never any attempt at codification as occurred with respect to Roman law.  The brehon law texts that have survived the ravages of time have, unfortunately, often survived in fragmentary form.  While it is impossible to estimate the overall loss with complete confidence there is abundant evidence to show that it is quite considerable.

The surviving evidence reveals a legal system that seems quite unusual to modern eyes.   Concepts of crime and punishment were not primary concerns under the brehon law.  Instead, the system was mostly what a modern lawyer would call “tort”, a form of law concerned with civil wrongs.  The brehon law seems to have focused on keeping the peace by ensuring that wrongdoers were held liable to compensate the victims of their transgressions. 

In the mid-twelfth century the invasion of a number of land-hungry barons from England and Wales brought the English common law to many parts of Ireland.  From this time onwards the brehon law was largely relegated to those regions of Ireland, mostly in the north and west, which remained under native control.  At the beginning of the seventeenth century the entire island of Ireland came under the control of the English Crown.  Consequently, the jurisdiction of the brehon law was finally extinguished and was entirely replaced with the common law system that remains the basis of the Irish legal system to this day.

The above account should be considered as little more than a “whistle stop tour” of the brehon law.  Limitations of space militate against a more comprehensive account.  Yet, in truth this article is not really concerned with examining the reality of the brehon law.  Instead, the focus of this article is on examining what the brehon law was perceived to be in nineteenth and early twentieth century Ireland.  In this period the perception of brehon law was often heavily distorted and proved to be ripe territory for the imposition of utopian visions.

3. The Foundations of the Gaelic Utopia

There are a number of reasons why the brehon law provided such fertile soil for utopian thought in nineteenth and early twentieth century Ireland.  First, there were formidable obstacles that impeded the discernment of what the brehon laws actually provided.  As mentioned earlier, many brehon law texts have been lost while others have only survived in fragmentary form.  Consequently, there are great gaping holes in our knowledge that inevitably results in a somewhat disjointed view of brehon law.  For example, although a law text dedicated to legal disputes concerned with bee keeping has survived
 no equivalent text specifically dedicated to the law of homicide remains extant.  It is also worthy of note that no records of court procedure or of decisions in particular cases have survived.  Finally, it must also be admitted that the original translations of the surviving brehon law texts from old Irish into English in the nineteenth and early twentieth centuries have since been revealed as badly flawed.  Such limitations on the available knowledge concerning brehon law ensured that there was plenty of scope for interested persons in this period to fill the sizeable gaps with their own dreams as to how they believed the brehon law should have been.  It might also be added that the rise of Irish cultural and political nationalism in the late nineteenth century militated against attempts at achieving a dispassionate view of subject matter of this nature.

A further incentive to create a utopian picture of the brehon law was that such visions provided a useful means of criticising the current state of law in Ireland.  The common law system introduced by the English was often condemned as an alien imposition and as an instrument of oppression by many Irish nationalists.  Draconian legislation on matters of public order embodied in numerous “Coercion” Acts did little to improve the image of law in nineteenth and twentieth Ireland.
  Indeed, it has been estimated that between 1800 and 1921, dates that roughly correspond with the existence of the “United Kingdom of Great Britain and Ireland”, some 105 public order statutes dealing with Ireland were brought into force.
  This period also saw frequent suspensions of habeas corpus.  In such a context it is little wonder that W.T. Cosgrave, the first Irish Prime Minister
, wrote the following words in 1923 to the committee charged with creating a system of courts for the newly created Irish state:

“In the long struggle for the right to rule in our own Country, there has been no sphere of the administration lately ended which impressed itself on the minds of our people as a standing monument of an alien government more than the system, the machinery and the administration of law and justice which supplanted in comparatively modern times the laws and institutions till then a part of the living national organism.”

It is often claimed that the draconian public order measures passed in the nineteenth and early twentieth centuries combined with a popular equation of law with foreign rule to create a psychological gulf between law and the people in Ireland.  It is also often argued that this gulf has still not been entirely bridged even in the context of an independent Irish state.
  

4. The “Visionaries”

In describing the utopian visions of the brehon law that existed in nineteenth and twentieth century it would be easy to focus on the writings of a few extreme nationalists or obscure eccentrics.  For the purposes of this article I have decided not to concentrate on such sources.  The main authors of the utopian visions examined in this article were certainly Irish nationalists and may also have possessed certain eccentric qualities.  Yet, they could hardly be termed extremists and would enjoy positions of some note in the early years of the independent Irish state that emerged in the 1920s.  By focusing on more “respectable” intellectual figures I hope to illustrate the pervasiveness of utopian ideas of brehon law which were not limited to the febrile dreams of a lunatic fringe.

This article will focus primarily on the works of three individuals; Eoin MacNeill, Darrell Figgis and Hugh Kennedy.  Limitations of space do not allow a full account of the career of Eoin MacNeill (1867-1945) who has been given the epithet of “scholar revolutionary” by his biographers.
  MacNeill was the driving force behind the creation of a nationalist militia known as the “Irish Volunteers” in 1913, played a controversial role in the events that led up to the nationalist uprising in Dublin at Easter 1916 and became the first Minster for Education in the Irish state established in 1922.  For our purposes his most important attribute was that he was a well-known scholar of Gaelic civilisation and was considered to be the leading authority on brehon law in the early twentieth century.  Darrell Figgis (1882-1925) was a prominent writer and nationalist politician whose red beard earned him the nickname of an fear feasógach or “the bearded man”. He is worthy of note to scholars of modern Irish history because he was the effective chairman of the committee that drafted the first Irish constitution.
  Hugh Kennedy (1879-1936) was a respected lawyer who was to enjoy the distinction of being appointed the first Attorney General of the Irish Free State and later the first Chief Justice of the Irish Supreme Court.  He was known amongst certain friends and colleagues as “the Brehon”.
  All three of these men were considered reputable figures and held varying public offices in the early years of the Irish state.  To a certain extent this article will also look at the works of Laurence Ginnell, a lawyer, scholar and a member of the Irish parliament.  What is important for our purposes is that all of these men wrote or spoke publicly about the brehon law before or immediately after the achievement of Irish independence.

5. Utopian Visions of Brehon Law

Having introduced our main commentators it is now my intention to give a quick overview of some of the main utopian traits in their perceptions of brehon law.  Such impressions were shared by many of their contemporaries and it could be argued that they still have still not been entirely erased from the popular consciousness in Ireland.  Having examined these utopian views of brehon law it is my intention to examine how closely these impressions corresponded with reality. 

The brehon law was often perceived as upholding egalitarian values.  Differences of social class in early Ireland were seen as being of much less significance than elsewhere in contemporary Europe and were also considered to be less rigid than under the feudal system that was introduced in post-conquest Ireland.  It was often claimed that the great majority of the population in early Ireland were not only free and but were also landholders.
  

Closely related to such ideals of social equality was the perceived centrality of popular sovereignty in early Ireland.  Early medieval Ireland was politically fragmented into a patchwork of petty states.  This factor, together with elective nature of kingship was seen as ensuring that the free population had considerable control over their own political affairs.  The great annual assemblies on the sacred hills of Tara, Uisneach and Tailteann were sometimes put forward as popular legislative assemblies.
  As for the position of the kings of the petty states or tuathta, Laurence Ginnell went as far as claiming that “the office resembled as much that of president of a republic as it did that of a modern king”.
  

In such a context it was perceived that the brehon law not only embodied principles of popular sovereignty but, in the absence of a centralised state, the enforcement of the law was also seen as being based entirely on the will of the people.  Laurence Ginnell noted that brehon law was enforced by “the inherent equity of the particular judgment itself, by the force of an immemorial law universally obeyed, by public opinion informed by the general prevalent love of justice”.
  Darrell Figgis argued that it would be difficult to find a system so “soundly based on a people’s will while compact in itself” and that “It was at once both aristocratic and democratic”.
  The popular enforcement of brehon law was even put forward as confounding the theory of the great British legal theorist John Austin who saw law as the command of a sovereign who would also enforce sanctions.
  
As mentioned earlier, crime and punishment were not central concerns for the brehon law.  For the most part brehon laws adhered to a system based on the payment of compensation.  It was often pointed out that there was no centralised state in early medieval Ireland to enforce sanctions such as imprisonment or execution.  It was also asserted that torture and trial by ordeal, a common feature of medieval law across Europe, were unknown to the brehon law.
  The apparent humanity of brehon law was one of most useful means to attack the state of law in Ireland in the nineteenth and early twentieth centuries.  The lack of emphasis on criminal sanctions in the brehon law led many scholars to believe that capital punishment was rarely if ever used in medieval Ireland.  Laurence Ginnell argued that in this period “There is ample evidence of various kinds that the whole public feeling of Ireland was opposed to capital punishment”.
  

The position of women in early Ireland proved to be particularly fertile ground for utopian visions of brehon law.  According to Eoin MacNeill “The status of women in ancient Irish law and the social prominence of women in ancient Irish literature, have been found remarkable.”  MacNeill believed that the advanced status of women in early Ireland was the result of the influence of a Pictish social order that existed in pre-Celtic times.
  Darrell Figgis went further than MacNeill in this respect when describing what he termed the “Gaelic State”:

“Not the least excellence of the State was the equal dignity it gave to women. … [I]n the social and economic spheres they took their place as the equal of men … Never once do we find the law of the Irish State recognising any inequality between the sexes.”

Before examining the accuracy of such exalted, but by no means untypical, claims I want to examine the popular perception of brehon law with respect to property.  It was often asserted that rights of private property were minimal under the brehon law and that property as a whole was largely held in common.  Even hostile sources seemed to take this perception of early Irish society for granted.  A brief and unflattering sketch of Irish history written by the Earl of Midleton, a man of strong unionist principles, condemned the “chaos” of medieval Irish society which he believed was based on a “system of communal ownership”.

The distinguished nineteenth century British jurist Sir Henry Maine commenced his own study of the brehon laws expecting to find evidence of primitive customs of tribal communism.  However, his examination of brehon law seems to have disillusioned him to a certain extent on this point and he came to the conclusion that early Irish lawyers “seem to have a bias towards private as distinguished from collective property”.
  Eoin MacNeill strenuously denied this claim and argued in favour of the prevalence of the “custom of collective ownership” under the brehon law.
  

The belief that the brehon law protected a form of primitive communism had a certain impact on scholarship outside Ireland.  The prevalence of such beliefs led the well-known French historian P. Boissonade to write that “the clans held the land in common” and that “no man held individual property save his household goods”.  Boissonade even went so far as to state that “in each district of Ireland the free population lived communistically in immense wooden buildings … they lived and fed in common, seated on long benches, and all the families of the district slept there upon beds of reeds”.
  Marxist scholars also seized upon such conceptions of brehon law.  Friedrich Engels believed that in pre-conquest Ireland “the soil had been the collective property of the gens or the clans”.
  The Irish socialist James Connolly, a leader of the nationalist uprising of 1916, wrote of the “Gaelic principle of common ownership by the people of their sources of food and maintenance”.
  Notwithstanding the revelations of later scholarship, works written in more recent times continue to describe the prevalence of a system of “Celtic Communism” in early medieval Ireland.
 

Perceptions of brehon law as a system that protected communal property rights were widely held both by those, such as Engels, who felt it was a good thing and by those, such as the Earl of Midleton, who perceived it as a sign of barbarism.  In the early years of the independent Irish state such perceptions proved to be so strong that they decisively influenced the outcome of a number of important court cases.
 

6. The Erne Fishery Case

A new form of popular protest took hold in parts of the newly created Irish Free State in the 1920s and 1930s.  Such protests did not focus on rights relating to land but on rights relating to water.  Small inland fishermen resented the exclusive fishing rights for salmon owned by consortiums of landlords on the tidal estuaries of the western seaboard.  These fishermen usually confined their protests to small-scale acts of poaching.  However, on a number of occasions certain fishermen went so far as to challenge these controversial exclusive fishing rights in the courts.  One such challenge took place in County Donegal in the 1920s when a group of fishermen challenged the exclusive fishing rights for salmon on the river Erne.  This legal challenge resulted in a case called Moore v. The Attorney General which was popularly known as the “Erne fishery case”. 
  This case is interesting to legal historians because, in a scarcely believable turn of events it was substantially decided on the basis of the brehon law, a legal system that had been dead for over three centuries.  In order to assist them in the interpretation of this ancient legal system the fisherman called upon the assistance of Professor Eoin MacNeill a man who was then considered the greatest living authority on the brehon law.  MacNeill was assisted by Professor Daniel Binchy, another leading legal scholar and ambassador to Germany between 1929 and 1932.  

The people who owed the exclusive fishing rights could trace the title to their fishery back over three centuries to the time when the jurisdiction of the English common law was finally extended to northwest Ireland.  As for the fishermen, their case was largely reliant on the interpretation of Chapter 16 of that hallowed English medieval legal document the Magna Charta.  Translated into English that portion of the Great Charter declares that:

“No banks shall be defended from henceforth, but such as were in defence in the time of King Henry our grandfather, by the same places and the same bounds, as they were wont to be in his time.”

In the late 19th Century, this passage was interpreted as meaning that after the creation of the Magna Charta the Crown could no longer create an exclusive fishery on tidal waters unless those waters had already been appropriated as an exclusive fishery before King Henry II’s death in the year 1189.
  However, the influence of the English Crown and the common law had not been extended to County Donegal by this date.  Such jurisdiction was not expanded to northwest Ireland until the early seventeenth century.  Nevertheless, the Irish courts held that there was nothing in the terms of Chapter 16 of the Magna Charta or in any other source that said that the original act of appropriation had to have been made by the Crown itself.
  As long as somebody, anybody, had created an exclusive fishery on the tidal area of the river Erne before the year 1189 the title to the exclusive fishery remained valid.  It was held that the burden of proof lay upon the fishermen since they were challenging such a long-established title.  At first glance the legal challenge facing these fishermen seemed insurmountable.  In essence they had to prove that nobody had or could have claimed an exclusive fishery on the river Erne before 1189.  This was certainly no easy task.  After all, it is a far more difficult task for a person to prove on the balance of probabilities that a particular institution did not exist at a certain point in time than to prove that such an institution actually did exist, especially when dealing with a period of history as remote as the twelfth century.

While the fishermen’s case under the common law seemed weak at this point the brehon law held out considerable promise of salvation.  The brehon law was, after all, the legal system that applied to County Donegal in the twelfth century and it was contended that the brehon law protected a system of common fishing rights.  Consequently, it was argued that it was not possible for anybody to have appropriated an exclusive fishery in twelfth century Ireland because, quite simply, the brehon law would not have permitted it.  Such arguments were supported by such leading authorities as Eoin MacNeill and Daniel Binchy who appeared as expert witnesses for the fishermen.

To support his claims that common fishing rights had pre-dominated in early Ireland Eoin MacNeill drew the court’s attention to a passage taken from the brehon tract of Do fastad cirt ocus dligid or “Of the confirmation of right and law”.  MacNeill argued that this passage listed a number of items that were considered to be common property under the brehon law.

“How many things have been established as the inherent rights of every territory and which are equally due to every person?
  The salmon of every place [aé áite]; wild garlic; the “andach” property of each water; the quick drawing [of a net] from each stream; the sufficiency for a night of faggots of each wood which has not the tripartite division of [trees]; cooking fuel in each wood; the mast [nuts] of each wood … .”

Eoin MacNeill was satisfied that the reference to the aé áite, translated as “the salmon of the place”, refuted any assertion that individuals could claim exclusive fishing rights, at least not for salmon, under the brehon law.
  

MacNeill’s arguments seem to have impressed the Irish Supreme Court, headed by Chief Justice Hugh Kennedy, which heard the case in 1933.  Kennedy noted in his judgment that he was “clearly of the opinion that the Brehon Law of the twelfth century did not incorporate the feudal notion of the ownership of fishing in tidal waters.”
 He concluded that:

“It is perfectly clear that as in Roman Law, the right of fishery was publici juris, so in Brehon Law the right of fishery for salmon was vested in the inhabitants of the Tuath and an effort was made to secure equality for all by allowing each person to take one salmon.”

The fishermen won their case and private fishing rights that had been recognised for over three centuries were struck down.  A common fishery was resurrected on the mouth of the river Erne that supposedly reflected the position that had existed under the auspices of the brehon law.

7. The Moy Fishery Case

As might be expected, the decision of the Supreme Court in the Erne fishery case was followed by a rush by fishermen all over Ireland trying to declare that particular stretches of rivers should now be declared common fisheries.  The Erne fishery case had a sequel a mere three years after the final decision in the Supreme Court.  On this occasion fishing rights on the river Moy, once again in the west of Ireland, were the subject of dispute.  The resulting case of Little v. Cooper
, popularly known as the “Moy fishery case”, was finally heard in the High Court in 1936.  However, an important change had taken place since the conclusion of the Erne case.  In the intervening three years Professor Binchy had completely revised his opinion on the question of private fishing rights under the brehon law.  Binchy had the courage to admit that further study of the brehon law had convinced him that the evidence he had provided in the Erne fishery case had been given in error.  Contrary to his previous opinion, he now believed that the brehon law had sanctioned the existence of extensive private fishing rights in early Ireland. Binchy had extensive evidence to support his new position.  In particular, he pointed to following passage found in the Senchas Már:

“If he owns the bank on both sides (literally on this side and on that) he has his choice whether he will dam one-sixth on each side of it, or one third on one side only.  If he only owns one side, he shall dam one-sixth on the side which belongs to him and if he do more than that amount (that is if he dam more than that amount) two-thirds of the extra amount are due by him to the owners of the weirs (literally up and down) above and below whichever way the fish pass.”

This passage of brehon law seemed to provide that a person who owned the land on one side of a river was entitled to build a privately owned weir, a barrier containing nets to catch fish, which could span one-sixth of the width of the river.  If a person owned the land on both sides of the river the above passage allowed them to cover one-third of the width of the river with a privately owned fishing weir.  If these limits were broken the passage provided for compensation that had to be paid to the other owners of private weirs who might be adversely affected.

Binchy had other evidence suggesting that the brehon law did indeed recognise private fishing rights which, for reasons of space, cannot be detailed.  However, it included linguistic evidence that pointed to the strong possibility that the reference to “the salmon of the place” in the text “Of the confirmation of right and law”, which had proved so important in the earlier Erne fishery case, was in fact a mistranslation.
  Such evidence pointed to a conclusion that was difficult for many Irish people to accept.  It seemed that the brehon law had not only recognised private fishing rights but had extended legal protection and regulation to such rights of private property.

8. Reality

For many people such revelations were the first of many “terrible truths” revealed by modern scholarship in relation to the brehon law.  Those who believed that the brehon law reflected an egalitarian society in which differences of social class were minimal would soon be presented with considerable evidence to the contrary.  In fact, the brehon laws go into great detail to divide the population into a myriad of social classes.  All the way from the rank of slave, in old Irish mug or cumal, to various grades of small farmer, for example an ócaire, to a big farmer or bóaire, to the noble freeman or mruigfer and on to varying grades of kingship.  Moreover, the amount of compensation a person was entitled to receive in event of a legal wrong was based entirely on a person’s “honour price” which was determined on the basis of their social position.

As mentioned earlier, scholars in the early twentieth century frequently made significant claims as to the rights enjoyed by women under the brehon law.  In fact, by the standards of the early middle ages the brehon laws could be considered relatively benign with respect to the rights of women.  For example, numerous brehon texts make it clear that it was possible for a woman to divorce her husband, a position that was not always provided by contemporary systems of law elsewhere in Europe.  While a husband could strike his wife to correct her, a blow that left a lasting blemish was a ground for the woman to seek a divorce.
  By the standards of their time these were impressive provisions.  Yet all too often the commentators who praised the position of women under the brehon law insisted on applying the standards of the twentieth century to a medieval law code.  In this context, the claims made in relation to the rights of women under the brehon simply do not correspond with reality.  

It may be recalled that Darrell Figgis went as far as to claim that “Never once do we find the law of the Irish State recognising any inequality between the sexes”.
   In reality, early Ireland was very much a patriarchal society and in many respects the brehon law reflected this position.  Scholars writing in the latter half of the twentieth century have noted that the brehon law texts expressed similar sentiments with respect to women as the Indian Law of Manu.  This law code provided that a woman’s “father protects her in childhood, her husband protects her in youth, and her sons protect her in old age; a woman is never fit for independence”.
  Under normal circumstances a woman could not make a valid contract under the brehon law without the permission of her male guardian, usually her husband or her father.
  Save in exceptional circumstances evidence given by women was inadmissible on basis that it was considered inherently “biased and dishonest”.
  The brehon laws also allowed for polygamy and termed the principal wife the cétmuinter and the secondary wife the adaltrach, a word openly derived from the Latin adultera.  While it was true that the brehon laws allowed a woman certain grounds for obtaining a divorce, her husband had far more extensive grounds to divorce her.  Among these grounds was general incompetence.  A man could divorce a woman who bé loites cach rét or a woman who “makes a mess of everything”.

Those aspects of brehon law which did not accord with the values of nineteenth and twentieth century Ireland often caused difficulties for those who sought to paint a picture of a “Gaelic utopia”.  For example the provision of divorce in early Ireland was difficult to accept for many Irish catholics.   Laurence Ginnell suggested that the word “divorce” was a mistranslation of what was intended by the brehon law and that a separation in which the marriage was not considered completely dissolved was intended.  Whatever of the truth or otherwise of such speculation on matters of divorce, Ginnell’s conclusion on the subject says a great deal about the preoccupations that underpinned his study his brehon law:

“I am convinced that the law on this subject must not be taken as presenting a true picture of ancient Irish life … [and] that singular purity characterised the Irish in the past as in the present.”
 

Claims concerning the apparent humanity of the brehon law, in particular the absence of trial by ordeal, proved particularly unfortunate.  Brehon texts contain numerous references to such ordeals as “trial by hot metal” and “trial by cauldron”.  There are even references to ordeals by means of drinking poisonous substances.  Another form of ordeal recognised by the brehon law was settling a dispute by means of fighting a duel.  In such instances justice was held to lie with the victor of the combat.
  

It has already been mentioned that crime and punishment were not central concerns of the brehon law.  Yet this is not to say that such concepts were entirely ignored.  Certain brehon law texts provide for the amputation of body parts including hands, fingers, feet, eyes, ears, noses, tongues, testicles and even breasts for certain offences.
  Contrary to the claims of many commentators in the early twentieth century, there were numerous instances in which the brehon law demanded the penalty of death.  The means by which capital punishment was imposed included hanging, execution by axe or sword and an obscure method called góla or “the pit” which may have involved exposure or starvation.
  There are also texts that mention the punishment of setting a person adrift on the sea in a small boat with an offshore breeze.  Lawrence Ginnell sought to explain away this unenviable form of punishment in terms that clearly illustrate his discomfiture with the reality that the brehon law seemed to sanction capital punishment:

“One of the many punishments mentioned incidentally [by the brehon law texts] was that of placing a man on the open sea, on some small punt or wicker basket presumably.  This was rather exposing a man to death than putting him to death.  I cannot but think that some of the kindly Gael would be on the look-out for an unfortunate man to be exposed, and, deeming his punishment sufficient, as soon as the coast was clear would come to his relief.”
 

Finally, with respect to property, Sir Henry Maine seems to have been correct in asserting that the early Irish lawyers did “seem to have a bias towards private as distinguished from collective property”.
  As has already been seen with respect to fishing rights, the brehon law often went into meticulous detail in defining rights of private property.  Indeed, if twentieth century commentators required any further evidence that contradicted the suggestion that common fishing rights had prevailed under brehon law they were provided with a powerful practical example.   This was the common fishery created in County Donegal as a consequence of the Erne fishery case.

The common fishery created on the river Erne, following the supposed example of the brehon law, was an unmitigated disaster.  Any member of the public was entitled to fish on the common fishery and large numbers of people took full advantage of this position.  This ensured that the local fishermen who had taken the case found it impossible to make a living.  Many of these fishermen came to the conclusion that they should have been given exclusive fishing privileges on the estuary in return for having taken the case against the former owners of the private fishery.  They were either unaware or chose to ignore the obvious irony of such a position.  As might be predicted, a few years of over-fishing brought fish stocks to the brink of collapse.  In the end, the State had to intervene and take over the management of the fishery.  This process included the payment of large sums of money to compensate the original owners of the private fishing rights on the river.
 

9. Volksgeist
At the beginning of this paper it was asserted that utopias tend to represent expressions of desire on the part of their authors.  It was also noted that a utopia need not be set in an imaginary place but can also be located in terms of time.  In the case of popular perceptions of brehon law it might be assumed that the idyllic utopia was seen as existing in the realm of the past.  However, such a view would not be entirely accurate.  In truth, the utopia envisioned by the commentators examined by this paper lay not in the past but in the future.  In this context it is of little importance that the utopian visions of brehon law had little in common with the realities of medieval Ireland.  The values expressed in these utopian visions reveal the hopes and dreams of persons in the nineteenth and early twentieth centuries as to the state of affairs in a future independent Irish state.  In particular, they reflect desires to remake Irish law in such a way that the law would no longer be seen as an alien imposition.  These utopian visions reflected aspirations that sought to recast Irish law in such a way as to finally reconnect with the values and spirit of the Irish people and, in this manner, finally bridge the great psychological gulf between the law and the Irish people.
  Such desires manifested themselves during the negotiations between Irish representatives and members of the British government in the summer of 1922.  These negotiations concerned the drafting of the constitution whose adoption would herald the creation of the new “Irish Free State”.  Hugh Kennedy, a lawyer of some years standing, came to the following conclusion with respect to the system of the law that had been the study of his life:

“The great body of law, institutions and forms, called the “English Common Law”… is not in Ireland a Common Law at all.  It is an alien structure imposed by statute, an exotic from which a cutting has been artificially fostered in Ireland but which has not taken root or become acclimatised in any real sense. … The institutions, forms and ceremonials of the English Common Law have never been absorbed by the Irish People or become in any true sense their own.  They have remained… the features of a foreign system and of alien rule.”

These words reveal a deep-seated desire to radically reform Irish law on the part of a man who would become the first Chief Justice of the Irish Supreme Court.  They reveal a desire to reform the law in such a way as to create a distinctly Irish form of law that was more in accord with the values and the spirit of the Irish people.  Those interested in the field of historical jurisprudence might consider such aspirations to have been based on a desire to connect with the Volksgeist of the Irish people.

Irish commentators did not use the above term created by Karl Friedrich von Savigny.  Instead, commentators such as Darrell Figgis tended to speak of creating a law in tune with the “intuition” or “hereditary mind” of the Irish people.
  Yet the parallels with the preoccupations of Savigny and other members of the historical school of jurisprudence are obvious.  Like Savigny, many of the commentators mentioned in this paper looked to the past to provide an example for the future.  However, rather than looking to Roman law they looked to the brehon law, or at least what they perceived the brehon law to be.  The conclusion of Darrell Figgis’ account of the brehon law in “The Gaelic State in the Past and Future” provides a good example of the desire to use early Irish law as means to reconnect with the spirit of the Irish people in the twentieth century.  Figgis concluded his examination of the brehon past by stating that “from that past the answer must be found for its future, for the past has stored up instincts and intuitions, old memories of the blood and desires of the national mind, that are waiting to burst into the future.”

10. Old Wine into New Bottles

Just as there were those in the early twentieth century who wished to revive the fortunes of the Irish language as part of an Irish national resurrection there were those, albeit far fewer in number, who wanted to resurrect a distinctly Irish form of law.  Such ideals manifested themselves in a number of different ways.  Between 1919 and 1921, a time of secessionary conflict with the forces of the British Crown, the Irish rebel authorities set up their own court system known as the “Dáil courts”.  Amongst other sources, these courts were encouraged to use brehon law in determining cases.
  As might be guessed from the obstacles mentioned earlier, the modern application of brehon law did not prove to be a practical proposition in the great majority of cases.

Hugh Kennedy’s attempt to do away with the wigs and gowns so closely associated with the established legal system in Ireland represents a more colourful manifestation of the desire to recast Irish law.  Kennedy attempted to redesign the dress of the Irish judiciary in order to reflect the dress worn by the brehons.  His objective was, however, hampered by the considerable disability that nobody was entirely sure what the dress of the brehons had actually constituted.  The new judicial uniforms that were eventually created were the product of pure fantasy and, in the long run, were not successful.

11. Legacy and Conclusion
When the time came to create an independent Irish state it was obvious that the brehon law could not be revived as the basis of a new Irish legal system.  The first rudimentary draft constitution produced by the constitution committee in 1922 provided for the continuance of the established system of law.
  Yet, this is not to say that the values that brehon law was seen as embodying, accurately or otherwise, were not without influence.  At this point it is necessary to remember the commentators on which this paper has chosen to focus.  It may be recalled that Darrell Figgis was the effective chairman of the committee that drafted the first Irish constitution.  Hugh Kennedy, who became the first Attorney General of the Irish Free State and the first Chief Justice of the Supreme Court, was also a member this constitution committee.
  Eoin MacNeill, who was later made a minister in first Irish government, was an external adviser on the drafting of the constitution and a member of the constituent assembly that brought it into force.
  Thus, it is fair to say that these persons can be numbered among the architects of the first Irish constitution.  The ideals and values that they had expressed through the medium of the brehon law were now manifested in tangible form in the first optimistic drafts of the constitution for an embryonic Irish state with their considerable emphasis on popular sovereignty, social equality, a desire to put an end to capital punishment and a desire to promote the equality of women.
  

Sadly, not all of the above ideals survived contact with the realities of government or with the series of tense negotiations with the British in the summer of 1922.
  Many of these ideals were cruelly parodied in the bloody civil war into which the first Irish constitution was born.  A substantial minority refused to accept the new constitution meaning that the gulf between law and people was not entirely eliminated.  Those who refused to accept the new constitution included our fourth commentator, Laurence Ginnell.  Although elected to sit on the constitutional assembly that would approve the constitution, Ginnell chose to vent his opposition by heckling and disrupting the proceedings.  Consequently, one of the very first actions of the Irish constituent assembly was to secure Ginnell’s expulsion.
  

It is also fair to conclude that with the passage of time a certain amount of disillusion with the new legal order began to prevail even among many of those who had initially supported the Irish constitution of 1922.  Such sentiments became more apparent as civil liberties were repeatedly sacrificed by an Irish state that felt itself under serious threat from its internal opponents.  A draconian system of military courts created by “Amendment No. 17” to the constitution led one Irish judge to openly declare his disappointment with the new legal order.
  Mr. Justice FitzGibbon expressed his disenchantment in the form of biting sarcasm declaring that “we find the Briton’s conceptions of liberty and justice set forth in his Magna Charta and his Bill of Rights; those of the American in his Declaration of Independence and his Constitution; while those of the Gael are enshrined in Amendment No. 17”.
  Such disillusion with the new Irish political and legal order might suggest that the subject-matter of this article reflects a story that is all too familiar in world history, that of the utopia betrayed.

Yet, such a negative conclusion may not be entirely appropriate in the Irish context.  The independent Irish state managed to pull off the road to dictatorship followed by so many of its European counterparts in the 1920s and 1930s.  Less than a decade after the conclusion of the Irish civil war the victors peacefully handed over power to the losers in the aftermath of a general election.  This transition ensured that a new Irish constitution was drafted that was inspired by ideals which, if not identical to those of Figgis, Kennedy and MacNeill, were certainly inspired by a similar spirit.  Some at least of the values that they had expressed were replicated in the new constitution of 1937 which, once again, sought to recast the Irish legal order and bridge the gap between Irish law and the Irish people.  In later years the assignment of priority to certain natural law values over written law by the Irish courts when interpreting the 1937 constitution might also be seen as an attempt to bridge this gap between law and people.
  This has been a distinctive feature of Irish jurisprudence since the 1960s with certain antecedents in the 1930s.
  Ironically, in recent years the application of these natural values in the Irish courts has clashed with concepts of popular sovereignty which also remain a central aspect of the Irish legal order as expressed in the aspirations of many of our commentators on brehon law.
  

Much more recently, in early 2004, the Irish government announced its intention to carry out a major overhaul of Irish statutory law.  This important project involves the complete abolition and replacement of all legislation applicable to Ireland that was passed before independence in 1922.  In this way, the Irish government has declared its intention to sweep away over 700 years of legislative history.  All legislation passed from the thirteenth century to the early 1920s, in other words all legislation passed in the period of foreign rule, is to be swept away in order that Irish statutory law be based entirely on measures passed since independence.  While there are practical reasons put forward for carrying out this ambitious project there is also a powerful ideological background.  This is reflected in the words of Bertie Ahern, the Irish Prime Minister or Taoiseach, when he declared that: 

“My objective is simple, I will ensure that the Irish statute book comprises only laws passed by the Oireachtas [the Irish parliament] under the authority of the Irish people.  Ancient laws passed by foreign parliaments in the name of the British monarchy have no place in our modern democracy.”
 

Although this initiative marks a new departure for Irish law, it represents the continuation of an old theme.  It is a modern manifestation of an old desire to recast Irish law in order to make it more acceptable to the perceived spirit and values of the Irish people.  It is an ambition that has been expressed through the media of two Irish constitutions.  It is a dream that was once expressed through utopian visions of brehon law. 
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